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This  volume  opens  with  Dearie  v.  Hallj  a  famous  case 
which  has  settled  the  law,  but  which  has  been  criticized 
with  reference  not  so  much  to  the  rule  originally  laid  down 
as  to  the  difficulties  raised  by  later  refinements:  see,  in 
addition  to  the  later  authorities  referred  to  in  the  note 
at  the  head  of  the  principal  case,  an  article  by  Mr.  Ernest 
C.  C.  Firth  in  the  Law  Qiuirterly  Reviewy  xi.  337.  The  main 
foundation  of  the  rule  seems  to  be  a  debtor's  or  trustee's 
right  to  discharge  his  liability  by  satisfying  either  the 
original  creditor  or  cestui  que  trust  or  his  known  assignee. 
That  right  must  be  maintained  if  a  trustee's  position  is  to 
be  tolerable.  It  might  have  been  held  that  the  rule  of 
priority  according  to  order  of  notice  should  be  confined  to 
the  extent  strictly  necessary  for  affording  protection  to 
trustees.  It  might,  again,  have  been  better,  and  more  in 
accordance  with  the  spirit  of  the  rule,  to  hold  that  the 
notice  required  is  an  express  notice  by  the  assignee 
directed  to  the  purpose  of  securing  his  title,  not  informa- 
tion or  suspicion  picked  up  elsewhere  by  the  trustee.  But 
the  word  "  notice,"  an  innocent  and,  one  would  think,  a 
plain  word  in  itself,  appears  to  breed  fatal  confusion  in 
every  part  of  the  law  where  it  occurs.     It  is  at  least  an 
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open  question  whether  the  conscientious  endeavours  of 
modem  courts  of  equity  to  work  out  perfect  justice  in  an 
imperfect  world  have  not  done  more  harm  than  good. 

The  disapproval  of  Drewe  v.  Bid4foody  p.  255,  by  Sir  E. 
Sugden,  afterwards  Lord  St.  Leonards,  as  Lord  Chancellor 
of  Ireland,  makes  it  highly  doubtful  whether  the  case 
would  now  be  followed ;  but  the  Irish  Court  of  Chancery, 
though  not  bound  to  foUow  the  decisions  of  an  English 
Vice-Chancellor  in  Ireland,  had  no  power  to  overrule  them 
in  England.  In  the  absence  of  any  English  judicial 
declaration  we  could  not  treat  even  the  opinion  of  Lord 
St.  Leonards  as  conclusive. 

Gorgier  v.  Mievillej  p.  290,  is  still  a  landmark  in  the  law 
of  negotiable  instruments.  The  decision  of  a  very  strong 
Court  in  Picker  v.  London  and  County  Banking  Co.  (1887) 
18  Q.  B.  Div.  515,  that  being  negotiable  in  a  particular 
foreign  market  is  not  enough  to  make  a  new  form  of 
instrument  negotiable  here,  makes  no  real  exception,  and 
was,  indeed,  required  by  the  principles  of  the  law 
merchant. 

In  the  case  of  R.  v.  Lord  Yarborough^  Gifford  v.  Lord 
Yarboroughy  p.  292,  we  have  a  good  illustration  of  the 
revival  of  historical  scholarship  which  had  already  begun 
among  English  lawyers  in  the  first  quarter  of  the  century, 
though  it  was  wholly  (and  characteristically)  ignored  by 
the  few  theoretical  law  reformers  of  the  day.  They  had 
apparently  made  up  their  minds  that  no  good  thing  could 
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come  out  of  a  Judge'a  mouth.  Here  we  find  the  authority 
of  Bracton  discussed  (p.  298),  and  a  serious  attempt  to 
estimate  it  made  in  the  opinion  delivered  to  the  House  of 
Lords  by  Best,  C.  J.  The  Chief  Justice  also  cited  Lockers 
Treatise  on  Govemmenty  which,  having  in  its  day  been 
a  kind  of  gospel  of  politics  and  natural  law  to  all  good 
Whigs,  is  perhaps  now  less  studied  than  it  deserves.  As 
to  Bracton,  the  statement  about  ^^incorporating  much  of 
the  civil  law  with  the  common  law"  is  accurate  or  not 
according  as  we  refer  it  to  the  spirit  or  to  the  letter  of 
Boman  law  so  far  as  it  was  imderstood  in  the  Middle 
Ages.  Bracton's  literal,  or  almost  literal,  extracts  from 
the  Institutes  or  Azo's  Gloss.,  with  here  and  there  a  bit 
of  Digest,  mostly  failed  to  take  root.  But  from  the  spirit 
and  method  of  the  civilians  he  learnt  much  indeed,  as 
my  learned  friend  Professor  Maitland  has  lately  pointed 
out.  And  there  is  no  doubt  that  his  book  was  largely 
used,  both  in  the  original  and  in  the  later  adaptation 
which  we  know  as  Britton,  by  English  lawyers  in  the 
fourteenth  century,  f  The  distinction  between  books  of 
authority  in  the  strict  sense  and  books  which  are  esteemed 
and  carry  a  certain  weight  —  like  Williams'  Notes  to 
Saunders,  or  Blackburn  on  Sale — but  are  not  authorita- 
tive, is  later  than  Bracton's  time.  For  Henry  VI.*s  Judges 
to  say  that  Bracton  was  never  held  for  an  authority  in  our 
law  was  no  more  than  saying  that  they  were  bound  to 
follow  actual  decisions  and  practice  rather  than  Bracton's 

t  Preface  to  Bracton  and  Azo,  Selden  Soc.  1895,  pp.  zziy,  zxx,  xxxiL 
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opinion*  Coke's  ornamental  quotation  of  Bracton  as  ^^  de 
legibus  scriptor" — not  "auctor" — certainly  does  not 
contradict  this. 

In  Garland  v.  Jekyll,  pp.  645,  646,  the  Chief  Justice 
made  an  elegant  little  digression,  but  without  going  much 
beyond  Blackstone,  upon  the  history  of  copyhold  tenure. 
At  p.  649  the  position  of  Coke  as  a  writer  really  of 
authority — Le.^  whose  statement  is  enough  of  itself  to 
satisfy  the  Court  that  such  is  the  law — is  rather  pro- 
minently defined. 

The  reader  will  observe  that  Bushby  v.  Dixotiy  p.  362, 
a  decision  founded  on  the  ancient  learning  of  seisin  which 
twenty  years  ago  it  would  have  been  natural  and  excus- 
able to  think  obsolete,  was  judicially  relied  on  in  the 
House  of  Lords  in  1889. 

On  p.  622  will  be  found  Burrough,  J.'s  well-known 
description  of  public  policy,  as  a  reason  for  decisions,  as 
*'a  very  unruly  horse."  The  quotation  of  this  passage 
in  Foss's  Biographia  Juridica  does  not  follow  the  Judge's 
language  as  reported  in  Bingham. 

Sykes  v.  Syhes,  p.  420,  stands  near  the  head  of  the  long 
line  of  decisions  by  which  the  right  to  trade  marks  and 
trade  names  has  been  established,  and  still  holds  its  place 
as  a  leading  authority  on  the  general  principles  of  the 
subject. 

We  have  received  the  following  rather  important 
supplement  to  a  case  in  22  K.  K.  from  a  learned  corre- 
spondent : — 
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The  case  of  Birh  v.  Betty,  22  K.  K.  246,  6  Madd.  90, 
was  reversed  upon  appeal  by  the  Lord  Chancellor.  The 
report  in  Maddock  is  a  report  of  the  proceedings  on 
further  directions,  or  further  consideration  as  we  should 
now  say.  The  real  name  of  the  case  is  Bidt  v.  Betty,  and 
the  reference  to  the  Eegister  Book  is  E.  B.  1823,  A.  688. 
The  hearing  before  the  Lord  Chancellor  was  Wed. 
4  Feb.,  1824. 

The  jfigures  in  Maddock  should  be  500Z.,  not  400Z. 
The  following  extract  from  the  Begister  Book  shows  how 
the  case  was  finally  disposed  of : — 

"His  Lordship  doth  order  that  so  much  of  the  decree 
mside  in  this  cause,  bearing  date  the  third  day  of  Feb. 
1820,  as  directs  it  to  be  [referred]  to  Mr.  Thomson, 
one  &c.,  to  enquire  whether  the  said  defendant,  Eobert 
Betty,  retained  the  sum  of  250Z.  only  instead  of  the 
sum  of  500/.  with  the  consent  or  subsequent  approbation 
of  John  Bult,  and  Ann  his  wife,  or  either  of  them,  and 
that  the  said  Master  should  be  at  liberty  to  state  any 
special  circumstances,  and  for  the  better  discovery  of  the 
matters  aforesaid,  the  parties  were  to  produce  before  the 
said  Master  upon  oath  all  deeds  &c.,  and  were  to  [he] 
examined  upon  interrogatories  as  the  said  Master  should 
direct,  and  so  much  of  the  said  order  made  in  this  cause 
bearing  date  the  17th  day  of  March,  1821,  as  orders 
Hhat  &c.,^  be  respectively  reversed.  And  his  Lordship 
doth  declare  that  the  said  Robert  Betty  became  liable 
for  the  whole  of  the  said  sum  of  500/.,  and  that  the 
trusts  of  the   said   Indenture   of  the    25th  May,    1814 
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ought  to  be  performed  and  carried  into  execution  [with 
consequential  declaration  and  directions].  But  this 
decree  is  not  to  prejudice  or  prevent  the  said  Robert 
Betty  from  proving  the  sum  of  250/.  or  any  part  of 
the  said  sum  of  600/.  under  the  commission  of  bank- 
rupt against  the  defendant  Charles  Elliott  [i.e.j  the 
other  trustee]  in  the  name  of  John  Bult." 

F.  P. 
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DEAKLE  V.  HALL.t 
LOVEKIDQE  v.  COOPER 

(3  EufleeU,  1—60.) 

A  person  haTing  a  beneficial  intereBt  in  a  sum  of  money,  inrested  in 
the  names  of  trustees,  assigns  it  for  valuable  consideration  to  A.,  but  no 
notice  of  the  assignment  is  given  to  the  trustees ;  afterwards  the  same 
person  proposes  to  sell  his  interest  to  B.,  and  B.,  having  made  inquiry 
of  the  trusikees  as  to  the  nature  of  the  vendor's  title,  and  the  amount  of 
his  interest,  and  receiving  no  intimation  of  the  existence  of  any  prior 
incumbrance,  completes  the  purchase,  and  gives  the  trustees  notice :  B. 
has  a  better  equity  than  A.  to  the  possession  of  the  fund,  and  the  assign- 
ment to  B.,  though  posterior  in  date,  is  to  be  preferred  to  the  assignment 
to  A. 

It  is  of  no  importance  in  the  question  as  to  the  priority  of  title  acquired 
under  the  assignments,  whether  the  interest  of  the  vendor  be  vested  or 
contingent,  present  or  reversionary. 

The  cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  involved 
the  same  principle ;  and  the  decision  in  the  latter,  both  on  the 
original  hearing  and  on  appeal,  was  pronounced  immediately 
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t  The  **rule  in  Dearie  v.  HaW 
is  now  so  well  established  that  it  is 
thought  sufficient  to  retain  a  con- 
densed report  of  these  cases.  The 
rale  has  no  application  in  favour  of 
Tolnnteers  or  of  assignees  by  opera- 
tion of  law  (except  in  cases  falling 
within  the  order  and  disposition 
danse  in  bankruptcy).  But  the  rule 
is  applicable  to  postpone  assignees 
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by  operation  of  law  as  well  as  volun- 
teers to  subsequent  purchasers  for 
value :  Be  Stone's  WiU,  W.  N.  (1893) 
p.  50.  Many  later  cases  on  the  sub- 
ject are  collected  in  Stephens  v.  Oreeny 
'95,  2  Ch.  148,  64  L.  J.  Ch.  546,  and 
the  rule  was  very  fully  discussed  in 
the  House  of  Lords  in  Ward  v. 
Duncomhe,  '93,  A.  C.  369,  62  L.  J. 
Ch.  881.— O.  A.  S. 
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Dearlb      after  judgment  had  been  given  in  the  fonner,  and  with  reference 

Hall.       to  the  reasons  and  aathorities  on  which  that  judgment  proceeded. 

These  circumstances  render  it  convenient  to  combine,  to  some 

extent,  the  report  of  the  one  case  with  that  of  the  other. 

[^3  The   case    of   Dearie  v.  Hall   arose  out    of  the    following 

transactions : 

♦  ♦  «  »  * 

By  an  indenture,  [dated  the  19th  of  December,  1808,  and 
made]  between  Zachariah  Brown  of  the  first  part,    Charles 
Martin  Demages  of  the  second  part,  William  Bircham  of  the 
third  part,  and  William  Dearie  of  the  fourth  part, — ^reciting, 
that  Zachariah  Brown  was,  under  the  last  will  of  his  father 
Peter  Brown,  entitled  for  life  to  the  yearly  annuity  of  93^., 
issuing  out  of  a  moiety  of  Peter  Brown's  residuary  estate,  and 
[  *3  ]        which  was  then  paid  to  him  by  *Ann  Bircham,  WUliam  Foster 
the  elder,  William  Foster  the  younger,  and  William  Unthank, 
the  executors  and  executrix  of  Peter  Brown ;  [in  consideration 
of  the  sum  of  204Z.  paid  to  Zachariah  Brown,  they,  Zachariah 
Brown,  and  Charles  Martin  Demages,  and  William  Bircham, 
jointly  and  severally  covenanted  to  pay  to  William   Dearie, 
during  the  natural  life  of  Zachariah  Brown,  one  annuity  of  87/., 
free  of   all  deductions,  and  for  more  effectually  securing  the 
payment  of  the  said  annuity,  Zachariah  Brown  thereby  assigned 
to  William  Dearie  the  said  yearly  sum  of  961.  This  was  followed 
by  a  proviso  making  the  annuity  redeemable.    A  memorial  of 
this  indenture,  and  of  the  warrant  of  attorney  mentioned  in  it, 
was  enrolled. 

By  another  indenture,  dated  the  26th  of  September,  1809,  and 
made  between  Zachariah  Brown  of  the  first  part,  William 
Bircham  of  the  second  part,  and  Caleb  Sherring  of  the  third 
part,  in  consideration  of  the  sum  of  150L,  Zachariah  Brown  and 
William  Bircham,  jointly  and  severally  covenanted  to  pay  to 
Caleb  Sherring,  during  the  natural  life  of  Zachariah  Brown,  one 
annuity  of  271.,  free  of  all  deductions :  and  for  more  effectoally 
securing  payment  of  the  annuity,  Zachariah  Brown  thereby 
[  6  ]  assigned  to  Caleb  Sherring  the  said  yearly  sum  of  982.]  This 
assignment  took  no  notice  of  the  indenture  of  the  19th  ot 
December,  1808,  but  was  expressed  in  similar  language,  and  was 
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upon  Bunilar  tmsts.    A  memorial  of  this  second  indenture,  and      Deable 
of  the  warrant  of  attorney  mentioned  in  it,  was  enrolled.  Hall. 

The  annuity  of  871.  was  paid  ap  to  the  19th  of  June,  1811, 
and  that  of  27L  up  to  the  26th  of  June,  1811.    From  those  dates 
both  annuities  have  been  unpaid  ;  save  only  that,  in  May,  1818, 
Dearie,  having  arrested  the  surety,  Demages,  in  an  action  upon 
the  covenant,  compelled  him  to  pay  the  arrears  of  his  annuity 
for  one  year  and  three  quarters,  up  to  the  19th  of  March,  1818. 
Notwithstanding  these  assignments,  Brown,  early  in  1812, 
advertised  his  life-interest  in  the  982.  for  sale  as  *an  unin-        [  *6  ] 
cumbered  fund;    and  this  advertisement  led  to  a  negotiation 
with  Joseph   Hall,   who  proposed    to  become  the  purchaser. 
Hall's  solicitor,  Mr.  Patten,  used  all  due  diligence  in  scruti- 
nising Brown's  title ;  and,  in  a  correspondence  which  took  place 
between  him  and  Mr.  Unthank,  the  acting  executor,  he  inquired 
of  Mr.  Unthank  the  exact  amount  payable  to  Brown,  and  called 
for  every  information  respecting  the  fund  and  the  title. 

No  notice  of  the  assignments  to  Dearie  and  Sherring  had  been 
given  to  the  executors ;  and  as  Mr.  Unthank  was  in  complete 
ignorance  of  the  existence  of  such  instruments,  none  of  his 
letters  made  any  mention  of  or  allusion  to  any  incumbrance  as 
affecting  the  property.  Under  these  circumstances,  the  contract 
between  Brown  and  Hall  was  carried  into  effect,  by  an  indenture 
dated  the  20th  of  March,  1812,  made  between  Joseph  Hall  of  the 
one  part,  and  Zachariah  Brown  of  the  other  part ;  [by  which 
Zachariah  Brown  assigned  to  Joseph  Hall  the  annual  income  of 
the  moiety  of  the  residuary  estate  of  Peter  Brown,  during 
Zachariah  Brown's  life.] 

On  the  26th  of  April,  Hall  served  a  written  notice  on  the  [  7  ] 
executors,  requiring  them  to  pay  to  him,  as  assignee  of 
Zachariah  Brown,  the  moiety  of  the  dividends  of  the  residuary 
fond  during  Brown's  life ;  and,  in  July,  1812,  Unthank  remitted 
to  Hall  81Z.  12«.  lOd.  on  account  of  the  yearly  dividends  so 
assigned.  On  the  17th  of  October  following,  the  executors,  for 
the  first  time,  received  notice  of  the  assignments  to  Dearie 
and  Sherring;  and  they  thenceforward  declined  to  pay  the 
interest  to  any  of  the  claimants,  until  their  rights  should  be 
ascertained.    ♦    ♦    ♦ 

B  2 
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deable  On  the  17th  of  June,  1819,  Dearie  and  Sherring  filed   their 

Hall.  hill  against  Hall,  Zachariah  Brown,  the  sureties  for  the  payment 
of  their  respective  annuities,  and  the  personal  representatives  of 
Peter  Brown.  [The  prayer  in  substance  was,  that  the  executors 
of  the  testator  might  be  restrained  from  paying  any  part  of  the 
982.  a  year  to  Hall,  or  to  any  other  person  than  the  plaintiffs, 
until  all  the  arrears  due  to  them  in  respect  of  their  annuities 
should  have  been  satisfied.] 
[  8 1  Hall,  by  his  answer,  relied  on  the  indenture  of  the  20th  of 

March,  1812,  and  the  priority  of  his  notice.    ♦    ♦    ♦ 

Hall  further  stated,  that,  before  the  execution  of  the  assign- 
ment to  him,  and  the  completion  of  his  purchase,  he,  by  his 
solicitors,  made  inquiries  of  the  executors  respecting  the  title  of 
Zachariah  Brown  to  the  dividends  in  question,  and  respecting 
the  securities  on  which  the  fund  was  invested ;  and  that,  thongh 
[  *9  ]       a  correspondence  *on  the  subject  took  place  between  his  solicitor 
and  Unthank,  the  acting  executor,  no  notice  or  intimation  of  the 
existence  of  any  incumbrance  on  Brown's  life  interest  was  given 
to  him.  Hall,  or  to  any  person  on  his  behalf,  either  by  the  exe- 
cutors or  by  any  other  individual.    But  he  admitted,  that  he  did 
not,  before  he  completed  his  purchase,  make,  or  cause  to  be  made, 
any  inquiries  of  the  executors  of  Peter  Brown  expressly  for  the 
purpose  of  ascertaining,  whether  they  had  received  notice  of  any 
incumbrance  or  incumbrances  affecting  Zachariah  Brown's  life- 
interest  in  the  moiety  of  the  dividends  of  the  residuary  estate ; 
and  that  he  did  not  make,  or  cause  to  be  made,  any  search  at 
any  of  the  offices,  in  order  to  ascertain  whether  any  such 
incumbrances   existed.       He  insisted,  also,  on  some  alleged 
defects   in  the   memorials  of   the    annuities    granted  to  the 
plaintiffs. 

Zachariah  Brown  stated  by  his  answer,  that,  at  the  date  ot 
the  assignment  to  Hall,  he  believed  the  former  annuities  to 
have  been  redeemed. 

A  former  bill,  filed  for  the  same  purpose  as  the  present,  had 
been  suffered  to  be  dismissed  for  want  of  prosecution. 

The  executors  had  paid  into  Court  the  arrears  of  the  dividends 
of  Zachariah  Brown's  moiety  of  the  residuary  fund. 

Mr.  Sugden  and  Mr,  Phillimore,  for  the  plaintiffs. 
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Mr.  Home  and  Mr.  Barber,  for  Hall.  Dkarle 

V, 

Hall. 
Mr.  RaupeU,  for  the  trastees. 

»  *  *  *  ♦ 

It  was  admitted  in  the  argument,  that  there  was  no  direct  [  lo  ] 
andiority  npon  the  point ;  but  a  case  of  Wright  v.  Lord  Dor- 
Chester^  was  referred  to,  in  which  it  appeared  from  an  inter- 
locutory order  made  by  Lord  Eldon,  that  the  inclination  of  his 
opinion  was  in  favour  of  the  purchaser  who  gave  the  first  notice, 
as  against  a  prior  purchaser  who  gave  no  notice. 

The  Master  of  the  Bolls  jviy  i. 

Went  through  the  facts  of  the  case,  and  stated  his  opinion, 
that  Hall's  claim  was  to  be  preferred  to  that  of  the  plaintiffs. 
The  principle,  on  which  he  chiefly  relied,  was,  that  the  plaintiffs 
had  been  negligent ;  and,  in  consequence  of  their  negligence, 
third  parties  had  been  involved  in  transactions  which  could  not 
have  taken  place,  if  the  first  purchasers,  by  omitting  to 
communicate  their  claims  to  the  legal  holders  of  the  fund,  had 
not  put  it  out  of  the  power  of  those  legal  holders,  though  acting 
mth  ^perfect  fairness  and  honesty,  to  represent  to  the  subsequent  [  ^n  ] 
purchaser  the  true  state  of  circumstances.    ♦    ♦    ♦ 

But  as  the  point  did  not  appear  to  have  been  expressly 
determined  in  any  preceding  case,  and  was  of  great  importance, 
his  Honour  declined  coming  to  any  final  judgment  in  the  cause, 
till  the  question  was  again  argued. 

The  case  was  again  argued,  by  Mr.  Sugden  for  the  plaintiffs,       Dec.  3. 
and  by  Mr.  Barber  for  the  defendant  Hall. 

The  Masteb  of  the  Bolls  :  Dec.  26. 

It  is  observable,  in  the  first  place,  that  the  right,  which 
Zachariah  Brown  had  under  the  will  of  his  father,  was  simply  a 
right  to  a  chose  in  action.  The  legal  interest  in  the  residue  was 
Tested  in  the  executrix  and  executors ;  and  they  were  to  hold  this 
moiety  of  the  residue  so  long  as  Zachariah  Brown  lived.    They 

t  See  judgment  po$t,  p.  14. 
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Deable      were  to  pay  him  the  dividends  daring  his  life ;  but  it  is  clear^ 
Hall.       fi^om  the  terms  of  the  will»  that  they  were  not  to  part  with  the 

legal  interest. 
[  12  ]  Dearie,  when  he  entered  into  this  contract,  seems  to  have  been 

anxious  to  secure  the  payment  of  the  annuity  in  many  different 
modes.  He  took  the  precaution  to  have,  not  only  Brown's 
covenant,  but  the  joint  and  several  security  of  Demages  and 
Wm.  Bircham :  he  took  also  a  warrant  of  attorney  to  confess 
judgment.  In  fact,  the  fund  in  question  was  the  last  secu- 
rity resorted  to,  and  is  specified  as  a  further  and  collateral 
security.    »    ♦    ♦ 

Wherever  it  is  intended  to  complete  the  transfer  of  a  chose  in 
action,  there  is  a  mode  of  dealing  with  it  which  a  court  of  equity 
considers  tantamount  to  possession,  namely,  notice  given  to  the 
legal  depositary  of  the  fund.  Where  a  contract,  respecting 
property  in  the  hands  of  other  persons,  who  have  a  legal  right 
to  the  possession,  is  made  behind  the  back  of  those  in  whom  the 
legal  interest  is  thus  vested,  it  is  necessary,  if  the  security  is 
intended  to  attach  on  the  thing  itself,  to  lay  hold  of  that  thing 
in  the  manner  in  which  its  nature  permits  it  to  be  laid  hold  of — 
that  is,  by  giving  notice  of  the  contract  to  those  in  whom  the 
legal  interest  is.  By  such  notice,  the  legal  holders  are  converted 
into  trustees  for  the  new  purchaser,  and  are  charged  with 
[  *13  ]  responsibility  towards  *him ;  and  the  cestui  que  trust  is  deprived 
of  the  power  of  carrying  the  same  security  repeatedly  into  the 
market,  and  of  inducing  third  persons  to  advance  money  upon 
it,  under  the  erroneous  belief  that  it  continues  to  belong  to  him 
absolutely,  free  from  incumbrance,  and  that  the  trustees  are  still 
trustees  for  him,  and  for  no  one  else.  That  precaution  is  always 
taken  by  diligent  purchasers  and  incumbrancers:  if  it  is  not 
taken,  there  is  neglect ;  and  it  is  fit  that  it  should  be  understood^ 
that  the  solicitor,  who  conducts  the  business  for  the  party 
advancing  the  money,  is  responsible  for  that  neglect.  The 
consequence  of  such  neglect  is,  that  the  trustee  of  the  fund 
remains  ignorant  of  any  alteration  having  taken  place  in  the 
equitable  rights  affecting  it :  he  considers  himself  to  be  a  trustee 
for  the  same  individual  as  before,  and  no  other  person  is  known 
to  him  as  his  cestui  que  trust.    The  original  cestui  que  trust. 
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though  he  has  in  fact  parted  with  his  interest,  appears  to  the  deable 
world  to  be  the  complete  equitable  owner,  and  remains  in  the  hall. 
order,  management,  and  disposition  of  the  property  as  absolutely 
as  ever ;  so  that  he  has  it  in  his  power  to  obtain,  by  means  of  it, 
a  false  and  delusive  credit.  He  may  come  into  the  market  to 
dispose  of  that  which  he  has  previously  sold ;  and  how  can  those, 
who  may  chance  to  deal  with  him,  protect  themselves  from  his 
fraud?  Whatever  diligence  may  be  used  by  a  puisne  incum- 
brancer or  purchaser — whatever  inquiries  he  may  make  in  order 
to  investigate  the  title,  and  to  ascertain  the  exact  state  of  the 
original  right  of  the  vendor,  and  his  continuing  right, — ^the 
trustees,  who  are  the  persons  to  whom  application  for  information 
would  naturally  be  made,  will  truly  and  unhesitatingly  represent 
to  all  who  put  questions  to  them,  that  the  fund  remains  the  sole 
absolute  property  of  the  proposed  vendor.  These  inconveniences 
and  mischiefs  are  the  natural  consequences  of  omitting  to  give 
notice  to  trustees ;  and  they  must  be  considered  as  foreseen  by 
*tho6e  who,  in  transactions  of  that  kiad,  omit  to  give  notice ;  for  [  *^^  ] 
they  are  the  consequences  which,  in  the  experience  of  mankind, 
usually  follow  such  omissions.  To  give  notice  is  a  matter  of  no 
difficulty :  and  whenever  persons,  treating  for  a  chose  in  action, 
do  not  give  notice  to  the  trustee  or  executor,  who  is  the  legal 
holder  of  the  fund,  they  do  not  perfect  their  title ;  they  do  not  do 
all  that  is  necessary  in  order  to  make  the  thing  belong  to  them 
in  preference  to  all  other  persons ;  and  they  become  responsible, 
in  some  respects,  for  the  easily  foreseen  consequences  of  their 
negligence. 

It  was  as  easy  for  Dearie,  or  his  solicitor,  to  have  given  notice 
in  1808  of  the  equitable  contract  with  Brown,  as  in  1812.  In 
not  doing  so,  he  was  guilty  of  negligence,— of  gross  negligence, 
which  exposed  the  property  to  all  that  has  since  happened ; — 
which  enabled  Brown  to  practise  on  another  innocent  individual 
so  as  to  induce  him  to  lend  his  money,  without  any  suspicion  of 
the  existence  of  a  preceding  conveyance; — which,  leaving  the 
trustees  in  ignorance  of  the  fact,  led  them  into  the  erroneous 
belief,  tHat  Brown  was  the  owner  of  the  whole  equitable  right,  and 
induced  them  to  represent  him  as  the  owner  to  the  individual  who, 
at  a  period  long  subsequent,  became  the  purchaser  of  the  fund. 
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deablb  [His  Honour,  after  commenting  upon  the  facts  of  the  case. 

Hall.       continued  as  follows :] 

[  20  ]  The  ground  of  this  claim  is  priority  of  time.    They  rely  upon 

the  known  ma3dm,  borrowed  from  the  civil  law,  which  in  many 
cases  regulates  equities — "  qui  prior  eat  in  tempore,  potior  est  in 
jure."  If,  by  the  first  contract,  all  the  thing  is  given,  there 
remains  nothing  to  be  the  subject  of  the  second  contract,  and 

[  *2i  ]       priority  must  ^decide.    But  it  cannot  be  contended  that  priority 
in  time  must  decide,  where  the  legal  estate  is  outstanding.     For 
the  ma3dm,  as  an  equitable  rule,  admits  of  exception,  and  gives 
way,  when  the  question  does  not  lie  between  bare  and  equal 
equities.    If  there  appears  to  be,  in  respect  of  any  circumstance 
independent  of  priority  of  time,  a  better  title  in  the  puisne 
purchaser  to  call  for  the  legal  estate,  than  in  the  purchaser  who 
precedes  him  in  date,  the  case  ceases  to  be  a  balance  of  equal 
equities,  and  the  preference,  which    priority    of    date    might 
otherwise  have  given,  is  done  away  with  and  counteracted. 
The  question  here  is, — not  which  assignment  is  first  in  date, — 
but  whether  there  is  not,  on  the  part  of  Hall,  a  better  title  to  call 
for  the  legal  estate  than  Dearie  or  Sherring  can  set  up?  or 
rather,  the  question  is,  Shall  these  plaintiffs  now  have  equitable 
relief  to  the  injury  of  Hall  ? 

What  title  have  they  shown  to  call  on  a  court  of  justice  to 
interpose  on  their  behalf,  in  order  to  obviate  the  consequences 
of  their  own  misconduct  ?  All  that  has  happened  is  owing  to 
their  negligence  (a  negligence  not  accounted  for)  in  forbearing  to 
do  what  they  ought  to  have  done,  what  would  have  been  attended 
with  no  difficulty,  and  what  would  have  effectually  prevented  all 
the  mischief  which  has  followed.  Is  a  plaintiff  to  be  heard  in  a 
court  of  equity,  who  asks  its  interposition  in  his  behoof,  to 
indemnify  him  against  the  effects  of  his  own  negligence  at  the 
expense  of  another  who  has  used  all  due  diligence,  and  who,  if 
he  is  to  suffer  loss,  will  suffer  it  by  reason  of  the  negligence  of 
the  very  person  who  prays  relief  against  him  ?  The  question 
here  is  not,  as  in  Evans  v.  Bicknell,  whether  a  court  of  equity  is 
to  deprive  the  plaintiffs  of  any  right — ^whether  it  is  to  take  from 
them,  for  instance,  a  legal  estate,  or  to  impose  any  charge  upon 

[  *22  ]       them.    It  is  simply,  whether  they  are  entitled  to  "^relief  against 
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their  own  negligence.    They  did  not  perfect  their  securities ;  a      Dearle 
third  party  has   innocently    advanced    his    money,    and    has       hall, 
perfected  his  secority  as  far  as  the  nature  of  the  subject  per- 
mitted him:    is  this  Court  to  interfere  to  postpone  him  to 
them? 

They  say,  that  they  were  not  bound  to  give  notice  to  the 
trustees;  for  that  notice  does  not  form  part  of  the  necessary 
conveyance  of  an  equitable  interest.    I  admit,  that,  if  you  mean 
to  rely  on  contract  with  the  individual,  you  do  not  need  to  give 
notice ;  from  the  moment  of  the  contract,  he,  with  whom  you  are 
dealing,  is  personally  bound.    But  if  you  mean  to  go  further, 
and  to  make  your  right  attach  upon  the  thing  which  is  the 
subject  of  the  contract,  it  is  necessary  to  give  notice ;  and,  unless 
notice  is  given,  you  do  not  do  that  which  is  essential  in  all  cases 
of  transfer  of  personal  property.    The  law  of  England  has 
always   been,  that  personal  property   passes    by    delivery    of 
possession ;  and  it  is  possession  which  determines  the  apparent 
ownership.    If,  therefore,  an  individual,  who  in  the  way  of 
purchase  or  mortgage  contracts  with  another  for  the  transfer 
of  his  interest,  does  not  divest  the  vendor  or  mortgagor  of 
possession,  but  permits  him  to  remain  the  ostensible  owner  as 
before,  he  must  take  the  consequences  which  may  ensue  from 
such  a  mode  of  dealing.    That  doctrine  was  explained  in  Ryall 
v.  Bowles, \  before  Lord  Hardwicke  and  three  of  the  Judges.    If 
you,  having  the  right  of  possession,  do  not  exercise  that  right, 
bat  leave  another  in  actual  possession,  you  enable  that  person 
to  gain  a  false  and  delusive  credit,  and  put  it  in  his  power  to 
obtain  money  from  innocent  parties  on  the  hypothesis  of  his 
being  the  owner  of  that  which  in  fact  belongs  to  you.      The 
principle  has  been  long  recognised,  even  in  courts  of  law.    *In       [  *23  ] 
Twyne's  case,t  one  of  the  badges  of  fraud  was,  that  the  pos- 
session had  remained  in  the  vendor.    Possession  must  follow 
right ;  and  if  you,  who  have  the  right,  do  not  take  possession, 
yon  do  not  follow  up  the  title,  and  are  responsible  for  the 
consequences. 
''When  a  man,"  says  Lord  Bacon,§  "is  author  and  mover 

t  1  Yes.  sen.  348 ;  1  Atk.  165.  §  Maxims  of  the  Law,  max.  16. 

I  3Bep.  80. 
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deable      to  another  to  commit  an  unlawful  act,  then  he  shall  not  excuse 

Hall.       himself  by  circumstances  not  pursued." 

It  is  true  that  a  chose  in  action  does  not  admit  of  tangible 
actual  possession,  and  that  neither  Zachariah  Brown  nor  any 
person  claiming  under  him  were  entitled  to  possess  themselves 
of  the  fund  which  yielded  the  dSL  a  year.    But  in  Ryall  v. 
Bowles  the  Judges  held,  that,  in  the  case  of  a  chose  in  action, 
you  must  do  every  thing  towards  having  possession  which  the 
subject  admits;   you  must  do  that  which  is  tantamount    to 
obtaining  possession,  by  placing  every  person,  who  has    an 
equitable  or  legal  interest  in  the  matter,  under  an  obligation  to 
treat  it  as  your  property.    For  this  purpose,  you  must  give 
notice  to  the  legal  holder  of  the  fund ;  in  the  case  of  a  debt,  for 
instance,  notice  to  the  debtor  is,  for  many  purposes,  tantamount 
to  possession.    If  you  omit  to  give  that  notice,  you  are  guilty  of 
the  same  degree  and  species  of  neglect  as  he  who  leaves  a 
personal  chattel,  to  which  he  has  acquired  a  title,  in  the  actual 
possession,  and  under  the  absolute  control,  of  another  person. 

Is  there  the  least  doubt,  that,  if  Zachariah  Brown  had  been  a 
trader,  all  that  was  done  by  Dearie  and  Sherring  would  not  have 

[*24]  been  in  the  least  effectual  against  his  ^assignees;  but  that, 
according  to  the  doctrine  of  RyaU  v.  RowleSf  his  assignees  would 
have  taken  the  fund,  because  there  was  no  notice  to  those  in 
whom  the  legal  interest  was  vested  ?  In  that  case  it  was  the 
opinion  of  all  the  Judges,  that  he  who  contracts  for  a  chose 
in  action,  and  does  not  follow  up  his  title  by  notice,  gives 
personal  credit  to  the  individual  with  whom  he  deals.  Notice, 
then,  is  necessary  to  perfect  the  title, — ^to  give  a  complete  right 
in  rerriy  and  not  merely  a  right  as  against  him  who  conveys  his 
interest.  If  you  are  willing  to  trust  the  personal  credit  of  the 
man,  and  are  satisfied  that  he  will  make  no  improper  use  of  the 
possession  in  which  you  allow  him  to  remain,  notice  is  not 
necessary;  for  against  him  the  title  is  perfect  without  notice. 
But  if  he,  availing  himself  of  the  possession  as  a  means  of 
obtaining  credit,  induces  third  persons  to  purchase  from  him 
as  the  actual  owner,  and  they  part  with  their  money  before  your 
pocket-conveyance  is  notified  to  them,  you  must  be  postponed. 
In  being  postponed,  your  security  is  not  invalidated :  you  had 
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priority,  but  that  priority  has  not  been  followed  up ;  and  you  deable 
have  permitted  another  to  acquire  a  better  title  to  the  legal  hall. 
possession.  What  was  done  by  Dearie  and  Sherring  did  not 
exhaust  the  thing  (to  borrow  the  principle  of  the  civil  law),  but 
left  it  still  open  to  tra£Sc.  These  are  the  principles  on  which 
I  think  it  to  be  very  old  law,  that  possession,  or  what  is 
tantamount  to  possession,  is  the  criterion  of  periect  title  to 
personal  chattels,  and  that  he,  who  does  not  obtain  such 
possession,  must  take  his  chance. 

I  do  not  go  through  the  cases  which  constitute  exceptions  to 
the  rule,  that  priority  in  time  shall  prevail.  A  man  may  lose 
that  priority  by  actual  fraud  or  constructive  fraud;  by  being 
silent,  for  instance,  when  he  ought  to  speak ;  by  standing  by,  and 
keeping  his  own  ^security  concealed.  By  such  conduct,  even  the  [  *^^  1 
advantage  of  possessing  the  legal  estate  may  be  lost. 

[After  referring  to  Evans  v.  BickneU,^  Wright  v.  Lord  Dor- 
Chester, I  and  RyaU  v.  Bowles,^  his  Honour  said  :] 

I  cite  these  authorities  to  shew,  that,  in  assignments  of  choses  [  ^^  1 
in  action,  notice  to  the  legal  holder  has  always  been  deemed 
necessary ;  and  it  would  be  very  dangerous  for  the  solicitor  of 
the  purchaser  to  neglect  it.  A  solicitor,  who  should  neglect  it, 
would  find  it  difficult  to  make  out  that  he  had  not  become 
responsible  to  his  client.    *    ♦    * 

What  opportunities  of  fraud  would  be  afforded,  if  a  party,  C^^] 
who,  having  obtained  an  equitable  conveyance,  conceals  it  from 
every  body,  and  lies  by  for  years,  while  intermediate  transactions 
are  taking  place,  could  at  any  time  come  forward  with  his  secret 
deed,  and  say  to  a  subsequent  purchaser,  who  had  advanced  his 
money  in  ignorance  of  the  existence  of  such  a  claim,  "  My  deed 
is  ID  date  prior  to  yours ;  and,  therefore,  whatever  may  have 
been  my  negligence,  or  your  diligence,  the  property  belongs  to 
me."  Good  sense,  reason,  authority,  and  equity  are  all  on  the 
other  side. 

The  billy  therefore,  must  be  dismissed,  but,  as  against  Hall, 
without  costs.  I  do  not  make  the  plaintiffs  pay  costs  to  Hall, 
because  they  may  have  been  losers  without  any  intention  to 

t  5  R  B.  245  (6  Ves.  174).  §  1  Yea.  sen.  371 ;   1  Atk.  182. 

t  Infra,  p.  14. 
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dearle      commit  a  fraud,  and  I  am  unwilling  to  add  to  their    loss. 
Hall.       Constructive  fraud  is  the  utmost  that  can  be  imputed  to  them. 

1  may  mention,  further,  that  the  language  of  text  writers 

(though,  of  course,  I  do  not  refer  to  them  as  authorities)  shews, 

that  the  rule,  as  I  have  stated  it,  is  in  accordance  with  what  has 

been  the  current  practice  and  the  understanding  of  the  profession 

on  the  subject  of  priorities.     *    *    * 

1824.  There  was  some  discussion  concerning  the  minutes  of    the 

^^^'      decree.      The  result  was,  that  his  Honour  ordered  the  costs  of 

[  30  ]        Unthank  and  his  co-trustees  to  be  paid  by  the  plaintiffs ;  and  the 

fund  in  Court  to  be  paid  to  Hall. 

«  *  *  *  * 

From  this  decree  the  plaintiffs  appealed. 

[In  Loveridge  v.  Cooper  a  similar  question  arose,  and  was 
similarly  decided.  The  only  circumstance  which  was  supposed 
to  distinguish  the  case  from  Dearie  v.  Hall  was  that  the 
assignor's  interest  in  the  fund  was  contingent  and  reversionary, 
but  the  Master  of  the  Bolls  observed  (p.  85)  that  all  the 
observations  which  he  had  made  in  Dearie  v.  Halt  would  apply 
to  Loveridge  v.  Cooper ;  an  appeal  was  also  presented  in  Love- 
ridge V.  Cooper.] 

The  appeal  in  Loveridge  v.  Cooper  came  first  to  a  hearing. 

1827.  Mr.  Shadwell  and  Mr.  Sidebottom.  for  the  appellants.   *   *    * 

May  8,  '^^ 

[  42  ]  Mr.  Sugden  and  Mr.  Treslove,  for  the  respondents.  *    *     ♦ 

yor^  9.         The  appeal  in  Dearie  v.  Hall  was  heard. 

[48] 

Mr.  Sugden  and  Mr.  Phillimore,  for  the  appellants.  *     *     * 
[  53  ]  Mr.  Home  and  Mr.  Barber,  for  Hall.     *     ♦     ♦ 


1828.        The  Lord  Chancellob  : 

Dee.  24. 

The  cases  of  Dearie  v.  Hall,  and  Loveridge  v.  Cooper,  were 
decided  by  Sir  Thomas  Plumeb  ;  and  from  his  decree  there  is,  in 
each  of  them,  an  appeal,  which  stands  for  judgment.    As  the 


[55] 
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two  cases  depend  on  the  same  principle,  though  the  facts  are,  to  Lovebidoe 
a  certain  degree,  different,  the  better  coarse  will  be  to  dispose  of      cooper. 
both  together ;  and  as  Dearie  v.  Hall  was  the  first  of  the  two 
which  came  before  the  Court  below,  though  it  was  not  argued  on 
appeal  till  after  Loveridge  y.  Cooper  had  been  heard,  I  shall  first 
direct  my  attention  to  the  facts  on  which  it  depends. 

[Alter  stating  the  facts,  his  Lordship  continued  as  follows :] 
Sir  Thomas  Plumeb  was  of  opinion,  that  the  plaintiffs  had  no  [  »7  ] 
right  to  the  assistance  of  a  court  of  equity  to  enforce  their  claim 
to  the  property  as  against  the  defendant  Hall,  and  that,  having 
neglected  to  give  the  trustees  notice  of  their  assignments,  and 
having  enabled  Z.  Brown  to  commit  this  fraud,  they  could  not 
come  into  this  Court  to  avail  themselves  of  the  priority  of  their 
assignments  in  point  of  time,  in  order  to  defeat  the  right  of  a 
person  who  had  acted  as  Hall  had  acted,  and  who,  if  the  prior 
assignments  were  to  prevail  against  him,  would  necessarily 
sustain  a  great  loss.    In  that  opinion  I  concur. 

It  was  said,  that  there  was  no  authority  for  the  decision  of  the 
Mastbb  of  the  Bolls — ^no  case  in  point  to  support  it ;  and  cer- 
tainly it  does  not  appear  that  the  precise  question  has  ever  been 
determined,  or  that  it  has  *been  even  brought  before  the  Court,  [  *^8  ] 
except,  perhaps,  so  far  as  it  may  have  been  discussed  in  an  un- 
reported case  of  Wright  v.  Lord  Dorchester.  But  the  case  is  not 
new  in  principle.  Where  personal  property  is  assigned,  delivery 
is  necessary  to  complete  the  transaction,  not'  as  between  the 
vendor  and  the  vendee,  but  as  to  third  persons,  in  order  that 
they  may  not  be  deceived  by  apparent  possession  and  ownership 
remaining  in  a  person,  who,  in  fact,  is  not  the  owner.  This 
doctrine  is  not  confined  to  chattels  in  possession,  but  extends  to 
choses  in  action,  bonds,  &c. :  in  Ryall  v.  Ro^vles^  it  is  expressly 
applied  to  bonds,  simple  contract-debts,  and  other  choses  in 
action.  It  is  true  that  RyaU  v.  Rowles  was  a  case  in  bank- 
ruptcy; but  the  Lord  Chancellor  called  to  his  assistance 
Lord  Chief  Justice  Lee,  Lord  Chief  Baron  Parker,  and 
Mr.  Justice  Barnett  ;  so  that  the  principle,  on  which  the  Court 
there  acted,  must  be  considered  as  having  received  most  autho- 
ritative sanction.  These  eminent  individuals,  and  particularly 
t  1  Ves.  sen.  348;  1  Atk.  165. 
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LovBBiDOE   the  LoED  Chief  Baeon  and  Mr.  Justice  Baenbtt,  did  not,  in  the 
cooPEB.      view  which  they  took  of  the  question  before  them,  confine  them- 
selves to  the  case  of  bankruptcy,  but  stated  grounds  of  judgpcaent 
which  are  of  general  application.     Lord  Chief  Baron  Pabker 
says,  that,  on  the  assignment  of  a  bond  debt,  the  bond  should  be 
delivered,  and  notice  given  to  the  debtor;  and  he  adds,  that,  with 
respect  to  simple  contract-debts,  for  which  no  securities  are 
holden,  such  as  book-debts  for  instance,  notice  of  the  assignment 
should  be  given  to  the  debtor,  in  order  to  take  away  from  the 
debtor  the  right  of  making  payment  to  the  assignor,  and  to  take 
away  from  the  assignor  the  power  and  disposition  over  the  thing 
assigned,  t      In  cases  like  the  present,  the  act  of  giving  the 
trustee  notice,  is,  in  a  certain  degree,  taking  possession  of  the 
[  *59  ]       fund  :  it  is  going  as  far  towards  equitable  ^possession  as  it  is 
possible  to  go ;  for,  after  notice  given,  the  trustee  of  the  fond 
becomes  a  trustee  for  the  assignee  who  has  given  him  notice. 
It  is  upon  these  grounds  that  I  am  disposed  to  come  to  the  same 
conclusion  with  the  late  Mastee  of  the  Bolls. 

I  have  alluded  to  a  case  of  Wright  v.  Lord  Dorchester,  which 
was  cited  as  an  authority  in  support  of  the  opinion  of  the  Master 
OF  THE  Bolls.  In  that  case,  a  person  of  the  name  of  Charles 
Sturt  was  entitled  to  the  dividends  of  certain  stock,  which  stood 
in  the  names  of  Lord  Dorchester  and  another  trustee.  In  1793, 
Sturt  applied  to  Messrs.  Wright  &  Co.,  bankers  at  Norwich,  for 
an  advance  of  money,  and,  in  consideration  of  the  monies  which 
they  advanced  to  him,  granted  to  them  two  annuities,  and 
assigned  his  interest  in  the  stock  as  a  security  for  the  payment. 
No  notice  was  given  by  Messrs.  Wright  &  Co.  to  the  trustees.  It 
would  appear  that  Sturt  afterwards  applied  to  one  of  the  defen- 
dants. Brown,  to  purchase  his  life-interest  in  the  stock ;  Brown 
then  made  inquiry  of  the  trustees,  and  they  stated  that  they  had 
no  notice  of  any  incumbrance  on  the  fund :  upon  this  B.  com- 
pleted the  purchase,  and  received  the  dividends  for  upwards  of 
six  years.  Messrs.  Wright  then  filed  a  bill,  and  obtained  an 
injunction,  restraining  the  transfer  of  the  fund  or  the  payment 
of  the  dividends;  but,  on  the  answer  of  Brown,  disclosing  the 
facts  with  respect  to  his  purchase.  Lord  Eldon  dissolved  that 
t  lVe8.Ben.367;2Atk.  177. 
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injimction.      At  the  same  time,  however,  that  he  dissolved  the    Loveridob 
injunction,  he  dissolved  it  only  on  condition  that  Brown  should      coopbb. 
give  security  to  refund  the  money,  if,  at  the  hearing,  the  Court 
should  give  judgment  in  favour  of  any  of  the  other  parties. 
That  case  was  attended  also  with  this  particular  circumstance, 
that  the  party,  who  pledged  the  fund,  stated  by  his  answer,  that, 
when  he  executed  the  security  to  Wright  &  Co.,  he  considered 
that  the  pledge  was  meant  "^to  extend  only  to  certain  real       C*^^] 
estates.    For  these  reasons,  I  do  not  rely  on  the  case  of  Wright  v. 
Lord  Dorchester  as  an  authority ;  I  rest  on  the  general  principle 
to  which  I  have  referred ;  and,  on  that  principle,  I  am  of  opinion 
that  the  plaintiffs  are  not  entitled  to  come  into  a  court  of  equity 
for  relief  against  the  defendant  Hall.    The  decree  must,  there- 
lore,  be  affirmed,  and  the  deposit  paid  to  Hall. 

The  case  of  Loveridge  v.  Cooper^  though  the  circumstances  are 
somewhat  different,  is  the  same  in  principle  with  Dearie  v.  HaU, 
and  must  follow  the  same  decision. 


HONNER  V.  MORTON. 

Aov,  27. 
(3  Buflsell,  6^H>89.)  1828. 

Where  husband  and  wife  assign  to  a  purchaser,  for  valuable  oonsidera-      ''  -^^     ^' 
tian,  a  share  of  an  ascertained  fond,  in  which  the  wife  has  a  vested  Lord 

interest  in  remainder,  expectant  on  the  death  of  a  tenant  for  life,  and  both    Ltndhubst, 
the  wife  and  the  tenant  for  life  outlive  the  husband,  the  wife  is  entitled,         r     *  i 
by  ri^t  of  survivorship,  to  claim  the  whole  of  that  share  of  the  fund         L  ^^  J 
against  such  particular  assignee  for  valuable  consideration. 

If  the  wife,  after  her  husband^s  death,  executes  an  assignment  of  the 
fond,  which  recites  former  assignments  by  the  husband,  and  purports  to 
be  made  subject  to  them,  she  does  not  thereby  recognise  or  confirm  those 
former  assignments. 

The  wife  does  not  acquiesce  in  those  assignments,  or  waive  her  right 
to  daim.  against  them,  by  forbearing  to  impeach  them  till  the  death  of 
the  tenant  for  life. 

Anthony  Calybbt,  by  his  will,  dated  in  November,  1608, 
bequeathed  the  residue  of  his  estate  to  trustees,  upon  trust 
to  invest  a  certain  share  of  it  in  the  public  funds  or  on  real 
eecnrities,  and  to  pay  one  half  of  the  interest  or  dividends  to 
Eleanor  Torrie  for  her  life,  and  the  other  half  to  Susannah 
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HomnsB  Brewer  daring  her  life  ,*  and  he  directed  that,  after  the  death  of 
MoBTON.  the  tenants  for  life  respectively,  the  trustees  should  transfer  the 
principal  monies  and  funds,  in  equal  shares,  to  the  two  daughters 
of  Eleanor  Torrie,  then  living.  The  testator  died  in  the  following 
December ;  and  a  sum  of  14,895Z.  8  per  cent.  Consolidated  Bank 
Annuities  was  placed  in  the  name  of  the  trustees,  as  that  part  of 
his  residue  in  which  Eleanor  Torrie  and  Susannah  Brewer  were 
interested. 

Eleanor  Torrie,  the  tenant  for  life  of  one  moiety  of  the  fond, 
had  two  daughters  at  the  date  of  the  will.      She  died  on  the 
1st  of  April,  1824.    Mrs.  Brewer,  the  tenant  for  life  of  the  other 
moiety  of  the  fund,  was  still  living. 
[  66  ]  The  plaintiff,  one  of  the  two  daughters  of  Eleanor  Torrie,  was, 

at  the  date  of  the  will,  and  at  the  death  of  the  testator,  the  wife 
of  John  Honner ;  and  he  died  in  January,  1817,  before  his  wife's 
reversionary  interest  fell  into  possession. 

During  the  coverture,  Mr.  and  Mrs.  Honner  executed  inden- 
tures, dated  in  March,  1814,  November,  1814,  January,  1816, 
and  November,  1816,  by  which  they  assigned,  for  valuable 
consideration,  to  different  purchasers,  various  portions  of  the 
trust-fund  to  which  Mrs.  Honner  would  be  entitled  on  the  death 
of  her  mother  and  Mrs,  Brewer. 

The  assignment  of  November,  1816,  was  made  to  one  Streater. 
Mrs.  Honner,  after  the  death  of  her  husband,  agreed  to  sell 
to  Streater  a  further  portion  of  the  fund ;  and  this  agreement 
was  carried  into  effect  by  an  indenture,  dated  in  November,  1817, 
which  was  indorsed  on  the  assignment  of  November,  1816.  This 
indorsed  deed  was  made  between  Mrs.  Honner,  of  the  one  part, 
and  Streater  of  the  other  part;  it  recited,  that  Streater  was 
entitled,  under  the  within-written  indenture,  to  a  certain  portion 
of  the  fund,  and  referred  to  the  other  assignments;  and  it 
purported  to  transfer  the  property  to  Streater,  subject  to  these 
assignments. 

On  the  4th  of  May,  1824,  t  Mrs.  Honner  filed  her  bill,  insisting 
that  the  assignments,  made  while  her  husband  and  the  tenant 
for  life  were  both  alive,  did  not  bind  her,  and  praying  that  her 
portion  of  the  fund  might  be  transferred  to  her. 

t  After  the  decision  in  Purdew  y.  Jackson  (25  B.  B.  1). 
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The  principal  question  was  the  same  as  arose  in  Purdew  v.      Honnbr 
Jackson,  namely,  whether,   when  a  husband  and  *wife  have      mortok. 
asdgned  to  a  purchaser,  for  valuable  consideration,  an  ascer-       ^  *^^  3 
tained  fund,  in  which  the  wife  has  a  vested  reversionary  interest, 
expectant  on  the  death  of  a  tenant  for  life,  and  the  wife  and  the 
tenant  for  life  both  outlive  the  husband,  the  wife  is  entitled,  by 
right  of  survivorship,  to  claim  the  whole  of  the  fund  against 
such  particular  assignee  for  valuable  consideration  ?     *    *    * 

The  assignees  of  the  fund  contended,  that,  even  if  the  principal 
question  should  be  decided  against  them,  the  wife  was  bound  by 
acquiescence,  having  suffered  more  than  seven  years  to  elapse, 
after  the  death  of  her  husband,  without  questioning  the  validity 
of  the  instrument :  and  they  further  insisted,  that  the  deed  of 
November,  1817,  executed  by  the  plaintiff  when  she  was  a  femme 
soU,  would  operate  as  a  confirmation  of  the  prior  assignments, 
to  which  it  purported  to  be  subject,  or,  at  least  of  the  assignment 
of  November,  1816. 

To  this  it  was  answered,  that  it  was  not  incumbent  on  the 
plaintiS  to  assert  her  right,  till  the  fund  fell  into  possession.  As 
to  the  deed  of  November,  1817,  it  could  not  give  validity  to 
instruments  which  were  not  previously  binding  on  her ;  because 
there  was  no  intention  in  any  of  the  parties,  that  it  should 
operate  as  a  confirmation.  A  purpose  of  confirmation  would 
have  been  manifested  by  express  words  of  confirmation.  The 
assignments  of  1814  and  1816  were  at  that  time  believed  to  be 
vaUd ;  and,  on  this  notion,  it  was  very  natural  *that  they  should  [  *^®  3 
be  mentioned  in  the  assignment  which  the  wife  executed  after 
her  husband's  death.  It  could  not  give  any  validity  even  to  the 
prior  deed  of  Streater  himself ;  still  less  could  it  operate  as  a 
confirmation  of  the  deeds  of  persons  who  were  not  parties  to  it. 

Mr.  ShadweU,  for  the  plaintiff. 

Mr,  Home  and  Mr.  Coombe,  for  Streater. 

Mr.  Sugden  and  Mr.   Girdleston  jun.,   for  some    of    the 
assignees  of  the  fund. 

Mr.  Lovat  and  Mr.  Garratt,  for  others  of  the  assignees. 
B.R. — VOL.  xxvn.  c 
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HoNNBR      The  Lord  Chancellor: 

r. 

MoBTON.         This  fund  was  a  chose  in  action  of  the  wife;  it  was  her 
j^^il^      reversionary  chose  in  action.    Whether  the  husband  has  the 

power  of  assigning  his  wife's  reversionary  interest  in  a  chose  in 

action,  is  a  question  which  has  been  repeatedly  agitated,  and  has 
excited  considerable  interest,  both  at  law  and  in  equity.  At  law, 
the  choses  in  action  of  the  wife  belong  to  the  husband,  if  he 
reduces  them  into  possession;  if  he  does  not  reduce  them 
into  possession,  and  dies  before  his  wife,  they  survive  to  her. 
When  the  husband  assigns  the  chose  in  action  of  his  wife,  one 
would  suppose,  on  the  first  impression,  that  the  assignee  would 
not  be  in  a  better  situation  than  the  assignor ;  and  that  he,  too, 
must  take  some  steps  to  reduce  the  subject  into  possession,  in 
order  to  make  his  title  good  against  the  wife  surviving.  But 
equity  considers  the  assignment  by  the  husband  as  amounting  to 
an  agreement,  that  he  will  reduce  the  property  into  possession  ; 
[  *69  ]  it  likewise  considers  what  a  party  agrees  to  *do  as  actually  done  : 
and,  therefore,  where  the  husband  has  the  power  of  reducing  the 
property  into  possession,  his  assignment  of  the  chose  in  action 
of  the  wife  will  be  regarded  as  a  reduction  of  it  into  possession. 
On  the  other  hand,  1  should  also  infer,  that,  where  the  husband 
has  not  the  power  of  reducing  the  chose  in  action  into  possession, 
his  assignment  does  not  transfer  the  property,  till,  by  subsequent 
events,  he  comes  into  the  situation  of  being  able  to  reduce  the 
property  into  possession  ;  and  then  his  previous  assignment  will 
operate  on  his  actual  situation,  and  the  property  will  be  transferred. 
Such  are  the  views  which  would  occur  to  the  mind,  if  there 
were  no  cases  or  authorities  on  the  subject.  But  the  question 
has  frequently  been  under  the  consideration  of  courts  ;  and  it  is 
material  to  consider  what  the  authorities  are,  both  on  the  one 
side  and  on  the  other. 

[After  referring  to  the  cases  on  the  subject  down  to  and  includ- 
ing the  decision  of  Purdew  v.  Jackson  (25  B.  B.  1),  his  Lordship 
said :] 
[  87  ]  It  is  said,  that  the  husband  may  release  the  possibility  of  the 

wife ;  and  reference  is  made  to  the  dictum  of  Lord  Holt  in  Gage 
V.  Acton f\  "that,  when  the  wife  has  any  right  or  duty,  which 
t  1  Salk.  327 ;  1  Ld.  Baym.  115. 
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by  possibility  may  happen  to  accrue  during  the  marriage,  the      HomfEB 
husband  may  by  release  discharge  it."    Whether  that  dictum     mobtov. 
be  or  *be  not  accurately  reported,  I  will  not  undertake  to  say ;  but,       [  'ss  ] 
in  the  judgment  in  which  it  occurs,  Lord  Holt  differed  from  the 
rest  of  the  Court,  and  the  decision  was  contrary  to  his  opinion. 
From  the  decision  there  was  an  appeal,  which  was  afterwards 
abandoned.    Lord  Eenyon,  when  the  case  was  cited  before  him, 
pronounced  the  opinion  there  delivered  by  Lord  Holt  to  be  "  as 
repugnant  to  the  rules  of  laws  as  of  equity."  t     Lord  Holt, 
according  to  the  report  in  Baymond,  cites  Lampefs  case,  but 
Lampefs  case  does  not  support  the  position  in  the  unqualified 
way  in  which  he  states  it. 

Suppose  the  husband  could  release  the  wife's  possibility  at  law, 
I  do  not  see  how  it  follows  that  he  can,  therefore,  assign  it  in 
equity.  Admit  the  position,  that  he  can  release  it  at  law,  to  be 
uncontrovertible :  he  cannot  make  his  own  title  perfect,  unless 
he  reduces  it  into  possession.  Why,  therefore,  should  he  be  able 
to  assign  it  in  equity,  and  give  another  a  title  which  he  has  not 
himself? 

After  considering  the  question  in  all  its  bearings,  and  the 
authorities  and  principles  on  the  one  side  and  on  the  other, 
these  are  the  reasons  which  lead  me  to  the  conclusion,  that 
the  judgment  of  the  Mastbr  of  the  Bolls  in  Purdew  v.  Jackson 
was  right,  and  .that  the  husband,  dying  while  the  wife's  interest 
continued  reversionary,  has  no  power  to  make  an  assignment  of 
property  of  this  description,  which  shall  be  valid  against  the  wife 
surviving. 

There  are  other  circumstances,  independently  of  the  general 
question,  which  have  been  alluded  to  in  this  case.  It  is  alleged, 
that  there  has  been  waiver  and  ^acquiescence  on  the  part  of  the  [  *S9  ] 
wife,  because  the  suit  was  not  instituted,  and  the  assignments 
were  not  called  in  question,  till  more  than  seven  years  after  the 
husband's  death.  But  the  tenant  for  life  did  not  die  till  April, 
1824,  and  the  bill  was  filed  in  the  following  month.  The  wife 
was  not  called  on  to  take  any  step  till  the  death  of  the  tenant 
for  life. 
The  assignment  to  Sireater,  which  the  wife  executed  after  her 

t  4  T.  B.  385. 

c  2 
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HoinnsB  husband's  death,  refers  to  the  former  assignments,  and  is  stated 
MoBTOK.  to  be  made  subject  to  them  ;  which,  it  is  argued,  amounts  to  a 
recognition  and  confirmation  of  these  assignments.  It  would  be 
too  much  to  attribute  such  an  effect  to  such  recitals  and  such 
phrases :  they  were  intended  merely  to  state  the  order  in  which 
the  assignments  were  to  have  priority. 

I  must  declare,  that  the  four  assignments,  made  during  the 
husband's  lifetime,  cannot  be  sustained. 


i82«.  DREWRY  V.   BARNES.t 

Nov.  18,  27.  ' 
(3  Bu88eU,  94—107.) 

CopLBY  M.R.  "^  court  of  equity  will  not  appoint  a  reoeiyer  of  rates,  which  are  to  be 

r  ^  / 1  asseesed  by  comnuBsionerB  and  collected  at  a  future  period. 

A  court  of  equity  will  not  interfere  in  faTOur  of  a  party,  who  omits  to 
avail  himself  of  his  legal  remedy  in  due  time. 

A  court  of  equity  will  not  interfere  to  enable  an  incumbrancer  of  pariah 
rates  to  obtain  payment  of  arrears  of  interest,  which  he  neglected  to 
claim  at  the  time  when  they  became  due. 

Thb  bill  was  filed  by  John  Drewry,  the  executor  of  John 
Armitage  against  Barnes,  as  the  vestry  clerk  of  the  parish  of 
St.  Paul,  Shadwell,  under  the  following  circumstances. 

An  Act,  passed  in  1776,  for  paving,  &c.  certain  places,  &c.  in 
the  parish  of  St.  Paul,  Shadwell,  empowered  commissioners  to 
levy  rates  and  assessments,  to  borrow  money  on  the  credit  of 
these  rates,  and  to  secure,  in  the  manner  therein  mentioned,  the 
repayment  of  the  monies  so  borrowed. 

In  1776,   the  commissioners,  in  pursuance  of  their  power, 
borrowed  9001.  from  John  Armitage,  and  signed  and  delivered 
to  him  a  security  in  the  form  required  by  the  Act.     *    ♦    * 
[  96  ]  In  November,  1794,  John  Armitage  died,  having  appointed 

three  executors,  of  whom  Drewry  was  now  the  sole  survivor.  At 
Armitage's  decease,  the  300L  remained  due,  and  Drewry  received 
the  interest  until  Midsummer,  1802.  From  that  time  down  to 
1812,  he  made  no  application  for  the  payment  of  either  the 

t  Pregton  v.  Maytyr  of  Yarmouth      Harbour  Board  (1872)  L.  E.  14  Bq- 
(1872)  41  L.  J,  Ch.  310,  317  ;  South-      695,  603;  41  L.  J.  Ch.  832. 
ampton    Dock    Co,    y.    Southampton 
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interest  or  the  principal  dae  on  his  security.     The  reasons      Dbewry 
which  he  assigned  for  his  forbearance  were,  that  he  had  no      bab^. 
immediate  occasion    for   the   money  ;    that  he  resided  at  a 
considerable  distance  from  London  (his  abode  was  in  Derby); 
and  that  he  placed  nndoubting  confidence  in  the  public  body 
who  were  his  debtors. 

In  1810  an  Act  was  passed,  extending  to  other  districts  besides  [  ^  1 
those  included  in  the  Act  of  1775,  which  repealed  the  former 
local  Acts,  save  as  to  the  "  recovering,  levying,  collecting,  or 
receiving  any  penalties,  rates,  or  assessments  due  at  the  time 
of  passing  the  Act;  and  the  payment  of  the  several  bonds, 
annuities,  and  other  debts  and  sums  of  money  secured,  and  then 
remaining  due,  or  subsisting  and  payable,  under  those  Acts  or 
any  of  them ;  and  which  penalties,  rates,  and  assessments,  might 
and  should  be  recoverable,  levied,  and  collected,  and  bonds, 
annuities,  and  debts,  paid  under  the  powers  and  authorities  of 
this  Act." 

The  mode  of  making  the  rates  was  prescribed ;  and  by  the 
forty-eighth  section  it  was  enacted,  ''that  all  the  monies  to 
be  raised  by  the  rates  or  assessments,  should  be  applied  and 
appropriated  to  the  several  separate  and  respective  uses  and 
purposes  by  the  Act  prescribed,  in  such  manner  as  the  trustees 
or  commissioners,  or  any  seven  or  more  of  them  should  from 
time  to  time,  at  any  of  their  weekly,  monthly,  or  adjourned 
meetings,  order  and  appoint." 

The  fifteenth  section  provided,  ''  that  the  respective  trustees 
and  commissioners,  appointed,  or  to  be  appointed  under  this  Act, 
shall  and  may  sue  and  be  sued  in  the  name  of  their  clerk  or 
clerks,  for  the  time  being."    *    *    * 

Application  being  made  to  the  commissioners  to  pay  the  [97] 
arrears  of  interest,  they  refused  ;  and,  in  February,  1824, 
Drewry  filed  his  bill  against  their  clerk.  The  prayer  was,  that 
an  account  might  be  taken  of  what  was  due  to  him  in  respect  of 
the  8002.  and  interest,  and  that  payment  might  be  decreed  to 
him  ;  or,  if  the  principal  were  not  paid,  that  provision  might  be 
made  for  keeping  down  the  future  interest ;  and  that,  for  that 
purpose,  the  rates  and  assessments  might  be  applied  for  his 
benefit,  and  a  receiver  of  them  appointed.    *    *    * 
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dbewby  It  appeared  from  entries  in  the  commissioners  books,  that  five 

Ba^es.      years'  interest  on  this  security  was  paid  at  one  and  the  same 

[*98]       time,   in   1800;    and  that,  in   1802,  interest  *  was  again  paid. 

There  were  entries  made,  within  twenty  years  before  the  filing  of 

the  bill,  which  treated  the  debt  as  an  unsatisfied  demand. 

Mr.  Sugden  and  Mr,  Knight  for  the  bill  t  [cited  Knapp  v. 
WiUiamsl.] 

[  100  ]  Mr,  Shadwell  and  Mr,  Pemberton,  for  the  defendant : 

*  *  The  object  of  the  suit  is  to  throw  upon  the  present 
parishioners  arrears  of  interest,  which,  if  payable  at  all,  ought  to 
have  been  paid  in  each  successive  year,  out  of  rates  levied  upon 
the  parishioners  of  that  year.  If  the  interest  has  not  been  paid, 
the  fault  lies  only  with  the  creditor ;  and  it  is  more  equitable 
that  the  inconvenience  or  loss  arising  from  his  laches  should  fall 
upon  himself  than  upon  others  :  [Ex  parte  Fowlaer,  §] 

[  103  ]  Mr.  Sugden  in  reply.     *     *     * 

iVbr.  27.      The  Masteb  of  the  Bolls,  [after  disposing  of  certain  points, 
to  which  it  is  unnecessary  to  refer,]  said  : 

[  104  ]  For  the  plaintiff  it  was  argued,  that  the  money  had  been  lent, 

and  had  not  been  repaid  ;  that  he  must  be  entitled  to  some 
remedy,  and  that,  as  he  could  have  no  remedy  at  law,  he  must 
have  a  remedy  here ; — not  because  it  is  a  matter  of  course  that 
he,  who  has  no  remedy  at  law,  should  have  a  remedy  in  equity, 
but  because,  in  a  case  of  this  kind,  and,  under  the  circumstances 
which  exist  here,  there  must  be  a  remedy  somewhere. 

In  what  situation  do  these  parties  stand  ?  The  commissioners 
are  public  officers,  having  a  public  trust  and  a  public  duty  to 
perform  :  part  of  their  duty  is,  to  raise  the  sums  necessary  for 
the  purposes  of  the  Act :  they  are  bound  to  make  proper  rates, 
and,  out  of  the  monies  arising  from  such  rates,  to  pay  the 
interest  of  the  debts  which  are  secured  on  them.    It  is  clear, 

t  The  cause  had  been  argued  before         }  4  B.  R.  252  (4  Yes.  430). 
Lord  Gifford  in  July,  1826,  but  he         §  20  B.  B.  228(lJac.  &  Walk.  70). 
died  without  haying  given  judgment. 
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that,  in  a  case  of  this  kind,  if  a  public  officer  neglects  to  fulfil      drewbt 
*the  trust  reposed  in  him,  the  Court  of  King's  Bench  will,  by  a      babnbs. 
mandamus,  compel  him  to  perform  his  duty.    It  is  the  daily      [  'los  ] 
practice  of  that  Court  to  call  on  parties  to  make  rates,  and  to 
apply  them.    Putting,  therefore,  the  lapse  of  time  out  of  the 
question,  I  apprehend  the  plaintiff  is  not  without  remedy. 

I  do  not  say,  whether,  after  the  lapse  of  so  long  a  time,  a  man- 
damus would  be  granted  with  respect  to  the  past  interest  on  the 
debt ;  nor  is  it  necessary  for  me  to  give  any  opinion  on  that 
point.  For,  if  a  party,  having  a  remedy  at  law,  loses  it  by  his 
own  laches,  he  cannot  come  into  a  court  of  equity  on  the  ground 
of  his  having,  by  his  negUgence,  lost  his  legal  remedy. 

The  substantial  relief  prayed  by  this  bill  is  an  account  and  the 

appoinlanent  of  a  receiver.     To  direct  an  account  amounts  to 

nothing,  unless  a  receiver  be  appointed ;  and  I  am  of  opinion, 

that  a  receiver  ought  not  to  be  appointed.      No  case  has  been 

cited  of  the  appointment  of  a  receiver  by  this  Court,  where  the 

rates  were  to  be  fixed  by  a  future  assessment,  and  to  be  collected 

at  a  future  period.    A  case  has  been  referred  to,  in  which  it  was 

said  that  a  receiver  of  tolls  might  be  appointed,  but  that  doctrine 

was  applied  to  circumstances  very  different  from  those  which 

occur  here.     The  tolls,  of  which  it  was  there  said  a  receiver 

might  be  appointed,  were  fixed  payments  :    they  were  in  the 

nature  of  rent :  here  there  is  no  fixed  sum  to  be  paid  :  it  is  the 

commissioners  who  are  to  impose  the  rate ;  and,  until  the  rate  be 

imposed  by  them,  there  is  nothing  which  a  receiver  could  collect. 

Suppose  that  the  rate  imposed  by  the  commissioners  were  not 

sufficient  to  answer  the  other  purposes  of  the  Act,  and  to  keep 

down  the  interest  of  the  bonds,  what  would  be  the  next  step  to  be 

adopted  ?      The  parties  would  have  to  apply  to  the  Court  of 

King's  *Bench,  in  order  to  compel  the  commissioners  to  make  an      [  *106  ] 

adequate  rate.      But,  on  the  same  motion  on  which  they  are 

ordered  to  make  a  rate,  directions  may  be  given  as  to  the 

mode  in  which  the  proceeds  of  the  rate  are  to  be  applied. 

Why  then  come  to  this  Court  for  relief,  when  it  may  be  requisite 

that  something  should  be  done,  which  a  court  of  equity  cannot 

do,  and  all  that  it  is  necessary  to  do  may  be  done  in  a  court 

o!  law  ?     To  appoint  a  receiver  of  such  rates  would  be  pro- 
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Dbbwbt      ductive  of  great  public  mischiefi  and  of  extreme  inconvenience 
Babneb.      to  this  particular  parish  in  the  administration  of  its  parochial 
concerns. 

Much  has  been  said  as  to  the  hardship  of  the  plaintiff's  case. 
I  do  not  say,  that  his  case  is  without  hardship ;   but  the  hard- 
ship is  by  no  means  on  one  side  only.    As  to  the  interest 
accruing,  or  to  accrue,  I  do  not  think  that  he  is  without   a 
remedy ;  and  with  respect  to  the  by-gone  interest  (I  do  not  say 
whether  or  not  he  is  there  without  a  remedy),  even  if  he  should 
be  without  redress,  the  hardship  is  not  greater  than  that   of 
which  other  persons  would  have  to  complain,  if  the  relief  he 
seeks  were  granted.      Suppose  I  were  to  appoint  a  receiver,  and 
were  to  decide,  that  all  the  arrears  of  interest  for  the  last  twenty- 
five  years  were  to  be  paid  out  of  the  future  rates;    by  whom 
would  that  burden  be  borne  ?    By  the  present  occupiers.    By 
whom  ought  it  to  have  been  defrayed  ?    By  the  by-gone  occu- 
piers.   Would  it  not  be  a  case  of  extreme  hardship,  if,  by  the 
laches  of  the  plaintiff,  there  were  thrown  on  the  present  occupiers 
of  houses  in  the  parish  the  whole  of  a  burden  which  ought  to 
have  been  borne  by  those  who  were  inhabitants  in  past  years  ? 
If  an  overseer  happens  to  disburse  considerable  sums  for  the 
relief  of  the  poor  beyond  the  actual  amount  of  the  assessments 
of  the  year,  it  might  be  deemed  very  reasonable  that  he  should 
[  •lOT  ]      be  indemnified  out  of  the  *rates  of  the  following  year.    Courts  of 
law,  however,  have  held  otherwise,  and  upon  a  very  sound  prin- 
ciple.    They  have  said,  that  the  burden  of  the  year  must  be 
borne  by  those  who,  during  that  year,  answer  the  description  of 
occupiers;    and,  therefore,  that  an  officer,  who  disburses  for 
parochial  purposes  more  than  the  amount  of  the  parochial 
assessments,  shall  not  be  reimbursed  out  of  the  assessments  of 
a  succeeding  year.    That  principle  of  law  is  applicable  to  the 
present  case. 

For  this  reason  I  am  of  opinion  that  this  bill  must  be  dis- 
missed ;  but,  taking  all  the  circumstances  of  the  case  into  con- 
sideration, I  do  not  think  it  ought  to  be  dismissed  with  costs. 

Bill  dismissedf  without  costs. 
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WILLAN  V.  LANCASTER  i826. 

UTav.  14. 
(3  RuflBoU,  108—113.)  

A  iriU  began  as  foUows  :—'*  In  the  first  place,  I  will  that  aU  my  debts  c'^pl^ Tr 
and  funeral  charges  be  paid  and  discharged  by  my  executors  hereinafter        r  iaq  -i     * 
named.    Then  I  give  and  bequeath  unto  my  eldest  son,  Bichard  Willan,        *-        -' 
my  estate  at  Shap,  on  condition  that  he  make  up  the  deficiency  in  the 
payment  of  the  two  legacies  which  I  have  left  to  my  younger  son  and 
daughter:"  Held,  that  the  testator's  debts  were  not  charged  on  the 
estate  at  Shap. 

#  #  #  #  » 

Edward  Willan  made  his  will  in  April,  1820,  executed  and  [HO] 
attested  according  to  the  Statute  of  Frauds,  which  contained, 
among  others,  the  following  clauses  : — "  In  the  first  place,  I  will 
that  all  my  debts  and  funeral  charges  be  paid  and  discharged  by 
my  executors  hereinafter  named.  Then  I  give  and  bequeath 
unto  my  eldest  son,  Bobert  Willan,  my  estate  at  Shap,  on 
condition  that  he  make  up  the  deficiency  in  the  payment  of  the 
two  legacies  which  I  have  left  to  my  younger  son  and  daughter. 
I  will  that  Askew  House  and  land,  and  the  ^cottages,  be  sold ;  L  ^m  ] 
and  aU  my  stock  to  be  sold ;  that  allotment  also  to  be  sold  situate 
above  the  toll-bar.  The  cottage-house  at  Tebay  to  be  sold,  and 
also  two  fields  upon  Orton  Low  Moor,  now  in  the  occupation  of 
Edward  Sisson.  Also  my  estate  called  Wood  End,  near  Tebay, 
is  to  be  sold,  if  my  debts  and  expenses  cannot  be  defrayed  and 
discharged  without  it.  Then  I  give  and  bequeath  unto  my 
youngest  son,  Thomas  Willan,  the  sum  of  750Z.,  to  be  paid  to 
him  when  he  arrives  at  the  age  of  twenty-one  years.  I  also  give 
and  bequeath  unto  my  only  daughter,  Elizabeth  Willan,  my 
estate  at  Sleddale,  called  New  Ing,  with  turbary,  and  in  addition 
to  this  estate,  the  sum  of  200Z.  in  money,  to  be  paid  to  her  when 

she  arrives  at  the  age  of  twenty-one  years,"  &o. 

#  »  »  »  ♦ 

[One]  question  was,  whether  the  will  created  a  charge  on  the       [  113  ] 
lands  in  Shap  for  the  payment  of  the  testator's  debts  ? 

In  support  of  the  proposition  that  the  lands  were  so  charged, 
reliance  was  placed  chiefly  on  the  phrases,  ''  In  the  first  place — 
and  then  I  give,'*  &c.    This  form  of  phraseology  shewed,  it  was 

t  Barker  T«  Barker  (1870)  L.  B.  10  Eq.  438 ;   39  L.  J.  Ch.  825. 
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WiLLAK      alleged,  that  the  first  object  of  the  testator  was  to  have  his 
liAnrcASTEB.   debts  paid,  and  that  it  was  only  after  his  debts  were  paid, 
and  not  sooner,  that  he  meant  his  eldest  son  to  have   the 
estate  at  Shap. 

The  Masteb  of  the  Bolls  was  of  opinion,  that  the  estate  at 
Shap  was  not  charged  with  the  payment  of  the  testator's  debts. 

Mr,  Sugden  and  Mr.  Simons  were  for  the  plaintiflfe,  the 
younger  son  and  daughter  of  the  testator. 

Mr.  Wray,  for  the  heir  at  law. 


1826. 

Xor,  17,  20. 

I}ee,  17. 

RfllU  Court. 
Copley,  M.R. 

[114] 


KOBINSON  V.  PAGE. 

(3  BufiseU,  114—123.) 

Upon  a  bill,  pra3ring  the  performance  of  an  agreement  duly  signed* 
but  offering  to  the  defendant  the  benefit  of  certain  variations  contained 
in  an  unsigned  memorandum  of  a  subsequent  date,  the  Court  will  decree 
a  specific  performance  of  the  agreement  with  those  yariations,  if  the 
defendant  elects  to  take  advantage  of  them ;  and  if  the  defendant  does 
not  so  elect,  it  will  decree  a  specific  performance  of  the  original  agree- 
ment. 

Treaty  and  negotiations  for  a  variation  of  the  terms  of  a  contract  will 
not  amount  to  a  waiver,  unless  the  circumstances  shew,  that  it  was  the 
intention  of  the  parties  that  there  should  be  an  absolute  abandonment 
and  dissolution  of  the  contract. 

In  February,  1824,  Bobinson,  a  banker  at  Nottingham, 
contracted  verbally  to  purchase  Stanton  Farm  from  Page  at  the 
price  of  9,5002. ;  and,  on  the  25th  of  February,  Page  and  his  son 
received  the  amount  of  a  cheque  for  800Z.,  drawn  by  them  on  the 
banking-house,  in  which  Bobinson  was  a  partner,  and  expressed 
to  be  on  account  of  the  purchase-money  of  the  farm.  On  the 
5th  of  March,  Bobinson  and  Page  signed  a  written  agreement, 
which  was  in  the  following  words :  "  I  hereby  agree  to  sell  to 
Mr.  Bobinson  the  whole  of  my  farming  lands,  containing  together 
about  200  acres,  situate  in  the  parish  of  Stanton,  together  with 
the  house,  bams,  and  farming  premises  adjoining,  as  well  as  all 
the  timber  and  other  trees  growing  or  being  uponiihe  said  farm. 
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for  the  sum  of  9,500Z. ;  and  in  case,  at  any  future  time,  a  further     Bobinson 
demand  should  be  made  and  established  for  any  tithe  upon  any        paob. 
of  the  said  lands,  I  agree  to  pay  one  half  of  the  value  to  the 
rector,  Mr.  Bobinson  paying  the  other  half;  Mr.  Eobinson  to 
have  possession  and  commence  as  landlord  at  Lady-day  next 
ensuing;  the  annual  rent  of  the  farm  to  be  8402. " 

On  a  subsequent  day,  according  to  the  allegations  in  the  bill, 
a  formal  arrangement  was  entered  into,  by  which  some  variations 
were  made  in  the  contract ;  and  Bobinson,  being  then  at  Page's 
house,  wrote  and  delivered  to  the  latter  the  following  memo- 
randum of  those  variations  :  "  The  purchase-money  of  Mr.  Page's 
farm  to  be  9,200Z. ;  Mr.  Bobinson  to  lend  on  bond  300Z.  *at  [  'ne  ] 
4  per  cent,  interest ;  the  annual  rent  of  the  farm  to  be  822Z. ; 
Mr.  Bobinson  to  take  all  the  tithes  upon  himself.  March  12th, 
1824."  It  appeared  that  this  memorandum,  though  it  bore  date 
on  the  12th  of  March,  was  made  on  the  18th  of  March. 

Page  having  refused  to  make  out  a  title  and  to  convey  the 
estate,  Bobinson  filed  his  bill,  stating  that  he  was  willing  that 
the  memorandum  of  the  12th  of  March  should  or  should  not  be 
acted  upon  in  the  performance  of  the  contract  as  the  defendant 
might  elect,  and  praying  that  he  might  be  compelled  to  perform 
the  agreement  of  the  6th  of  March,  either  upon  the  terms 
contained  in  it  alone,  or  on  the  terms  contained  in  it  and 
the  subsequent  memorandum. 

The  answer  insisted,  that  the  plaintiff  had  abandoned  the 
contract  of  the  5th  of  March  ;  that  the  memorandum  of  the  18th 
of  March  proceeded  upon  an  entirely  new  treaty  ;  and  that  the 
memorandum  also  had  been  abandoned.- 

The  circumstances  of  the  alleged  abandonment  were  stated  in 
the  evidence  of  the  defendant's  son,  who  had  been  present  at  the 
interviews  of  the  parties. 
[This  evidence  is  sufficiently  stated  in  the  judgment,  post^  80.] 

Mr.  Shadwell  and  Mr.  Knight,  for  the  plaintiff :  +  [  117  ] 

*    *    Ramsbottom  v.    Gosdenl    shews,   that   the  Court  will 

t  The  cause  was  first  argued  be-      pronounced, 
lore  Lord  Gifford ;   but,  at  the  time  t  12  E.  E.  207  (1  V.  &  B.  165). 

of  his  death,  judgment  had  not  been 
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Robinson     decree  performance  of  a  written  *agreement  with  variations 
Paob.        subsequently  introduced  into  it.    *    *    * 
[  'ns  ] 

Mr.  Sugden  and  Mr.  PhiUimore^  contra  : 

[The  plaintiff  prays  the  Court  to  carry  into  execution  an 
agreement]  of  which  some  material  terms  are  contained  in  an 
instrument  signed  according  to  the  Statute  of  Frauds,  and  other 
material  terms  are  not  contained  in  an  instrument  so  signed*     In 
such  a  case,  a  court  of  equity  does  not  interfere :  ITie  Marquis 
of  Townshend  v.  Stangroom,j:  Honer  v.  Read.l     Bamsbottom  v. 
Oosden  was  a  case  not  of  subsequent  variation,    but  of   an 
agreement,  which,  by  the  mistake  of  the  solicitor  who  prepared 
it,  varied,  at  the  time  of  signing  it,  from  the  intention  of  the 
parties.    *    *    The  defendant  did  not  resist,  as  is  done  here, 
the  performance  of  the  contract,  either  with  or  without  variation; 
and  the  decree  must  have  proceeded  on  his  submission.  *     *     * 

Deciu      The  Masteb  of  the  Bolls: 

[  119  ]  The  plaintiff  by  his  bill  prayed  a  specific  performance  of  the 

agreement  entered  into  on  the  5th  of  March;  offering  at  the 
same  time  to  have  the  agreement  executed,  in  case  the  defendant 
should  so  wish,  with  the  variations  introduced  by  the  memo- 
randum of  the  18th  of  March. 

On  the  part  of  the  defendant  it  was  contended,  that  the 
agreement  of  the  5th  of  March  was  altogether  abandoned  ;  and 
it  was  said,  and  authorities  were  cited  to  shew,  that  parol 
waiver  and  abandonment  might  be  set  up  as  a  defence  to  a  bill 
for  specific  performance.  Unquestionably,  waiver,  even  by  parole, 
would  be  a  sufficient  answer  to  the  plaintiff's  claim.  But  it  has 
been  laid  down  in  all  the  cases,  that  such  a  defence  must  be 
established  with  the  greatest  clearness  and  precision;  and  the 
circumstances  of  waiver  and  abandonment  must  amount  to  a 
total  dissolution  of  the  contract,  placing  the  parties  in  the  same 
situation  in  which  they  stood  before  the  agreement  was  entered 
into.  In  Price  v.  Dyer,  Sir  William  Grant,  speaking  of  the 
waiver  of  a  certain  agreement,  says,§  "  The  waiver  spoken  of  in 

t  5  B.  E.  312  (6  Ves.  328).  §  U  E.  B.  102  (17  Vee.  356,  364). 

}  9  Mod.  86. 
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•this  case  is   an  entire  abandonment  and  dissolution  of  the     RoBDjaoN 
contract,  restoring  the  parties  to  their  former  situation."     The        paos. 
question,    therefore,    in    this    cause,    is,    whether,   under  the      [*120] 
circumstances  which  are  here  brought  before  me,  I  am  satisfied 
that  there  was  an  absolute  dissolution  and  abandonment  of 
the  contract  of  the  5th  of  March. 

It  was  contended  on  the  part  of  the  defendant,  that  what 

occurred  on  the  18th  of  March  amounted  to  such  a  dissolution 

and  abandonment ;  and,  for  the  purpose  of  establishing  that  fact, 

reference  was  made  to  the  memorandum  of  that  date,  and  to  the 

evidence  of  the  son.    According  to  the  evidence,  it  was  observed 

by  the  defendant,  in  the  course  of  the  conversation  between  him 

and  the  plaintiff,  that,  as  the  plaintiff  had  refused  the  farm  on 

account  of  the  tithes,  he,  Page,  was  desirous  of  taking  up  money 

on  mortg^e ;  that  the  plaintiff  replied,  that  he  was  quite  willing 

that  the  defendant  should  do  so,  but  stated  his  belief,  that  not 

more  than  7,500Z.  could  be  raised  on  it  in  that  manner  ;  that  the 

defendant,  as  that  sum  would  not  be  sufficient  to  relieve  his 

necessities,  entered  into  a  further  treaty  for  the  sale  of  the  estate 

to  the  plaintiff;'  and  that  the  terms  were  settled  between  them, 

and  were  reduced  into  writing  in  the  memorandum.    Now  that 

memorandum  refers  in  all  its  parts  to  particular  stipulations  in 

the  original  agreement.    By  the  original  agreement,  in  case  the 

rector  established  a  claim  to  tithes,  one  half  of  the  burden  was 

to  be  borne  by  the  vendor ;  by  the  second,  the  price  was  reduced 

from  9,5001.  to  9,200Z.,  and  the  purchaser  was  to  take  the  risk  of 

the  rector's  claim  upon  himself.    The  vendor  was  to  remain  in 

the  occupation  of  the  farm,  but  the  rent  was  to  be  reduced  from 

9302.  a  year,  as  fixed  by  the  first  contract,  to  822Z. ;  and  to  make 

up  the  sum  of  9,500Z.,  which  was  the  price  originally  specified, 

*it  was  stipulated  that  Bobinson  should  lend  Page  800Z.  on  his       [  ^121  ] 

bond.    Now,  in  the  whole  of  this  transaction,  it  does  not  appear 

to  me,  that,  when  the  treaty  was  entered  into  for  this  variation, 

there  was  any  intention  in  the  mind  of  the  parties  to  abandon 

the  original  contract.    It  is  laid  down  in  the  authority  I  have 

referred  to,  that,  where  parties  have  entered  into  a  binding 

agreement  in  writing,  and  variations  are  afterwards  introduced 

by  parol,  or  by  an  instrument  not  signed  according  to  the  Statute 
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BoBiNBON     of  Fraads,   these  variations  are  not  sufficient  to  prevent   the 

Pagb.       execution  of  the  agreement,  and  are  no  answer  to  a  bill    for 

specific  performance.     Therefore,  even  on  the  case  stated  bj  the 

defendant  as  to  this  part  of  the  transaction,  the  plaintiff  would 

be  entitled  to  the  relief  he  prays. 

It  is  said,  that,  after  the  18th  of  March,  the  parties  met  and 
had  communications,  in  which  the  contract  was  treated  as  aban- 
doned ;  and  the  same  person,  the  son  of  the  defendant,  is  the 
material  witness  as  to  what  passed  on  these  occasions.     He 
states,  that,  on  the  24th  of  March,  the  plaintiff  and  the  defendant 
again  met  at  the  banking-house ;  when  the  defendant  said  to  the 
plaintiff,  ''  As  you  went  from  the  first  terms,  I  am  desirous  of 
drawing  back  from  the  second :  "  the  plaintiff  answered,  "  Very 
well;  what  do  you  want  more?"    Page  stated,  he  wanted  a 
higher  price ;   and  Robinson  said,  "  I  shall  not  give  any  more 
money ;  I  shall  give  it  up."    Was  that  assented  to  on  the  part  of 
the  defendant?    Did  he  instantly  say,  "Well,  there  is  an  end 
and  dissolution  of  the  agreement :  let  it  be  given  up  instantly  ?  " 
On  the  contrary,  nothing  took  place,  except  an  appointment  to 
meet  at  a  future  time,  in  order  to  consider  the  subject.    On  that 
subsequent  day  they  did  meet.    Page  proposed,  that  he  should 
have  10,2002.  for  the  farm :  Bobinson  offered  9,500Z.,  and  to  take 
[  •122  ]      tjj^  ♦risk  of  the  claim  of  tithes  on  himself  ;  Page  altered  his  pro- 
posal to  10,000Z. :  Robinson's  answer  was,  "  that  he  would  not 
give  more  than  9,500Z.,  and  that  Page  might  sell  the  farm  to 
whom  he  pleased."    Did  Page  ever  take  advantage  of  Bobinson's 
offer  ?    In  order  to  constitute  an  abandonment  of  a  contract,  the 
act  ihust  be  mutual.    Here,  instead  of  assenting  to  the  abandon- 
ment. Page  replied,  that  he  wished  the  plaintiff  to  have  the  farm, 
and  requested  that  he  would  call  at  his  house  on  the  Tuesday 
or  Wednesday  following.    Bobinson  did  call  on  that  day;  and, 
according  to  the  evidence  of  the  son,  informed  the  wife  of  the 
defendant  that  he  had  offered   SOOl.  more  for  the  farm:  the 
defendant  stated  that  he  would  have  the  farm  surveyed,  and  that 
he  and  the  surveyor  would  call  on  the  plaintiff  in  Nottingham  ; 
and  the  plaintiff  went  away,  observing, ''  Then  nothing  more  can 
be  said  at  this  time."     Such  is  the  substance  of  the  evidence  of 
the  son ;  and,  giving  full  effect  to  every  word  of  that  evidence,  I 
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do  not  see  sufficient  to  satisfy  me,  that  the  parties  intended  to  Robinson 
abandon  the  agreement.  There  was  a  desire  en  the  one  side  paoe. 
to  get  a  higher  price ;  there  was  a  disposition  on  the  part  of 
Robinson  to  give  something  more,  though  not  so  much  as  was 
demanded ;  but  I  do  not  find,  that  the  original  agreement  entered 
into  between  the  parties,  or  the  variations  subsequently  made  in 
it  were  abandoned  by  any  thing  that  took  place. 

It  is  material  on  this  occasion  to  consider,  who  the  person  is, 
on  whom  lies  the  whole  weight  of  the  case,  as  stated  by  the 
defendant.     He  is  the  heir-at-law  of  a  very  old  man,  and  might 
have  some  view  to  the  inheritance  of  this  property.      The  story 
he  tells  is  in  an  extreme  degree  improbable.    What  reason  is 
there  to  suppose,  that  the  plaintiff,  who  had  no  reason  to  be  dis- 
satisfied with  his  bargain,  would  consent  to  abandon  the  agree- 
ment; and,  at  the  very  same  moment,  enter  *into  a  new  treaty  for       [  *128  ] 
the  purchase  of  the  same  property  at  an  advanced  price?   There  is 
another  circumstance  not  immaterial.    As  the  conversation  of 
the  24th  of  March  took  place  at  the  house  of  the  plaintiff,  where 
the  original  agreement  was  entered  into,  and  where,  in  all  pro- 
bability, it  remained,  it  seems  a  little  singular  that  the  agreement 
was  not  cancelled,  if  they  meant  it  should  be  abandoned,  and 
that  it  should  have  remained  uncancelled  in  the  possession  of 
the  plaintiff,  while  the  memorandum,  containing  the  variations, 
remained  in  the  hands  of  the  defendant.      Had  the  meeting 
occorred  at  a  place  distant  from  the  spot  where  the  agreement 
was  deposited,  that  might  have  afforded  an  explanation  of  the 
eircomstance.     But,  as  the  case  stands,   there  is  nothing  to 
weaken  the  force  of  the  observation,  except  only  in  this  respect, 
that  the  parties  seem  to  have  had  much  confidence  in  each  other, 
and  did  not  even  think  it  necessary  to  keep  copies  of  the  instru- 
ments which  remained  in  their  possession  respectively. 

My  opinion  is,  that  the  right  of  the  plaintiff  to  compel  a  specific 
performance  is  not  affected  by  any  thing  that  has  taken  place ; 
and,  as  he  has  offered  that  the  performance  should  be  with  the 
variations  introduced  by  the  memorandum  of  the  18th  of  March, 
the  decree  must  be  in  that  form,  if  the  defendant  thinks  proper  to 
accept  the  offer.  If  the  defendant  does  not  accept  it,  the  decree  must 
be  for  a  specific  performance  of  the  agreement  of  the  5th  of  March. 
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Mr.  Sugd^Uf  for  the  defendant,  declined  to  make  any  election : 
and  the  decree  was  for  the  specific  performance  of  the  agreement 
of  the  5th  of  March. 

The  suit  was  terminated  by  an  amicable  arrangement ;    and 
the  decree  does  not  seem  to  have  been  drawn  up. 


1826. 
ATw.  29. 

1827. 
Oct  SO. 

Lord 

Ltndhubst, 

L.C. 

[124] 


POPE  V.  WHITCOMBE. 

(3  Bussell,  124-.127.) 

A  testatrix  gave  the  interest  of  the  residue  to  her  brother  during  his 
life,  and,  after  his  death,  she  gave  the  residue  to  her  executors,  in  trust 
for  four  persons  by  name,  and  the  survivors  and  survivor  of  them»  to  be 
paid  to  them  respectively  when  they  should  attain  twenty-  one,  with  interest 
in  the  mean  time ;  of  these  four  persons,  two  died  during  the  life  of  the 
brother :  Held,  that  they  did  not  take  vested  interests  in  any  part  of  the 
residue,  but  that  the  whole  of  it  belonged  to  the  two  survivors. 

During  the  lifetime  of  the  testatrix's  brother,  one  of  the  two  survivors 
assigned  all  her  furniture,  plate,  &c.  and  all  other  the  estate  and  effects, 
of  or  to  which  she  was  then  possessed  or  entitled,  to  trustees,  upon  trust 
for  her  creditors :  this  assignment  did  not  pass  her  contingent  interest 
in  the  testatrix's  residuary  estate. 

Mart  Childb  by  her  will  gave  certain  legacies ;  and  then,  "  as 
concerning  the  rest  and  residue  of  her  estate  and  effects,  money, 
securities  for  money,  stock  in  trade,  and  debts  to  her  owing 
independent  of  her  husband,  and  which  had  come  to  her,  or  she 
had  acquired  since  his  death,  she  did  give  and  bequeath  the 
interest,  dividends,  and  produce  thereof,  as  they  should  arise, 
accrue,  due,  and  become  payable,  unto  her  brother  William 
Pope,  during  his  natural  life,  directing  her  executors  to  put  and 
place  out,  or  vest  such  residue  in  any  manner  they  should  think 
proper  in  the  mean  time,  and  until  his  death;  and  from  and 
after  his  decease,  she  did  give  and  bequeath  such  residue  unto 
her  said  executors  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  in  trust  for  William,  son  of 
her  brother  William  Pope,  and  Arthur,  Sarah,  and  Elizabeth 
Groombridge,  children  of  the  then  lately  deceased  Arthur 
Groombridge,  and  the  survivors  and  survivor  of  them,  share  and 
share  aUke,  to  be  paid  or  assigned  to  them  respectively  as  they 
should  attain  the  age  of  twenty-one  years,  with  interest  in  the 
mean  time,  and  until  they  should  be  entitled  unto  and  receive 
their  shares  respectively  of  the  said  trust  premises." 
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William  Pope,  the  father,  died  in  the  month  of  January,  1826 :        Pope 

V. 

William  Pope,  the  son,  and  Elizabeth  Groombridge,  died  in  the  whitcohbe. 
lifetime  of  William  Pope  the  father :  and  *Arthur  Groombridge       [  •125  ] 
and  Sarah  Groombridge,  on  the  death  of  William  Pope  the 
father,  claimed  to  be  entitled  in  equal  shares  to  the  residue  so 
bequeathed  by  the  will  of  Mary  Ghilde. 

In  the  year  1816,  Sarah  Groombridge,  by  deed,  reciting  that 
she  had  proposed  to  assign  all  her  estate  and  effects  to  Joseph 
Lowe  and  Samuel  Goujon,  in  trust  for  themselves  and  her  other 
creditors,  did,  in  pursuance  thereof,  bargain,  sell,  assign,  and 
transfer  unto  Lowe  and  Goujon,  and  their  executors,  adminis- 
trators, and  assigns,  ''  all  and  singular  the  household  furniture, 
plate,  linen,  and  china,  stock  in  trade,  goods  and  merchandize, 
debts,  sums  of  money,  bills,  notes,  and  securities  for  money,  and 
all  other  the  estate  and  effects  whatsoever  and  wheresoever,  of 
or  to  which  she,  Sarah  Groombridge,  was  then  possessed  of  or 
entitled,"  to  hold  the  same  unto  Lowe  and  Goujon,  their 
executors,  administrators,  and  assigns,  upon  the  trusts  therein 
mentioned,  for  the  benefit  of  her  creditors. 

Petitions  were  presented  in  this  cause,  which  raised  two 
questions : 

First,  whether  the  personal  representatives  of  William  Pope 
the  son  and  Elizabeth  Groombridge  were  entitled  to  a  share  of 
the  residue ;  or  whether  the  whole  of  the  residue  vested,  upon 
the  death  of  Pope  the  father,  in  Arthur  Groombridge  and  Sarah 
Groombridge  ? 

Secondly,  whether  the  deed  executed  by  Sarah,  in  1816,  passed 
her  interest  in  the  residue  ? 

Mr.  Koe,  for  some  of  the  parties  : 

If  a  fund  is  given  to  two  or  more  persons,  and  to  the  survivors 
or  survivor  of  them,  the  survivorship  is  to  be  referred  to  the 
period  when  the  division  is  to  take  place  ;  *and,  when  a  previous  L  *126  j 
life-estate  is  given,  the  period  of  the  division  is  the  death  of  the 
tenant  for  life :  Cripps  v.  Woolcott,^  Daniell  v.  Daniell.l  There- 
fore, of  the  four  persons  to  whom  the  residue  is  finally  given,  the 
two,  who  survived  the  tenant  for  life,  are  alone  entitled. 

i  20  E.  B.  268  (4  Madd.  11).  J  5  E.  B.  308  (6  Ves.  297). 

B.B.— VOL.  XXVn.  D 


84  1826.    CH,    8  RUSS.  126—127.  [B.a. 

Pope  Mr.  Wray,  contra  : 

Whitcombb.  *  *  The  words  of  Burvivorship  relate  to  the  death  of  the 
testatrix.  The  bequest  is,  in  substance,  a  gift  to  one  for  life,  with 
remainders  over.  These  remainders  are  prirndfade  vested  ;  and 
the  words  of  survivorship,  which  must  be  admitted  to  be  ambi- 
guous, will  not  prevent  interests  from  vesting,  which,  but  for 
them,  would  be  clearly  vested. 

Mr.  Mooref  for  others  of  the  parties. 

On  the  question,  as  to  whether  the  share  of  Sarah  passed  by 
the  assignment  of  1816,  it  was  argued,  on  the  one  hand,  that  it 
was  intended  to  convey  only  the  property  of  which  she  had  the 
control ;  and  that  this  intention  was  manifested,  both  by  the 
enumeration  of  particulars  which  preceded  the  general  words, 
"all  other  the  estate  and  effects,"  and  by  the  qualifying  clause, 
which  followed  them,  viz.  ''of  or  to  which  she  was  then  possessed 
or  entitled." 

On  the  other  hand,  it  was  said,  that  the  words,  "  all  the  estate 
[  ♦127  ]  to  which  she  was  then  entitled,"  passed  every  ♦interest,  whether 
contingent  or  vested,  defeasable  or  indefeasable,  which  was  then 
in  her. 

1827.        The  Lord  Chancellob: 

Oct.  30. 

—  By  the  terms  of  this  will,  the  interest  of  the  residue  was  given 

by  the  testatrix  to  her  brother  William  Pope,  and  the  executors 
were  authorised  to  place  out  the  fund,  as  they  should  think 
proper,  during  his  life ;  and,  from  and  after  the  death  of  William 
Pope,  the  residue  itself  was  given  to  the  executors  in  trust  for 
the  persons  therein  named,  and  the  survivors  and  survivor  of 
them,  share  and  share  alike,  to  be  paid  or  assigned  to  them 
respectively  as  they  should  attain  the  age  of  twenty-one  years, 
with  interest  in  the  mean  time,  until  they  should  be  entitled  unto 
and  should  receive  their  shares  respectively.  By  this  will,  the 
testatrix  bequeathed  only  the  interest  of  the  fund  during  the  life 
of  William  Pope  ;  the  principal  was  not  given  until  after  his 
death.  That  also  was  the  period  assigned  by  the  testatrix  for 
the  distribution  of  their  proportions  of  the  fund,  among  such  of 
the  legatees  as  were  then  of  the  age  of  twenty-one,  and  from 


TOIfcXITn.] 


1827.    CH.    8  RUSS.  127. 


35 


which  the  division  of  tihe  interest  was  to  be  made  with  reference        pope 
to  those  who  had  not  attained  that  age.    I  think,  therefore,  that  whitcombe. 
those  only  of  the  legatees,  who  were  living  at  the  death  of 
William  Pope,  are  entitled  to  share  this  property ;  and  that  such 
was  the  intention  of  the  testatrix.      Those  persons  are  Arthur 
and  Sarah  Groombridge. 

With  respect  to  the  petitioners,  Lowe  and  Goujon,  who  claim 
the  share  of  Sarah  Groombridge  under  the  assignment  contained 
in  the  trust-deed  of  1816,  I  think  their  claim  cannot  be  sus- 
tained. I  think  her  share  did  not  pass  either  under  the  par- 
ticular or  the  general  words  contained  in  that  instrument.  The 
petitioners,  Arthur  and  Sarah  Groombridge,  must  therefore  take 
the  property  in  question  in  moieties. 


GILLESPIE  V.  AXEXANDEKt 

(3  Russell,  130—139.) 

In  a  suit  for  the  administration  of  a  testator's  assets,  after  the  decree 
on  further  directions  had  sanctioned  payments  made  by  the  executor  in 
discharge  of  legacies,  and  had  directed  the  fund  in  Court  to  be  appor- 
tioned among  the  other  legatees,  a  creditor  obtained  permission  to  prove 
his  debt ;  the  Master  subsequently  reported  a  debt  to  be  due  to  him ;  but, 
in  the  mean  time,  the  fund  had  been  apportioned,  and  part  of  it  had  been 
paid  over,  while  the  remainder  had  been  carried  to  the  account  of  par- 
ticular legatees :  Held,  that  the  creditor  was  entitled  to  receive  out  of 
the  funds  of  the  legatees  so  remaining  in  Court,  not  the  whole  of  the 
debt,  but  only  a  part  of  it,  bearing  the  same  proportion  to  the  whole,  as 
the  legacies  given  to  those  legatees  bore  to  the  whole  amount  of  the 
legacies  given  by  the  will. 

In  this  suit,  which  was  instituted  for  the  administration  of 

General  Gillespie's  estate,  the  original  decree,  made  on  the  15th 

of  November,    1820,   directed,   among  other  things,  the  usual 

accounts  of  his  assets,  and  of  his  debts  and  legacies.    On  the 

23rd  of  March,  1823,  the  Master  made  his  report ;  in  which  he 

certified,  that  several  creditors  had  come  in  before  him  and 

proved  their  debts,  amounting  in  the  whole  to  269Z.   19«.   2rf. 

By  an  order,  made  on  the  15th  of  April,  1823,  directions  were 

given  for  paying  the    debts    reported    due;    and    they    were 

t  B/t  Mdtalfe  (1879)  13  Ch.  Div.      ministered  by  the  Court :   Daviea  v. 
236;  49  L.  J.   Ch.  192.      The  rule      Nicolson  (1858)  2  De  G.  &  J.  693; 
applied  in  this  case  is  not  applicable      27  L.  J.  Ch.  719. 
▼here  the  estate  has  not  been  ad- 

D  2 
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Gillespie  accordingly  paid.  The  decree  on  further  directions,  made  on  the 
Alexander.  12th  of  January,  1825,  after  ascertaining  the  rights  of  the  parties, 
providing  for  the  payment  of  the  costs,  and  reciting  that  the 
creditors  of  the  testator  had  been  paid  their  respective  debts  set 
forth  in  the  schedule  to  the  Master's  report,  ordered,  that  the 
residue  of  the  fund  in  Court,  and  also  the  bank  annuities  which 
should  be  purchased  in  pursuance  of  the  directions  therein 
[  *i3i  ]  contained,  should  be  apportioned  ^among  the  legatees  and  the 
annuitants,  except  such  of  them  whose  legacies  might  appear  to 
have  been  paid;  and  such  apportionments,  when  appropriated 
in  the  manner  therein  directed,  were  to  be  considered  as  in 
discharge  of  the  several  legacies,  so  far  as  the  value  of  such 
apportionments  should  extend.  There  was  also  a  direction,  that 
the  executors  should  be  allowed  the  sums  which  they  had  paid 
in  discharge  of  legacies. 

In  November,  1825,  Alexander  Lean,  claiming  to  be  a  creditor 
of  General  Gillespie,  petitioned  to  be  at  liberty  to  go  in  and 
prove  his  debt ;  and  that  so  much  of  a  sum  of  14,1772.  16«.  9d. 
Three  per  cent.  Bank  Annuities  then  standing  in  the  name  of 
the  Accountant-General,  to  the  credit  of  the  cause,  as  might 
be  sufficient  to  raise  the  sum  which  should  be  reported  due  to 
him,  might  be  sold  for  payment  of  his  demand.  On  the  29th 
of  November,  1825,  an  order  was  made,  that  he  should  be 
at  liberty  to  go  in  and  prove  such  debt,  he  paying  the  costs  of 
the  petition  and  of  the  proceedings  before  the  Master.  On  the 
26th  of  July,  1826,  the  Master  reported  that  1,686{.  U.  5d.  was 
due  to  the  petitioner  from  the  estate  of  General  Gillespie. 

In  the  mean  time,  about  December,  1825,  the  fund  in  Court 
had  been  apportioned  by  the  Master  among  the  annuitant  and  the 
unsatisfied  legatees ;  and  part  of  it  was  paid  out  in  discharge  of 
some  of  the  legacies.  A  few  of  the  legacies  had  been  paid  long 
before  ;f  and  those  payments,  though  not  made  under  the 
authority  of  the  Court,  had  been  directed  to  be  allowed  to 
the  executor  by  the  decree  of  January,  1825. 
[  132  ]  Lean  then  presented  a  petition  stating  that,  pending  his 

proceedings  in  the  Master's  office,  the  parties  had  proceeded  to 

t  This  fact  did  not  appear  on  the  the  Bolls ;  but  it  was  stated  in  the 
petition  presented  to  the  Master  of     petition  of  appeal. 
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make  the  apportionment  under  the  decree  on  further  directions  ;     Gillespie 
and  that  there  were  standing  to  the  credit  of  this  cause  the   alexandbb. 
following  sums  of  Three  per  cent.  Consolidated  Bank  Annuities : — 

To  the  plaintiff,  the  annuitant's  account     -        -  ^£5,045  18    4 

To  Selina  Gillespie's  account     -        -        .        -  4,868  10    8 
To  the  account    of    the  two  children  by  the 

Malay  girls   -.----.  426  12  10 

Four  and  Leary's  account          .        -        .        .  90    8    6 


Total  .         -        -  i;i0,426    6     4 


The  prayer  was,  that  the  report  might  be  confirmed ;  that  the 
Master  might  be  ordered  to  apportion  to  Lean  as  much  of  the 
several  sums,  standing  in  the  name  of  the  Accountant-General 
to  these  several  accounts,  as  should  be  sufficient  to  satisfy  his 
debt  of  1,6362.  1^.  5d. ;  and  that  the  Accountant-General  might 
be  directed  to  sell  so  much  of  the  Bank  Annuities  so  apportioned, 
as  would  be  sufficient  to  pay  the  demand. 

All  these  sums,  except  that  carried  to  the  annuitant's  account, 
had  been  kept  in  Court  by  reason  of  the  infancy  of  the  persons 
entitled  to  them,  or  their  residence  in  a  foreign  country. 

Mr.  Tinnqfy  in  opposition  to  the  petition  : 

The  effect  of  the  application  is,  to  throw  upon  the  annuitant 
and  three  legatees  the  whole  of  a  debt,  which  should  be  borne  by 
all  the  legatees  equally.  The  creditor  has  no  claim  to  indulgence, 
for  he  did  not  come  in  under  the  decree  in  due  time.  The 
apportionment  was  made,  and  legacies  were  paid,  after  he  had 
presented  his  ^petition ;  and,  if  he  meant  to  assert  a  right  to  [  *183  ] 
render  each  and  every  part  of  the  fund  in  Court  liable  to  the 
whole  of  his  demand,  he  ought  to  have  taken  care  that  no  portion 
of  it  was  paid  out  in  the  mean  time.  It  is  only  from  accidental 
drcumstances  that  these  particular  sums  still  remain  in  the  name 
of  the  Accountant-General ;  but,  by  being  carried  to  the  separate 
account  of  the  persons  entitled  to  them,  they  belong  as  com- 
pletely to  those  persons  as  if  they  had  been  actually  paid  to 
them. 
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GiLLBBPiB  Mr.  Pemberton^  contra  : 

r. 

alezandbb.  Every  sum,  which  is  part  of  the  assets,  so  long  as  it  remains, 
in  Court,  must  answer  the  claims  of  the  creditor;  and  if  any 
legatee  is  by  this  means  disappointed,  while  other  legatees  have 
been  fully  satisfied,  he  must  seek  his  remedy  against  them. 
Before  the  apportionment  was  made,  the  creditor's  petition  wa& 
presented ;  and,  as  the  executors  and  legatees  had  thereby  notice 
of  his  claim,  it  was  their  business,  not  his,  to  take  care  that 
nothing  should  be  done  by  any  of  them,  which  might  operate  to 
the  prejudice  of  others  among  them. 

Nor.  29.      The  Master  of  the  Bolls  : 

It  is  said,  it  was  the  duty  of  the  creditor  to  have  applied 
to  the  Court,  in  order  to  prevent  any  of  the  legacies  from  being 
paid,  till  his  demand  was  satisfied ;  but  I  do  not  see  why  the 
onus  of  protecting  the  fund  should  be  thrown  on  him.  He 
is  entitled  to  have  his  debt  paid;  and  it  must  be  apportioned 
among  the  funds  of  the  different  legatees,  whose  legacies  still 
remain  in  Court.  Those  legatees  are  not  without  their  remedy : 
they  can  call  on  the  other  legatees  to  contribute. 

The  order  of  the  Master  of  the  Bolls  confirmed  the  report^ 
[  •L34  ]      and  directed  the  debt  to  be  apportioned  among  *the  four  sums 
of  stock  remaining  in  Court,  and  to  be  paid  by  the  proceeds  of  a 
proportionable  part  of  each  of  the  four  sums. 

]^'  From  this  order  the  infant,  Selina  Gillespie,  appealed. 

The  petition  stated,  that  there  was  still  considerable  outstanding 
personal  estate  of  the  testator,  which  was  in  the  course  of  being 
gotten  in ;  and  it  insisted,  that  Lean  ought  not  to  receive  any 
part  of  his  debt  out  of  the  four  sums  carried  over  to  particular 
accounts,  but  only  out  of  any  outstanding  estate  which  might  be 
gotten  in ;  that,  at  all  events,  it  was  unjust  to  throw  the  whole  of 
the  debt  upon  persons,  whose  funds,  though  definitely  appro- 
priated to  them,  had,  from  accidental  circumstances,  remained  in 
Court ;  and  that  the  funds  so  appropriated,  if  chargeable  at  all, 
ought  to  be  charged  only  with  a  proportion  of  the  debt,  according 
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to  the  ratio  which  those  fands  bore  to  all  the  annuities  and  Gillespie 
legacies  bequeathed  by  the  testator.  The  prayer  was,  that  alexakder. 
the  order  of  the  Masteb  of  the  Bolls  might  be  reversed  ;  that 
Lean  might  not  receive  any  part  of  his  debt  out  of  the  appro- 
priated funds  set  apart  for  Selina  Gillespie;  that,  at  any  rate, 
the  whole  of  the  debt  might  not  be  paid. out  of  the  four  sums 
set  apart  for  Selina  Gillespie,  the  annuitant,  the  two  children  by 
the  Malay  girls,  and  Four  and  Leary,  but  only  such  part  thereof 
as  should  be  just,  regard  being  had  to  the  proportion  which  that 
axmuity,  and  those  three  legacies,  bore  to  the  other  legacies 
bequeathed  by  the  testator;  and  if  any  part  of  the  sum 
apportioned  in  respect  of  Selina  Gillespie's  legacy  should  be  paid 
to  the  creditor,  then  that  provision  might  be  made  for  making 
the  same  good  to  her,  out  of  any  outstanding  or  future  personal 
estate  of  the  testator,  which  might  be  gotten  in. 

Mr.  Hart  and  Mr.  Tinney,  for  the  appellant :  [  135  ] 

*  *  Upon  what  principle  can  [the  creditor]  interfere  with 
the  funds  in  Court?  For  those  funds,  though  nominally  in 
Court,  are,  in  law,  the  property  of  individual  legatees.  The 
Court  holds  them,  not  for  the  purpose  of  administration  (as 
to  them  the  business  of  administration  is  over),  but  as  a  trustee 
for  the  persons  to  whose  accounts  they  are  respectively  carried. 
If  the  plaintiff  had  not  been  an  infant,  her  legaoy  would  have 
been  paid  out  long  since.  Is  her  infancy,  which  induces 
the  Court  to  retain  her  money  under  its  own  protection,  to 
expose  her  to  a  demand  which  could  not  otherwise  be  brought 
against  her? 

At  all  events,  the  laches  of  the  creditor  must  not  be  permitted 
to  injure  individual  legatees.  If  he  had  come  in  before  the 
apportionment,  the  burden  would  have  been  born  by  the  whole 
fund  in  Court,  and  only  a  proportion  of  it  would  have  fallen 
to  the  share  of  these  four  legatees.  He  cannot  now  take 
more  than  that  proportion  of  the  sums  allotted  to  them. 

Mr.  Heald  and  Mr.  Pemberton,  contra :  [  136  ] 

[The  creditor]  is  entitled  to  fix  upon  assets  of  the  testator, 
wherever  he  can  find  them;  and  if  he  takes  more  from  one 
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Gillespie     legatee  than  from  others,  the  question  of  their  mutual  equities 
ALEXAJ7DER.  ^^  ouB  about  which  he  needs  not  to  trouble  himself. 

The  Lobd  Chancellor: 

Although  the  language  of  the  decree,  where  an  account  of 
debts  is  directed,  is,,  that  those,  who  do  not  come  in,  shall 
be  excluded  from  the  benefit  of  that  decree ;  yet  the  course  is,  to 
permit  a  creditor,  he  paying  the  costs  of  the  proceedings,  to  prove 
his  debt,  as  long  as  there  happens  to  be  a  residuary  fund  in 
Court  or  in  the  hands  of  the  executor,  and  to  pay  him  out  of  that 
residue.  If  a  creditor  does  not  come  in  till  after  the  executor 
has  paid  away  the  residue,  he  is  not  without  remedy,  though  he 
is  barred  the  benefit  of  that  decree.  If  he  has  a  mind  to  sue  the 
[  *137  ]  legatees,  and  bring  back  the  fund,  he  may  do  *so ;  but  he  cannot 
affect  the  legatees,  except  by  suit;  and  he  cannot  affect  the 
executor  at  all. 

The  present  case  is  involved  in  much  singularity.  Previously 
to  January,  1825,  several  of  the  legacies  had  been  paid  by  the 
executor ;  and  the  order  of  January,  1825,  is  a  judgment  of  the 
Court  in  favour  of  the  executor,  with  respect  to  these  pay- 
ments ; — a  judgment  which  sanctions  them  upon  the  groimd  of 
there  being  a  report  that  all  the  creditors  had  come  in  and  were 
paid.  The  executor  being  thus  indemnified  as  to  these  legacies, 
there  were  left  in  Court  certain  funds,  which  were  directed  to  be 
appropriated  to  legatees  who  had  not  been  paid.  In  the  following 
November  the  creditor  makes  his  application  :  the  Court  thinks 
proper  to  allow  him  to  go  in  and  prove  his  debt ;  and  that  order 
stands  unreversed.  In  December,  1825,  the  Master  makes  his 
report,  and  appropriates  the  fund  in  Court  among  a  number  of 
individual  legatees.  Now,  when  the  creditor  made  his  first 
application,  it  would  have  been  well  if  the  real  state  of  the  case 
had  been  disclosed  to  the  Court.  The  question  would  then  have 
been,  whether  a  creditor,  so  coming  in,  was  to  be  paid  his  debt 
by  three  or  four  legatees,  while  the  other  legatees  had  received 
their  legacies  in  full ;  or  whether  the  rule  of  the  Court  was  not, 
that  he  should  take  from  the  unpaid  legatees  such  a  proportion 
only  of  his  debt  as  would  have  been  borne  by  those  three  or  four 
legatees,  if  he  had  applied  before  the  other  legacies  were  paid. 
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and  that  he  should  be  left  to  recover  the  residae  of  it  by  what    Gillespie 
means  he  best  might.    In  short,  the  question  is,  on  whom,  under   Alexander. 
such  circumstances,  does  the  burden  lie,  of  enforcing  contribution 
against  the  other  legatees  ? 

Lord  Eldon   had  not  delivered  a  final  judgment  when  he 
resigned  the  great  seal ;  but,  after  he  quitted  office,  the  ^parties      [  *138  ] 
having  consented  to  be  bound  by  his  opinion,  he  gave  the 
following  decision : — 

^'My  memory  does  not  furnish  me  with  the  recollection  of 
any  case  alike  to  this.  It  may,  therefore,  not  be  improper  that 
this  should  be  brought  before  the  Court  again,  and  spoken  to  by 
counsel;  after  they  have  endeavoured  to  find  a  precedent  or 
precedents  for  such  an  order  as  that  complained  of. 

"If  no  precedent  to  the  contrary — ^that  is,  no  precedent  in 
support  of  the  order  —  can  be  cited,  I  am  of  opinion,  that, — 
although,  if  the  fund  carried  to  the  accoimt  of  a  legatee  was 
residue,  after  the  payment  of  debts  and  legacies,  the  creditor 
would  be  entitled  to  be  wholly  paid, — ^yet,  if  adult  legatees  are 
paid,  and,  on  the  other  hand,  legatees,  who  are  infants  or  have 
only  partial  interests,  are  not  paid,  but  have  funds  carried  to 
their  account,  such  last-mentioned  legatees  ought  to  be  con- 
sidered, as  between  themselves  and  a  creditor  not  coming  in 
sooner,  as  not  liable  to  pay  him  wholly  out  of  what  is  so  carried 
to  their  account,  but  only  to  pay  him  a  due  proportion  of  the 
debt;  and  that  he  must  seek  the  payment  of  the  rest  of  his  debt, 
in  proper  proportions,  against  those  who  have  been  actually  paid. 
I  think,  therefore,  this  order  must  be  altered,  and  the  creditor 
take  only  such  a  proportion  ;  leaving  the  creditor  at  liberty  to 
apply,  as  he  shall  be  advised,  against  other  legatees  paid,  and 
against  funds  which  may  yet  come  in  ;    and    leaving  these 
petitioners  also  at  liberty  to  apply,  as  they  may  be  advised, 
against  funds  which  may  yet  come  in. 

"  If  a  precedent  can  be  found  to  the  contrary,  that  precedent 
most  support  the  order  as  made." 
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1826.  CHAEGE  V.  GOODYEE.t 

Nor,  30. 

(3  BuBBell,  140—141.) 

R0IU  Qntrt. 

Copley  M.B.  Under  a  bequest  of  a  residuary  fund  to  the  testator's  first  and  second 

r  140  1 '  '  cousins,  and  the  children  of  his  kinsman  George  Charge,  which  children 

were  first  cousins  of  the  testator,  twice  removed,  all  persons  related  to 
the  testator  in  the  degree  of  second  cousins  are  entitled. 

John  Goodybb  bequeathed  and  devised  the  residue  of  his 
personal  estate,  and  the  money  to  arise  from  the  sale  of  bis  real 
estates,  to  trustees  and  executors  upon  trust,  "  to  pay  and  divide 
the  same  between  and  amongst  all  and  every  his  first  and  second 
cousins,  and  the  children  of  his  late  kinsman  George  Charge, 
share  and  share  alike." 

George  Charge  had  two  children,  who  were  first  cousinB,  twice 
removed,  of  the  testator,  being  the  great  grandchildren  of  his 
nncle. 

It  was  admitted,  that  the  bequest  to  first  and  second  cousins, 
had  it  stood  unmodified  by  any  circumstance  or  expression, 
would  have  included  all  persons  of  the  degree  of  second  cousins ; 
that  is,  first  cousins  once  removed,  and  first  cousins  twice 
removed:  Mayott  v.  Mayott,X  Silcox  v.  Bell.^  But  Mr.  Tinney 
contended,  that  here  the  legal  construction  of  the  words  was 
controlled  by  the  specific  mention  of  the  children  of  George 
Charge.  Had  the  testator  meant  by  first  and  second  cousins, 
not  merely  such  persons  as  were,  in  strict  propriety  of  speech, 
first  and  second  cousins,  but  all  persons  within  or  of  the  degree 
of  second  cousins,  it  would  have  been  unnecessary  for  him  to 
have  added,  ''and  the  children  of  my  late  kinsman  George 
Charge ;"  for  these  children  would  have  been  included  in  the 
[  *  1 4 1  ]  preceding  ^general  words.  There  was  an  indication ,  therefore,  that 
he  did  not  mean  to  include  in  the  description  of  '*  second  cousins  " 
first  cousins  twice  removed. 

Mr.  Sugden^  contra,  argued  that  the  legal  construction  of 
the  words  could  not  be  restricted  by  any  inference  drawn  from 
the  mention  of  the  children  of  George  Charge ;   since  there  was 

t  Wtlk$  V.  BannhUr  (1885)  30  Ch.  J  2  Br.  C.  C.  125. 

D.  512 ;  54  L.  J.  Ch.  1139.  5  24  R,  E.  173  (1  Sim.  &  St.  301). 
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nothing  to  sheiie,  that  the  testator  knew  that  these  children  were      Chaboe 
within  the  degree  of  second  cousins.  Goodyer. 

The  Masteb  of  the  Bolls  was  of  that  opinion ;  and  made  a 
declaration  that  all  persons  of  the  degree  of  second  cousins  were 
entitled  to  the  benefit  of  the  bequest. 


THE    SOCIETY    for    the    PEOPAGATION    of    the       1826. 
GOSPEL      IN     FOEEIGN      PAETS      v.      THE      ^— 

RolU  Covrt. 
Copley,  M.R. 
(3  EusseU,  142—144.)  [  142  ] 

A  fond  given  to  a  corporation  in  England  for  a  charitable  purpose, 
ordered  to  be  paid  to  the  corporation,  without  the  settlement  of  a 


ATTOENET-GENEEAL. 


Abchbishop  TsNNisoNjby  a  codicil  to  his  will,  dated  the  2nd  of 
September,  1715,  after  mentioning  the  **  Society  for  the  Propa- 
gation of  the  Gospel  in  Foreign  Parts,'*  bequeathed  as  follows: — 
"  My  present  will  is,  that  my  executors,  or  their  administrators 
or  assigns,  do  well  and  truly  pay  to  the  said  Society,  within  one 
month,  or  two  at  the  furthest,  after  the  appointment  and  con- 
secration by  lawful  authority  of  two  Protestant  Bishops, — one 
for  the  continent,  another  for  the  isles  in  North  America, — the 
Biim  of  1,000!.,  to  be  applied  in  equal  portions  to  the  settlement 

of  such  Bishops  in  the  before-mentioned  sees In  the 

mean  time,  until  such  appointment  and  consecration  as  afore- 
said are  completed,  my  will  is,  that  my  executors  do  not  pay  the 
said  1,OOOZ.,  or  any  part  or  portions  of  it,  or  any  interest  for  the 
whole  or  any  part  of  it,  to  the  said  Society ;  but,  as  they  have 
opportunity,  to  put  out  the  said  sum,  or  part  of  it,  to  interest 
upon  some  pubUc  funds,  and  to  apply  such  interest  to  the  benefit 
of  sueh  missionaries,  being  Englishmen  and  of  the  province  of 
Canterbury,  as  they  shall  find  upon  good  information  to  have 
taken^true  pains  in  the  respective  places  which  have  been  com- 
mitted by  the  said  Society  to  their  care  in  the  said  foreign 
plantations,  and  have  been,  by  unavoidable  accidents,  sickness, 
01  other  infirmities  of  the  body,  or  old  age,  disabled  from  the 
•performance  of  their  duties  in  the  said  places  or  precincts,  and       [  *143  ] 
forced  to  return  to  England." 
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s.  p.  G.  A  decree,  made  in  February,  1717,  in  a  suit  to  which,    the 

att.-'gen.  **  Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts  " 
was  a  defendant,  directed  the  1,000L  to  be  laid  out  on  such 
securities  as  the  Master  should  approve,  and  the  interest  of  it 
to  be  paid,  according  to  the  directions  of  the  testator,  until  one 
month  after  the  appointment  and  consecration  of  two  such  Bishops 
as  were  mentioned  in  the  will  ,*  and  when  two  such  Bishops  were 
consecrated,  the  Court  was  to  give  further  directions  for  applying^ 
the  interest  from  time  to  time  as  there  should  be  occaaioa^ 

The  1,0002.  was  accordingly  invested  in  Government  securities, 
in  the  name  of  the  Accountant-General ;  and  it  had  been 
augmented,  by  the  accumulation  of  unapplied  dividends,  to  a  suin 
of  9,4102.  15«.  lOd.  Consolidated  8  per  cent.  Bank  Annuities,  and 
7502.  8  per  cent.  Beduced  Bank  Annuities,  besides  a  considerable 
sum  in  cash.  There  had  long  been  a  Bishop  of  Quebec,  and  a 
Bishop  of  Nova  Scotia.  In  1824  two  Bishops  were  appointed, — 
one  to  the  see  of  Jamaica,  and  the  other  to  the  see  of  Bar- 
badoes; — and  both  had  been  duly  consecrated.  The  Society 
insisted,  that,  upon  that  event,  they  became  entitled  to  the  Arch- 
bishop's bequest,  and  filed  a  bill  to  have  the  stock  transferred  to 
them.    The  Attorney-General  was  the  only  defendant. 

Mr.  Sidebottonif  for  the  plaintiffs. 

Mr.  Wrapy  for  the  Attomey-Oeneral  : 
As  this  is  a  portion  of  the  assets  of  the  testator,  which  is  to  be 
f  *144  ]  applied  according  to  the  directions  of  his  will,  *his  personal 
representatives  ought  to  be  before  the  Court : — at  all  events,  the 
Court  will  not  part  with  the  fund.  The  Society,  however  respect- 
able, is  in  the  same  situation  as  any  other  legatee  in  trust  for  a 
charity.  The  Court,  having  possession  of  the  fund,  will  settle  a 
scheme  for  its  administration ;  and  it  will  be  the  duty  of  the 
Master,  in  settling  that  scheme,  to  consider,  with  what  degree  of 
discretionary  control  it  may  be  fit  to  entrust  the  Society.  • 

The  Master  of  the  Bolls: 

The  sum  is  much  larger  than  the  testator  intended  that  the 
Society  should  administer.  However,  he  has  reposed  confidence 
in  them ;  and,  therefore,  let  the  fund  be  transferred  to  them. 
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BARTLETT  v.   GILLAED.f  '826. 

Xl>V.  23. 

(3  EuflseU,  149—157.)  ^^^J. 

A  testatrix  devisee  leaseholds  to  A.,  subject  to  the  yearly  sum  of  12/.,  ^^t^b.  21. 
for  the  sole  use  of  Mrs.  B.,  to  be  paid  to  her  half-yearly,  and  this  annuity  OcLW. 
was  payable  on  the  27th  of  January  and  27th  of  July;   many  years  jj^^d 

afterwards,  A.  devises  to  B.  all  his  Umds  (in  which  these  leaseholds  were    Ltndhurst, 
included),  paying  Mrs.  B.  12/.  per  annum,  by  half-yearly  payments,  to  l^-^'- 

be  made  on  the  27th  of  January  and  the  27th  of  July.    Mrs.  B.  is        [  ^^^  ] 
entitled,  under  A.'s  will,  to  a  second  annuity,  distinct  from,  and  in 
addition  to,  the  annuity  given  her  by  the  will  of  the  testatrix. 

An  annuity  given  to  the  separate  use  of  the  wife  is  discharged  by 
payments  made  to  the  use  of  her  husband  and  sums  allowed  him  in 
acoonnt ;  the  circumstances  of  the  transactions  being  such  as  to  satisfy 
&e  Court,  that  the  mode  of  dealing  between  the  person  who  was  bound 
to  pay  the  annuity  and  the  husband  was  with  the  acquiescence  of  the 
wife,  or  with  her  authority,  either  express  or  implied. 

Mabt  Gillard,  by  a  codicil  to  her  will,  bequeathed  certain 
leasehold  property  to  her  son  Richard  Gillard,  his  executors, 
administrators,  and  assigns,  "during  so  many  years  of  her,"  the 
testatrix's,  "  term  therein  as  should  run  out  in  the  lifetime  of  her 
daughter  A.  M.  Bartlett,  subject  to  the  yearly  sum  of  122.,  for 
the  sole  use  of  her  daughter  A.  M.  Bartlett,  to  be  paid  to  her 
half-yearly." 

The  testatrix  died  on  the  27th  of  January,  1798.  Bichard 
Gillard,  on  her  death,  entered  into  possession  of  the  rents  and 
profits  of  the  estate,  and  continued  in  possession  of  them  till 
his  death  in  1819.  It  was  alleged,  that,  from  the  death  of  Mary 
Gillard,  no  payment  had  been  made  in  respect  of  this  annuity 
till  January,  1817  ;  from  which  time  the  payments  were 
regularly  made,  and  had  been  received  without  prejudice  to  the 
claim  for  the  arrears. 

Bichard  Gillard,  shortly  before  his  death,  made  his  will, 
containing  a  clause  in  the  following  words  : — "  Lastly,  I  *do  [  •iso  ] 
make,  constitute,  and  appoint  B.  Gillard  my  whole  and  sole 
executor  of  all  my  land  for  ever,  and  leasehold  property  here  or 
at  Beeston,  or  money  that  shall  become  due  for  the  same,  paying 
Maria  Bartlett  121.  per  annum  by  half-yearly  payments ;  viz.  the 
27th  of  January  and  the  27th  of  July,  and  my  sister,  Elizabeth 
Gillard,  20Z. 

t  Aa-inson  v.  LtWeiuood  (1874)  L.  E.  18  Eq.  595. 
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baktlett        The  bill  was  filed  by  Mrs.  Bartlett  and  her  husband,  for  pay- 

GiLLABD.     ment  of  the  arrears  of  the  annuity  bequeathed  to  her  by  Mary 

Gillard,  and  of  the  arrears  of  a  second  annuity  of  12Z.,  distinct 

from  the  former,  which  she  claimed  under  the  above  mentioned 

clause  in  the  will  of  Bichard  Gillard. 

It  was  stated  by  the  answer,  that,  from  1798  to  1817,  the 
annuity  had  been  satisfied  by  payments  made  to  William 
Bartlett,  with  the  privity  and  consent  of  his  wife ;  that,  in  1817, 
the  plaintiffs,  pretending  that  the  payments  made  to  the  husband 
could  not  be  a  satisfaction  of  a  bequest  to  the  separate  use  of  the 
wife,  distrained  on  the  premises  for  the  alleged  arrears ;  that  the 
distress  was  replevied  ;  and  that  no  further  proceedings  were 
taken  to  enforce  payment. 

The  will  of  Bichard  Gillard  did  not,  it  was  insisted,  create  a 
further  charge  of  12Z.,  but  merely  devised  the  property  subject 
to  the  previously  existing  charge. 

It  was  proved,  that,  between  1793  and  1817,  Bichard  Gillard 
paid  various  sums  to  William  Bartlett,  and  allowed  him  sums  in 
account  between  them,  so  that  William  Bartlett  was  Bichard 
Gillard's  debtor  to  a  considerable  amount.  Among  the  sums  so 
allowed  to  Bartlett,  was  nine  years  interest  on  a  mortgage  for 
300Z.  ;  and  a  witness,  Mary  Gillard,  proved  that  she  had  heard 
[  *i5i  ]  WilUam  Bartlett  and  his  wife  say,  that  the  interest  had  *been 
set  off  against  the  accruing  payments  of  the  annuity,  with  the 
privity  of  both  of  them.  It  was  also  proved,  that,  about  Decem- 
ber, 1816,  Mrs-  Bartlett  wrote  to  her  brother  Bichard  Gillard, 
requesting  him,  as  a  favour,  to  accept  a  bill  of  40L  for  the 
accommodation  of  her  husband.  The  Bartletts  had  long  been 
in  needy  circumstances,  and  the  husband  had  latterly  become 
insolvent. 

Mr.  Home  and  Mr.  Barber,  for  the  plaintiffs,  [contended 

I.    That  there  was  no  sufficient  evidence  of  payment :] 
[  152  ]  II.    Bichard    Gillard  has   devised   the  leasehold  which  he 

derived  from  Mary  Gillard,  and  also  other  estates,  paying  "  Maria 
Bartlett  12Z.  per  annum."  This  creates  a  charge  upon  the  pro- 
perty, and  it  is  a  charge  totally  distinct  from,  and  independent 
of,  the  annuity  bequeathed  by  Mary  Gillard.      It  affects  other 
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property  besides  the  leasehold  charged  by  Mary  Gillard,  and  it     Babtlett 

is  not,  like  the  former  annuity,  given  to  Mrs.  Bartlett's  separate     gillIbd. 

QjBe.    The  testator  does  not  make  the  least  allusion  to  the  former 

annuity,  or  to  the  will  under  which  it  arose.      The  will  of 

Richard  Gillard  came  before  the  Court  of  King's  Bench  in  Doe 

T.  Gillard,  j^  and  the  Court  expressed  an  opinion  that  it  charged 

his  lands  with  an  annuity  to  Mrs.  Bartlett.     ''In  the  conclusion, 

also,  of  his  will,"  said  the  Chief  Justice, t  ''and  immediately 

after  the  clause  containing  the  gift  to  the  executor,  come  the 

following  words  :  '  paying  to  M.  Bartlett  an  annuity  of  122.,  and 

to  my  sister  Elizabeth  an  annuity  of  202. ;'  whereby  the  gift 

to  the  executor  becomes  chargeable  with  those  annuities,  and 

most,  therefore,  have  been  intended  as  a  fund  for  the  payment 

of  them." 

Mr,  Siigden  and  Mr.  Teed^  for  the  defendant : 

I.  Mrs.  Bartlett  was  Uving  with  her  husband,  and,  *though  in  L  •153  ] 
necessitous  circumstances,  does  not  for  twenty-four  years  set 
up  any  claim  to  arrears  of  her  annuity.  Prima  facie  the 
presumption  is,  that  it  was  satisfied;  and  that  presumption 
is  rendered  irresistible  by  the  proof  which  the  defendant 
has  given  of  her  being  privy  to  the  advances  which  he 
made  to  Mr.  Bartlett,  and  of  her  positive  acquiescence  in  the 
arrangements,  by  which  the  interest  of  the  mortgage,  due  from 
her  husband,  was  to  be  satisfied  out  of  the  instalments  of  her 
annuity. 

n.  The  will  of  Bichard  Gillard  does  not  give  a  second  annuity 
to  Mrs.  Bartlett.  The  testator  was  devising  to  his  nephew 
certain  property,  part  of  which  was  subject  to  an  annuity  of  12Z., 
payable  to  Maria  Bartlett  by  half-yearly  payments,  on  the  27th 
of  January  and  the  27th  of  July.  This  annuity  the  devisee 
would  have  to  pay;  and  the  testator  therefore  adds,  "paying 
Maria  Bartlett  12Z.  per  annum,  by  half-yearly  payments ;  viz., 
the  27th  of  January  and  the  27th  of  July."  The  question  is, 
whether  are  these  words  descriptive  of  the  previous  charge,  or  do 
they  create  an  additional  annuity  ?  In  the  sum  specified,  the 
days  of  payment,  the  person  to  whom  it  is  to  be  paid,  they 
t  5  B.  &  Aid.  785.  {  5  B.  &  Aid.  788. 
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Babtlett  accord  exactly  with  the  annuity  given  by  Mary  Gillard  ;  and 
GiLLARD.  there  are  no  words  of  express  gift.  In  form,  the  expression  is 
rather  descriptive  of  a  prior  charge,  than  fitted  to  create  a  new 
charge;  and  the  probability  of  that  construction  is  greatly 
increased  by  the  exact  coincidence  between  the  particulars  of 
the  payment  here  mentioned  and  the  particulars  of  the  annuity 
bequeathed  by  Mary  Gillard. 

The  Court  of  King's  Bench  could  not  express  any  opinion 
upon  the  question ;   for  they  had  not  before  them  the  will  of 
Mary  Gillard,  nor  the  facts  on  which  the  question  arises. 
[  164  ]  ni.    If  the  plaintiff  has  a  right  to  both  the  rent-charges  or  to 

the  arrears,  she  can  try  the  point  by  distraining.      The  question 
is  entirely  legal ;  and  this  Court  has  no  jurisdiction. 

Mr.  Ruaaellf  for  formal  parties. 

1827.        The  Lobd  Chancellor,  [after  holding  that  upon  the  evidence 
Octso.  nothing  was  due  in  respect  of  the  arrears  of  the  annuity 

granted  by  the  testatrix,  said :] 

The  next  question  is,  Whether  the  annuity  given  by  the  will  of 
Bichard  Gillard  is  to  be  taken  as  a  substitution  for  the  former 
[  'loG  ]  annuity,  payable  to  the  separate  *use  of  A.  M.  Bartlett?  The 
facts,  relied  upon  on  the  part  of  the  defendant,  are,  that  the 
amount  of  the  two  annuities  and  the  days  of  payment  are  pre- 
cisely the  same.  And,  if  I  were  to  indulge  in  conjecture,  I 
might  possibly  come  to  the  conclusion,  that  the  testator  had  no 
intention  by  the  words  "paying  to  A.  M.  Bartlett  12Z.  per 
annum,"  to  create  a  new  and  additional  payment.  But  the 
second  annuity  is  charged  upon  the  freehold  as  well  as  the  lease- 
hold property  ;  and,  being  payable  to  the  wife  generally,  and  not 
to  her  separate  use,  I  think  the  case  comes  sufiEiciently  within  the 
authorities  and  doctrine  applicable  to  this  subject,  to  repel  the 
presumption,  that  the  second  annuity  was  intended  as  a  substi- 
tution and  satisfaction  for  the  first.  The  consequence  is,  that 
both  annuities  will  be  payable  from  the  testator*s  death. 
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JEFFEEYS  V.  SMITH.  isae. 

Dee,  6,  6. 
(3  BuBseU.  158-170.)  ^^^^ 

A.,  bong,  as  a  partner,  entitled  to  a  share  of  extensive  iron- works,  and       April  2. 

of  the  lands  and  premises  on  which  they  were  carried  on,  agreed,  for         

valnable  consideration,  to  assign  to  B.  his  interest  in  the  property  and    ^^^*  Court. 
business :  B.  interfered  and  acted  as  a  partner ;  but  afterwards  he  assigned  Coplby,  M.B, 
his  share,  and  gave  notice  to  the  other  partners  that  he  had  withdrawn        L  ^^^  J 
from  the  business ;  and,  when  called  on  to  complete  his  purchase,  resisted 
the  performance  of  the  contract  successfully,  on  the  ground  that  a  good 
title  could  not  be  shewn :  Held, 

That  B.,  as  between  him  and  the  other  partners,  was  to  be  treated  as 
a  partner,  and  was  to  contribute  to  the  partnership  losses,  imtil  the  time 
when  he  gave  notice  of  his  withdrawal  from  the  concern  and  assigned  his 
share: 

That  his  liability  ceased  upon  his  assigning  his  share,  and  giving  notice 
to  the  other  jiartners  of  his  withdrawal  from  the  concern : 

That  the  assignment  of  his  share,  though  made  to  an  insolvent  per- 
son, was  not  for  that  reason  the  less  effectual  in  putting  an  end  to  his 
lialnlity: 

That  the  assignee,  not  having  been  acknowledged  a  partner,  or  per- 
mitted to  act  as  such,  did  not,  by  his  acceptance  of  the  assignment,  incur 
any  liability  as  between  himself  and  the  co-partners. 

Geobge  Stoxes  was  the  owner  of  the  Coseley  iron- works,  con- 
sisting of  divers  freehold,  copyhold,  and  leasehold  lands  and 
messuages,  mth  mines  of  coal  and  ironstone,  and  the  engines, 
machinery,  and  stock  of  an  iron-master.     This  property,  which 
was  sabject  to  a  mortgage-debt  of  49,600!.,  he  divided  into  eight 
shares;  and,  of  these  shares,  he,  in  1810,  assigned  three  to 
Jefferys,  two  to  Stevens,  and  one  to  Tickell.    A  partnership 
being  thus  formed  for  the  purpose  of  carrying  on  the  trade  of 
iron-masters,  Stokes,  Jefferys,  Stevens,  and  Tickell  executed  a 
deed,  dated  the  3rd  December,  1811,  which  provided,  that  the 
partnership  should  continue  for  twenty-one  years  from  the  24th 
of  June,  1810,  and  should  be  carried  on  under  the  conditions 
there  expressed ;  that  the  shares  of  a  partner  dying  during  the 
continuance  of  the  firm  should  go  to  his  executors  or  adminis- 
trators, or  to  any  other  person  to  whom  he  should  have  given  or 
bequeathed  them ;  that  each  of  the  partners  should  be  at  liberty 
to  sell  and  assign  his  interest  in  the  partnership,  not  being  less 
Aan  one  eighth  share  of  the  whole ;  and  that  none  of  them 
shonld  be  at  liberty  to  sell  a  smaller  share  of  the  concern,  with- 
out the  consent  in  writing  of  his  co-partners. 
B.B.— VOL.  xxvn.  E 
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jxFFSBTB        In  March,  1812,  Stokes  was  declared  a  bankrupt;  bat   the 

Smith.      business  continued  to  be  carried  on  by  his  assignees  and   the 

[159]       three  remaining  partners.    In  August,  1815,  Tickell  assigned 

his  share  to  Stevens  and  a  person  of  the  name  of  David  Smith ; 

and,  on  the  same  day,  Stevens  assigned  to  Smith  one  of  his 

original  eighth  shares. 

In  this  constitution  of  the  partnership,  the  business  was  carried 
on  till  June,  1818.    On  the  11th  of  that  month,  one  Guppy  entered 
into  a  written  executory  agreement  with  Stevens  for  the  purchase 
of  his  three  sixteenths  of  the  concern ;  and,  on  the  19th  of  July, 
1818,  Guppy  entered  into  a  similar  agreement  with  the  assignees 
of  Stokes  for  the  purchase  of  their  two  eighths.    The  former 
agreement,  it  subsequently  appeared,  was  made  by  Guppy  on 
behalf  of  himself,  Jefferys,  and  one  Spurrier,  in  equal  shares; 
the  latter,  on  behalf  of  himself  and  Spurrier.    In  each  it  was 
stipulated  that  the  interest  of  the  purchaser  in  the  trade  should 
commence  from  the  28th  of  the  preceding  March.    In  November, 
1818,  an  instrument  was  executed,  assigning  to  Guppy  the  one 
sixteenth  which  Jefferys  acquired  under  the  agreement  of  June, 
1818,  and  declaring  that  Guppy  was  to  have  all  the  benefit  and 
to  bear  all  the  loss  which  might  have  arisen  from  it.     The  firm, 
after  these  changes  in  the  partnership,  was  Jefferys,  Smith, 
Guppy,   &  Co. ;  and,  for  a  considerable  period,   Guppy  and 
Spurrier  acted  as  partners  in  the  trade.    Though   Spurrier's 
name  did  not  appear  in  the  firm,  he  interfered  in  the  conduct  of 
the  business,  was  consulted  with  respect  to  it,  and,  as  a  partner, 
signed  various  sets  of  resolutions. 

After  some  time,  it  was  apparent  that  the  business  was  carried 
on  at  a  loss.  On  the  12th  of  January,  1819,  Guppy  agreed  to 
assign  his  four  sixteenths  to  Hodgson  ;  and,  by  an  agreement 

[  *160  ]  of  the  18th  December,  *1819,  Hodgson  assigned  two  of  these 
sixteenth  shares  to  Thomas  Bichard  Guppy.  On  the  14th  of 
December,  1819,  Samuel  Guppy  sent  a  notice  to  Jefferys  that  he 
had  assigned  his  shares,  and  that,  as  to  him,  the  partnership 
was  to  be  at  an  end ;  and,  at  that  time,  the  style  of  the  firm  was 
changed  to  John  Jefferys  &  Go.  On  the  21st  of  December,  1819, 
I^avid  Smith  assigned  his  shares  to  William  Taylor  Smith,  and 
notice  of  the  assignment  was  immediately  given.    Jefferys,  how- 
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ever,  refused  to  recognise  Hodgson,  Thomas  Bichard  Guppy,  or    Jeffsbtb 
William  Thomas  Smith  as  partners,  or  to  permit  them  to  interfere       smith. 
in  the  concern ;  and,  as  the  losses  were  increasing  from  day  to 
day,  he  began  to  take  measures  for  bringing  the  business  to  a 
close.    In  March,  1820,  the  forges  and  mills  ceased  to  be  used ; 
and,  in  April,  all  the  works  were  stopped. 

It  turned  ont  that  the  two  executory  contracts,  of  June  and 
July,  1818,  could  not  be  carried  into  execution.  By  the  agree- 
ment of  the  11th  of  June,  1818,1  Stevens  was  to  make  out  a  good 
title  to  his  three  sixteenth  shares,  and  to  execute  a  conveyance 
of  them  on  or  before  the  24th  of  June,  1819.  The  title  being 
objected  to,  he,  in  June,  1819,  filed  a  bill  for  specific  performance ; 
and  a  reference  being  directed  by  the  decree  in  that  suit,  the  title 
was  found  to  be  bad,  and,  at  the  hearing  on  further  directions, 
the  bill  was  dismissed.  Spurrier  and  Guppy,  on  the  other  hand, 
instituted  a  suit  to  have  the  contract  with  Stokes's  assignees 
rescinded,  and  succeeded  in  their  object. 

Spurrier,  who  was  a  solicitor,  did  not  interfere  in  the  details 
of  the  management ;  but  the  evidence,  though  in  some  points 
contradictory,  proved,  on  the  whole,  that  *he  acted  as  a  partner  [  'lei  ] 
down  to  the  close  of  the  business.  In  particular,  on  the  22nd  of 
April,  1820,  he  sent  the  following  letter  to  the  clerk  of  the  part- 
nership : — ''  I  request  that  you  will  cause  the  accounts  of  the 
Coseley  iron- works  to  be  stated  and  balanced  up  to  the  25th  day 
of  March  last,  and  one  copy  thereof  to  be  sent  to  me.  The 
quarterly  accounts  up  to  Christmas  last,  either  are  or  ought  to 
have  been  stated  and  balanced  long  since.  I  request  also  to  be 
famished  with  a  copy  of  all  memoranda  of  resolutions  in  regard 
to  the  management  of  the  Coseley  iron-works,  which  have  been 
entered  by  you  or  your  order  in  the  books  of  the  said  company 
^ce  the  24th  of  March,  1818." 

The  bill  was  filed  in  November,  1821,  by  Jefferys,  against 
David  Smith,  Stevens,  the  assignees  of  Stokes,  Samuel  Guppy, 
Spurrier,  Hodgson,  Thomas  Bichard  Guppy,  and  William  Thomas 
Smith.  It  prayed  a  dissolution  of  the  partnership,  an  account 
of  the  partnership  transactions,  and  various  declarations  which 
were  necessary  in  order  to  ascertain  the  rights  and  liabilities  of 
t  See  SUvera  v.  Ouppy,  p.  59  below. 

E   2 


52  1826.     CH.    3  EUSS.  161—162.  [b-B. 

Jbffebys  the  different  persons  who  had  or  were  alleged  to  have  an  interest 
Bmitb.  ui  the  partnership.  It  charged  that  the  shares  had  been  con- 
veyed to  Hodgson,  T.  R,  Guppy,  and  W.  T.  Smith,  not  hon&JUie^ 
but  merely  for  the  purpose  of  relieving  Samuel  Guppy  and  David 
Smith  respectively  from  partnership  liabilities ;  and  in  the  argu- 
ment it  was  not  denied  that  the  assignments  were  made  with  tliat 
view.  It  was  also  alleged,  and  not  denied,  that  T.  B.  Guppy  and 
W.  T.  Smith  were  needy  persons,  and  that  Hodgson  was  not  in 
opulent  circumstances.  The  object  of  the  plaintiff  was  to  compel 
the  defendants,  particularly  Spurrier  and  Samuel  Guppy,  to  bear 
their  share  of  the  losses  which  had  been  incurred. 
[  162  ]  The  questions  principally  argued  were,  first,  whether  the  acts 

done  by  Spurrier  and  Guppy,  under  the  executory  contracts  with 
Stevens  and  the  assignees  of  Stokes,  which  it  ultimately  turned 
out  could  not  be  performed,  constituted  those  two  gentlemen 
partners  in  the  concern,  as  between  them  and  Jefferys:  secondly, 
if  Guppy  and  Spurrier  were  partners,  at  what  time  did  they 
respectively  cease  to  be  clothed  with  that  character  ?  Thirdly, 
did  Hodgson,  T.  B.  Guppy,  and  B.  Smith  incur  any  liability  in 
respect  of  the  partnership  ? 

Mr.  Shadwell,  Mr.  Roupell,  and  Mr.  Cooper,  for  the  plaintiff. 

Mr.  Sugden  and  Mr.  Eolfe,  for  Spurrier. 

Mr.  Home  and  Mr.  RomiUy,  for  Samuel  Guppy. 

Mr.  Agar  and  Mr.  PhiUimore,  for  David  Smith. 

Mr.  Pepya,  Mr.  Preston,  and  Mr.  Lovat,  for  other  parties. 

The  plaintiff  contended,  that  it  was  a  matter  of  indifference 
to  him,  whether  Spurrier  and  Guppy  acquired  their  interest  in 
the  partnership  by  a  perfect  or  imperfect  title.  Stevens  and  the 
assignees  of  Stokes  having  certain  shares,  which,  by  the  regula- 
tions of  the  partnership,  they  were  entitled  to  assign,  agreed  to 
transfer  them  to  Guppy  and  Spurrier;  and,  under  that  agree- 
ment, Guppy  and  Spurrier  entered  into  possession  of  the  shares, 
and  exercised  all  the  rights  of  partners :  thus  by  their  conduct 
constituting  themselves  partners  as  to  Jefferys  in  particular,  and 
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as  to  the  world  at  large,  except,  perhaps^  in  so  far  as  any  question     Jeffebtb 
might  be  raised  between  them  and  their  assignors.    *What  did       smith. 
it  avail,  as  to  the  rights  of  Jefferys  and  other  third  parties,  that      [  *16S 
the  assignors  were  miable  to  make  a  title  to  the  lands  and  here- 
ditaments, which  formed  an  important  part  of  the  partnership 
property,  so  that  Stevens  failed  in  his  attempt  to  enforce  the 
performance  of  one  of  the  contracts,  and  the  other  contract  was 
r^cinded?     Spurrier  and  Guppy  might  have  declined  to  take 
possession  of  the  shares,  or  to  act  as  partners,  till  a  good  title 
was  shewn,  and  till  they  were  assured  that  the  agreement  could 
be  completely  carried  into  execution.    They  did  not  choose  to 
adopt  that  course ;  they  interfered  as  partners,  under  the  execu- 
tory contracts :  they  had  a  right  to  do  so,  and  Jefferys  had  no 
right  to  exclude  them :  he  could  not  have  said,  ''  You  shall  not 
be  partners,  till  every  question  be  settled,  which  can  possibly  be 
agitated  between  you  and  those  from  whom  you  have  purchased." 
Their  answer  would  have  been, ''  It  is  enough  for  you,  that  Stevens 
and  the  assignees  of  Stokes  have  entered  into  an  agreement  with 
us,  by  which  we  are  entitled  to  be  considered  the  owners  of  their 
shares,  and  that  we  choose  to  act  as  such  owners."    It  is  altogether 
a  different  question,  what  the  mutual  rights  may  be  between 
Guppy  and  Spurrier  on  the  one  hand,  and  the  persons  with  whom 
they  contracted  for  the  shares  on  the  other,  as  to  profit  made  or 
loss  sustained  in  the  period  during  which  Guppy  and  Spurrier 
acted  as  partners  under  the  agreements,  which,  it  is  now  ascer- 
tained, cannot  be  carried  into  execution. 

Spurrier  did  no  act  which  can  be  considered  as  a  determination 
of  the  partnership ;  he  continued  to  interfere  as  a  partner,  till 
the  works  were  all  stopped.  Guppy's  notice  could  not  free  him 
from  subsequent  liabiUties ;  for  he  took  no  step  to  have  the  affairs 
of  the  partnership  wound  up;  and  it  is  fantastical  to  imagine 
that  a  large  concern,  such  as  this  was,  can  be  brought  to  an  end 
at  any  given  moment.  Existing  engagements  must  be  fulfilled ; 
^new  engagements  must  be  entered  into,  in  order  to  bring  the  [  *164  } 
business  to  a  close  with  as  little  loss  as  possible.  Besides,  the 
original  articles  (and  it  is  clear  that  all  the  parties  considered 
themselves  as  acting  under  those  articles)  stipulated,  that  the 
partnership  should  continue  for  fourteen  years. 
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Jeffebtb  The  assignments  by  Gappy  and  David  Smith  could  not  free 
Smith.  them  from  their  liabilities.  They  were  made  ,to  persons  either 
insolvent  or  of  no  property,  and  clearly  for  the  pnrpoBe  of 
enabling  the  assignors  to  get  rid  of  their  own  responsibilities. 
Can  improper  persons  be  introduced  thus  fraudulently  into  a 
partnership  ?  If  the  assignments  to  Hodgson,  T.  B.  Guppy,  and 
W.  T.  Smith  are  to  exonerate  the  assignors,  then  those  persons 
must  be  liable  as  partners :  if  they  are  not  liable,  the  responsi- 
bility must  remain  with  the  assignors  themselves. 

On  behalf  of  Spurrier  and  Guppy  it  was  said,  that,  as  the 
contracts,  under  which  they  entered  into  possession,  had  fallen 
to  the  ground,  they  were  merely  trustees  for  the  vendors,  who 
were  now  to  be  regarded  as  having  been  all  along  the  only  persons 
interested  in  the  shares.    The  whole  of  the  transaction,  which 
gave  them  for  a  time  an  apparent  connection  with  the  partner- 
ship, was  now  as  if  it  bad  never  been.    While  they  had  the 
apparent  interest  in  the  concern,  they  might  have  been  liable  to 
third  persons;  but,  as  between  themselves  and  the  partners, 
they  were  strangers  to  the  concern.    It  was  now  certain,  that 
they  never  had  any  actual  or  valid  interest  in  any  portion  of  the 
partnership  property.     They  could  not  have  claimed  any  part  of 
the  profits,  if  profits  had  been  made:  on  what  ground,  then, 
could  it  be  said,  that  they  were  to  be  answerable  for  losses? 
They  had  interfered  in  the  partnership ;  but  it  was  on  the  faith 
[  •165)]       of  contracts,  which,  they  expected,  would  be  carried  into  ♦execu- 
tion, and  which  it  is  now  admitted  are  mere  nullities.    Every  act 
done  by  them  had  reference  to  these  contracts ;  and  Jefferys  well 
knew  in  what  character  they  interfered.    They  interfered  as 
persons  who  meant  to  be,  and  were  likely  to  become,  partners. 
He  might  unquestionably  have  excluded  them,  until  the  contracts 
were  carried  into  complete  effect;  he  did  not  exclude  them, 
because  their  interference  could,  in  no  event,  occasion  to  him 
disadvantage  or  inconvenience. 

At  the  date  of  the  contracts  in  June  and  July,  1818,  Stevens 
and  the  assignees  of  Stokes  were  subject  to  all  the  partnership 
liabilities.  They  remain  liable.  In  what  respect,  then,  is  the 
situation  of  the  plaintiff  altered  for  the  worse  by  the  transaction 
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yfiiix  Spurrier  and  Gappy  ?  These  gentlemen  must  be  considered  Jeffebtb 
throoghont  as  merely  representing  the  real  owners  of  the  shares :  smith. 
and  there  is  no  reason  why  the  plaintiff  should  acquire,  from 
their  contracts  with  other  persons,  rights  against  them,  which 
those  other  persons  could  not  enforce.  For  the  purpose  of  the 
present  suit,  the  plaintiff  cannot  stand  in  a  better  situation  than 
Stevens  and  the  assignees  of  Stokes. 

Stevens  and  the  assignees  of  Stokes,  since  the  contracts  of 
sale  are  at  an  end,  must  be  considered  as  having  continued 
partners ;  and  if  they  continued  partner,  show  could  Guppy  and 
Spurrier  also  be  partners  in  respect  of  the  same  shares  ? 

The  interference  of  those  gentlemen  was  under  the  agreement 
of  June,  1818 :  and  if  they  are  to  be  partners,  it  can  be  only 
to  the  extent  of  the  shares  which  they  were  to  take  under  that 
agreement,  namely,  each  one  sixteenth. 

At  all  events,  the  partnership,  from  the  time  of  Stevens's  [  166  ] 
bankruptcy,  must  have  been  a  partnership  dissoluble  at  pleasure; 
therefore,  it  was  terminated  as  to  Guppy  by  the  notice  of  the 
11th  Dec.  1819 ;  and  being  terminated  as  to  one,  it  must  have 
been  at  an  end  as  to  all,  unless  a  new  agreement  can  be  shewn 
to  have  been  entered  into  by  the  remaining  partners. 

The  suit  is  likewise  faulty  in  form;  for  the  bill  asks  an 
account  of  the  transactions  of  three  or  four  different  partnerships. 

The  Master  of  the  Rolls  :  1827. 

Apra  2. 

It  has  been  contended  on  the  part  of  Guppy  and  Spurrier,  — 
that  they  cannot  be  considered  as  partners,  though  they  acted 
as  sach.  To  support  this  view  of  the  case,  it  is  argued  that 
they  entered  into  the  contract  with  Stevens  on  the  assumption 
that  he  could  make  out  a  good  title  to  the  property ;  that  a 
Bimilar  understanding  existed  as  to  their  agreement  with  the 
assignees  of  Stokes ;  and  that,  no  title  having  been  made  out, 
the  parties  not  being  in  a  situation  to  fulfil  the  contract,  and 
the  transaction  being  by  that  means  at  an  end,  Guppy  and 
Spurrier  must  be  considered  all  along  to  have  been,  and  to  have 
been  acting  as,  trustees  for  the  persons  interested  in  the  property. 
As  between  Guppy  and  Spurrier  on  the  one  hand,  and  Stevens 
and  the  assignees  of  Stokes  on  the  other,  that  might  be  a  good 
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Jeffebtb  argument;  bat  Jefiferys  has  nothing  to  do  with  the  relative 
Smith,  situation  in  which  those  parties  placed  themselves  with  respects 
to  each  other.  Stevens  possessed  an  interest  in  the  concern ;  so 
did  the  assignees ;  they  entered  into  arrangements  with  Spurrier 
and  Gappy ;  and  in  consequence  of  those  arrangements,  Spurrier 
and  Guppy  were  put  in  possession  of  the  partnership  property, 
[*167]  and  ^continued  in  it,  acting  as  partners  with  Jefferys.  The 
necessary  consequence  is,  that  Jefferys  is  entitled  to  consider 
them  as  partners  liable  to  him  for  their  proportion  of  the  debts 
of  the  partnership. 

If  those  individuals  were  partners,  and  were  liable  to  contri- 
bute to  the  payment  of  the  debts,  the  next  question  is,  to  what 
period  did  they  continue  to  be  partners.  By  the  bankruptcy  of 
Stokes,  there  was  an  end  of  the  original  partnership,  which  was 
carried  on  under  the  stipulations  of  the  deed  of  December,  181 1» 
However,  the  assignees  and  the  three  remaining  partners  chose 
to  continue  the  business ;  and  they  might  have  continued  it 
either  on  the  footing  of  that  deed  or  any  other  footing  which 
they  might  mutually  agree  on.  It  would  seem  as  if  no  express 
agreement  had  been  come  to  on  the  subject ;  but  they  appear  to- 
have  considered,  that  they  were  acting  according  to  the  stipu- 
lations and  provisions  of  that  deed:  and  in  assigning  their 
shares  from  time  to  time,  and  doing  other  acts,  they  had  those 
provisions  and  stipulations  in  view.  In  this  state  of  things,  it  is 
clear  that,  up  to  December,  1819,  Jefferys  had  no  reason  to 
believe  that  Spurrier  and  Guppy  were  not  partners,  or  that 
David  Smith  was  not  a  partner.  In  January,  1819,  Guppy 
assigned  all  his  interest  in  the  Goseley  iron  works  to  Hodgson ; 
and,  on  the  11th  of  December,  1819,  he  gave  notice  to  Jefferys, 
that  he  had  parted  with  his  interest,  and  that  he  was  no  longer 
to  be  considered  a  partner.  Shortly  afterwards,  David  Smith 
assigned  his  interest  to  William  Taylor  Smith,  and  gave  a 
similar  notice.  Jefferys  refused  to  treat  these  notices  as  a 
dissolution,  or  to  accept  the  persons,  to  whom  the  shares  of 
Guppy  and  Smith  had  been  assigned,  as  partners  in  lieu  of  the 
assignors.  But  was  it  in  his  power  to  prevent  the  partnership 
from  being  so  dissolved  ?  I  am  of  opinion,  that,  from  the  11th 
[  •168  ]      of  December,  1819,  Guppy  ceased  to  be  a  partner.    *It  is  not 
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clear  that  Gappy  might  not  at  any  time  have  got  rid  of  his     Jeffebtb 
liability  by  a  mere  notice ;  for,  a  new  partnership  having  been       smith. 
formed,  what  was  there  to  hinder  any  individual  from  retiring 
from  it  when  he  pleased?    But,  even  if  that  were  not  so, 
there  was  here  an  actual  assignment  of  Gappy's  interest  to 
Hodgson. 

It  is  said  that  the  assignment  was  colourable ;  that  is,  that  it 
was  made  for  the  sake  of  securing  the  assignor  from  future 
liability.  Suppose  he  made  it  with  that  view,  he  had  a  right  so 
to  protect  himself  from  future  liability.  It  is  alleged  that  the 
assignee  was  not  a  responsible  person.  Let  it  be  so ;  Guppy, 
for  the  purpose  of  securing  himself,  had  a  right  to  assign  to  a 
person  not  responsible.  The  only  ground  of  objection  would  be, 
that,  though  there  was  an  assignment  in  form,  there  was  an  under- 
standing between  the  parties  that  the  assignee  should  be  a  trustee 
for  the  assignor.  Here  there  is  no  pretence  for  such  a  supposi- 
tion. I  must  hold  therefore,  that,  at  all  events,  the  assignment, 
coupled  with  the  notice,  freed  Guppy  from  future  liability. 

The  same  observations  apply  to  the  case  of  David  Smith. 
Therefore,  in  December,  1819,  Guppy  and  David  Smith  ceased 
to  be  partners  in  the  concern. 

Spurrier  continued  a  partner.    It  was  in  his  power  to  have 

put  an  end  to  the  partnership  at  any  moment,  so  far  as  regarded 

turn.    His  course  would  have  been,  to  have  given  a  notice  that 

he  would  withdraw  from  the  concern :  he  gave  no  such  notice ; 

and  he  appears  to  have  acted  as  a  partner  down  to  the  time, 

when  the  concern  was  brought  to  an  end  and  the  works  stopped. 

It  appears,  indeed,  that,  after  Guppy  had  given  his  notice  of 

retiring  from  the  partnership,  Spurrier  had  *some  conversation      [  ^isg  ] 

about  stopping  the  furnaces,  on  which  occasion  he  stated,  that  it 

would  be  better  to  give  up  the  works  than  to  carry  them  on  at  a 

loss;  that  he  placed  no  confidence  in  Jefferys,  and  was  not  on 

good  terms  with  him ;  and  that  he  objected  to  the  change  which 

was  made  in  the  firm  after  Guppy's  retirement.    But  merely  to 

object  is  not  enough ;  and  the  evidence  before  me  (particularly  a 

letter  in  which  he  asks  for  the  accounts  of  the  concern  to  March, 

1820)  brings  me  to  the  conclusion,  that  he  considered  himself  a 

partner  subsequent  to  that  time. 
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Jeffbbys  It  is  impossible  to  charge  the  person  to  whom  David  Smith 
Smith.  assigned  his  interest  as  a  partner  in  this  concern :  for,  after  the 
assignment,  Jefferys  would  not  consent  to  allow  the  assignee  to 
act  as  a  partner ;  and,  when  he  applied  to  be  admitted  to  the 
works,  admission  was,  by  Jefferys's  direction,  refused  to  him. 
Now  that  the  concern  has  turned  out  to  be  a  losing  one,  Jefferys 
cannot  say,  that  the  individual,  towards  whom  he  so  acted,  is  to 
be  considered  a  partner.  The  same  observations  apply  to 
Hodgson  and  T.  B.  Guppy. 

The  decree  was  to  the  following  effect:     "His  Honor  doth 
declare  that  the  defendants  William  Spurrier  and  Samuel  Gappy 
became  and  were  partners  with  the  plaintiff  and  the  defendant 
David  Smith,  in  the  concern  called  the  Goseley  iron- works ;  and 
that  the  defendant  William  Spurrier  and  S.  Guppy  became  and 
were  such  partners,  under  and  by  virtue  of  the  agreements  of 
the  11th  of  June,  1818,  and  9th  of  July,  1818 ;  and  that  the 
defendant  William  Spurrier  continued  and  was  such  partner  at 
the  time  of  stopping  the  said  works :  and  his  Honor  doth  declare 
also  that  the  said  S.  Guppy  continued  such  partner  down  to  the 
C  *170  ]       18th  day  of  December,  1819,  and  *that  the  said  defendant  David 
Smith  continued  and  was  a  partner  in  the  same  concern  down  to 
the  22nd  day  of  December,  1819."    The  decree  next  directed  an 
account  of  all  dealings  and  transactions  in  respect  of  the  concern, 
"  from  the  28th  day  of  March,  1818  (from  which  time,  under  the 
said  agreements,  Spurrier  and  Guppy  were  to  be  entitled  to  the 
benefit  of  the  concern,  in  respect  of  the  shares  contracted  for  by 
the  agreements,  but  without  prejudice  to  the  question  to  whom  the 
profits,  in  respect  of  the  said  shares  between  the  28th  of  March, 
1818,  and  the  dates  of  such  respective  agreement,  belong,  as 
between  Spurrier  and  Guppy,  and  the  assignees  of  Stokes  and 
Stevens)  down  to  the  18th  of  December,  1819,  and  from  the  18th 
of  December,  1819,  to  the  22nd  day  of  December,  1819,  and 
from  the  22nd  day  of  December,  1819,  down  to  the  stopping 
of  the  said  works."    Directions  were  likewise  given  for  taking 
other  necessary  accounts ;  for  the  sale  of  the  property ;  and  for 
ascertaining  what  had  become  due  to  or  from  the  plaintiff  and  the 
defendants  during  the  time  they  were  partners  in  the  concern. 
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The  bill  was  dismissed  as  against  the  assignees  of  Stokes,  so  far 
as  it  sought  to  make  them  liable  as  partners.— Beg.  Lib.  1826, 
A.  2448. 


Jeffsbtb 
Smith. 


STEVENS  V.  GUPPY- 

(3Eiissell,  171—186.) 

A  pxuchaser  of  a  share  in  a  oo-partnerahip  busmess  does  not  waive 
objections  to  the  title  by  taking  possession  of  tbe  property  and  acting  as 
a  partner,  when  the  contract  stipulates  that  a  good  title  shall  be  made 
by  a  specified  future  day,  and  it  appears  to  have  been  the  intention  of 
the  parties  that  the  purchaser  should  immediately  and  before  that  day 
haTB  the  possession. 

The  vendor  of  a  share  in  a  co-partnership  business  filed  a  bill  against 
the  purchaser  who  had  taken  possession,  charging  that  he  had  grossly 
TBJgmanaged  the  property  and  destroyed  its  value,  and  praying  that  he 
might  be  declared  to  have  accepted  IJie  title,  and  might  be  decreed  to 
perform  the  contract  specifically ;  the  Court  was  of  opinion  that  the  title 
had  not  been  accepted,  and,  as  a  good  title  was  not  shown,  a  specific 
performance  could  not  be  decreed : 

Held,  that,  upon  a  record  so  framed,  no  accounts  or  inquiries  could 
be  directed  as  to  the  defendant's  possession  and  management  of  the 
property,  with  a  view  to  ascertain  whether  any  and  what  sum  ought  to 
be  paid,  or  compensation  made,  by  him  to  the  plaintiff. 

The  object  of  this  suit  was  to  enforce  the  performance  of  the 
contract  of  the  11th  of  Jane,  1818,  which  has  been  incidentally 
mentioned  in  the  case  of  Jefferya  v.  Smith.  That  agreement  was 
in  the  following  words : — 

"  William  Stevens  agrees  to  sell,  and  Samael  Guppy  agrees  to 
purchase,  the  said  William  Stevens's  three  sixteenth  shares  in 
the  Coseley  iron-works,  including  the  freehold,  leasehold  and 
copyhold  lands,  buildings,  mines,  minerals,  and  all  furnaces, 
forges,  mills,  machinery,  implements,  tools,  cattle,  stock  of  iron, 
coals,  iron-stone,  lime-stone,  cokes,  and  all  other  property, 
moveable  and  immoveable,  belonging  to  the  said  concern,  of  and 
to  which  he  the  said  William  Stevens  is  possessed  and  entitled, 
jointly  with  John  Jefiferys,  David  Smith,  and  the  assignees  of 
George  Stokes  a  bankrupt,  except  only  his  three  sixteenth  parts 
of  sach  debts  as  were  due,  or  owing  to  the  said  concern  on  the 
28th  of  March  last,  for  the  sum  of  8,000Z.,  free  from  all  incum- 
brances or  liabilities  affecting  the  same  three  sixteenth  shares, 
^bich  the  said  William  Stevens  is  to  pay,  or  allow  the  said 
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Lord 
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Steyknb      Samael  Gappy  to  deduct  and  retain  out  of  the  said  purchase- 
OuFPT.      money  of  8,000{.    All  debts  due  and  owing  to  the  said  concern 
[  'ITS  ]      up  to  the  28th  of  *March  last,  the  said  William  Stevens  is   to- 
retain  his  proportion  of ;  and  he  is  to  bear  and  pay  his  propor- 
tion of  all  debts  and  liabilities,  which  the  said  concern  owes  and 
was  subject  to  on  the  28th  of  March  last :  but  the  said  Samuel 
Guppy  is  to  receive  and  pay  three  sixteenth  parts  of  all  debts 
contracted  with  or  by  the  said  concern,  since  the  28th  of  March 
last.    William  Stevens,  on  or  before  the  24th  of  June  *^  next/*  f 
at  his  own  expense,  is  to  deduce  a  good  title  to  the  premises 
hereby  contracted  for,  and  to  convey,  assign,  and  surrender  the 
same  to  the  said  Samuel  Guppy,  free  from  incumbrances,  except 
rent  and  royalties  which  the  said  lands  and  mines  are  subject  to 
and  shall  have  become  due  since  the  28th  of  March  last ;  and 
the  said  Samuel  Guppy  is  to  pay  the  expense  of  the  conveyances, 
assignments,  and  surrenders  to  himself  of  the  said  premises 
contracted  for,  except  such  fines  on  the  surrender  of  the  copy- 
hold property,  as  may  become  due  to  the  lord  or  lords  of  the 
manors  respectively,  wherein  such  copyhold  property  is.     The 
said  William  Stevens  engages,  that  the  accounts  of  debts  con- 
tracted with,  and  by  the  said  concern,  since  the  28th  of  March 
last,  are  correctly  stated  in  the  books  of  the  said  partnership 
concern.    The  balance  of  the  purchase-money  to  be  paid,   as 
soon  as  a  good  title  can  be  effected,  the  incumbrances  and 
liabilities,  and  conveyances,  assignments,    and  surrenders   as 
aforesaid  made,  in  the  said  Samuel  Guppy's  bill  or  bills  in 
London,  at  three  calendar  months  after  date,  and  to  be  dated  at 
that  time." 
At  the  foot  of  the  agreement  was  the  following  memorandum,. 

showing  the  mode  in  which  the  price  was  estimated : 

£  173  ]  ®  ^ 

For  three  sixteenths  of  the  Coseley  iron-works,  82,000Z.  £6,000 
For  three  sixteenths  of  stock  in  trade,  8,085L  .  .  1,500 
For  the  profits  of  the  three  sixteenths,  since  Lady-day  .  500 


de8,ooo 


tThe  word  ''next"  was  in  the     memorandam  which  was  produced 
bill ;  it  was  not  in  the  copy  of  the     in  Oourt. 
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Stevens,  immediately,  with  the  privity  of  the  other  co-partners,      stbvbhs 
retired  from  the  concern,  and  gave  possession  of  his  shares  to       guppt. 
Gappy,  who  acted  as  the  owner  and  conducted  the  business  in 
the  manner,  and  until  the  time,  more  particularly  mentioned  in 
the  report  of  Jefferys  v.  Smith. 

In  June,  1819,  Stevens  filed  his  bill  for  specific  performance, 
and  it  was  amended  in  June,  1820.    He  had  been  induced,  he 
said,  to  admit  Guppy  into  the  possession  of  the  shares,  in 
consequence  of  his  having  promised  to  pay  the  purchase-money 
immediately.    Many  requests,  he  alleged,  had  been  made  to  the 
defendant  specifically  to  perform  his  agreement,  "  or  otherwise 
to  let  him  the  plaintiff  into  the  possession  of  his  three  sixteenth 
shares  of  the  partnership  concern,  estates,  and  property :  "  and 
he  insisted  that  the  defendant,  by  continuing  to  act  as  the  owner 
of  the  shares  and  as  a  partner,  had  accepted  the  title.    The  bill 
charged  that  Guppy  and  his  partners  had  first  mismanaged,  and 
then  put  an  end  to,  the  business,  and  that  they  had  removed 
from  off  the  premises  all  or  the  greater  part  of  the  moveable 
machinery,  implements,  and  stock  in  trade;    that,   by  such 
conduct,  the  co-i)artnerBhip  concern  had  been  ruined  or  greatly 
deteriorated,  and  rendered  of  much  less  value  than  when  the 
plaintiff  relinquished  possession  to  Guppy ;  that  the  established 
connections  of  the  co-partnership  with  numerous  highly  respect- 
able customers  had  been  thereby  lost,  so  that,  *even  if  the  iron-       [  *174  ] 
works  could  be  restored  to  the  state  in  which  they  were,  when 
Gappy  entered  into  possession,  yet  it  would  be  impossible  to 
recover  the  old  established  connections  with  the  former  cus- 
tomers.   The  prayer  was,  that  Samuel  Guppy  might  be  declared 
to  have  waived  all  objections  to  the  title  to  the  shares,  and  might 
be  decreed  specifically  to  perform  the  agreement,  and  that,  in 
the  mean  time,  he  might  be  directed  to  pay  the  purchase-money 
intoC!ourt;  or  otherwise,  that  a  proper  person  might  be  appointed 
as  a  receiver  or  manager,  to  collect  the  rents,  issues,  and  profits 
of  the  shares  of  the  partnership  concern  so  contracted  to  be  sold, 
and  to  manage  the  same;  and  that  the  defendant  might  be 
restrained  from  interfering  or  meddling  with  the  shares,  or  with 
the  rents,  profits,  and  produce  thereof.    It  concluded  with  the 
common  form  of  words,  asking  relief  generally. 
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Stevens         Gappy,  by  his  answer,  admitted  the  agreement,  and  stated 
GuppT.      tihat  he  had  always  been  willing  to  perform  it,  if  a  good   title 
were  shown,  but  that  no  abstract  had  ever  been  delivered  to  him. 
He  denied  that  he  had  ever  promised  to  pay  the  purchase-money 
before  the  title  was  perfected,  or  that  possession  had  been  given 
him  in  consequence  of  any  such  undertaking  on  his  part.     He 
stated  that  he  had  assigned  cme  of  the  three  shares  to  Spurrier, 
and  the  other  two  to  Hodgson,  who  had  since  transferred  them 
to  T.  B.  Gnppy ;  and  that  the  latter  was  unable  to  pay  for  them, 
and  would  willingly  restore  them  to  the  plaintiff.    He  denied 
that  he  had  been  accessory  to  any  mismanagement  of   the 
property,  or  that  he  had  received  any  part  of  the  rents,  issues, 
and  profits  of  the  shares  which  were  the  subject  of  the  contract : 
on  the  contrary,  the  partnership  had  become  indebted  to  him 
during  the  period  of  his  connection  with  it ;  and  he  submitted, 
[  ^175  ]      whether  he  could  be  considered  a  partner,  except  in  ^relation  to 
the  creditors  of  the  concern.    He  was  willing  and  desirous,  he 
said,  to  give  up  the  possession  of  the  shares  to  the  plaintiff;  but 
the  latter  refused  either  to  resume  the  possession,  or  to  make  out 
a  title. 

The  plaintiff  entered  into  evidence,  to  prove  the  deterioration 
and  destruction  of  the  business,  and  the  active  interference 
of  Guppy  as  a  partner. 

At  the  hearing,  the  Yice-Chancellob  directed  the  usual 
reference  of  title. 

It  turned  out  that  the  title  was  defective ;  and,  at  the  hearing 
on  further  directions,  the  Yioe-Ghancellob  dismissed  the  bill 
with  costs. 

The  plaintiff  appealed,  first,  from  the  decree  directing  a 
reference  of  title,  and,  afterwards,  from  the  decree  made  on 
further  directions. 

Mr.  Heald  and  Mr.  Lovat,  for  the  appellant : 

I.  At  first,  Guppy  could  not  have  been  compelled  to  take  the 
property,  if  the  title  was  defective ;  but  he  has  chosen  to  enter 
into  possession,  before  a  good  title  was  shown ;  he  has  dealt  with 
the  property  as  owner ;  its  value  has  been  diminished ;  while  in 
his  hands,  it  has,  to  a  certain  extent,  ceased  to  exist :  can  he  now 
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say,  that,  unless  a  perfect  title  is  deduced,  he  is  not  [to]  pay  his      Stevens 
poichase-money?    The  agreement  did  not  authorise  him  to  take       guppy. 
possession,  or  to  do  any  acts  of  ownership.    In  taking  possession, 
he  accepted  the  title.    *    *    It  is  not  possible  for  him  to  restore       [  176  ] 
to  us  the  thing  he  purchased,  and  which  we  delivered  to  him : 
most  he  not,  then,  pay  the  price  which  he  agreed  to  give  for  it  ? 
II.    If  we  cannot  compel  Guppy  to  perform  the  contract, 
he  must  be  considered  as  having  taken  possession  of  the  shares 
as  oar  agent,  and  he  must  account  to  us  for  the  mode  in  which 
the  property  has  been  dealt  with,  and  for  the  monies  which  he 
has  received  in  respect  of  it.     *    *    * 

Mr.  Hart^  Air.  Preston,  and  Mr.  RomiUy,  contra :  [  177  ] 

*  *  The  possession  was  given  and  was  accepted  on  the 
mataal  belief  that  a  good  title  could  and  would  be  made.  *  * 
The  contract  of  the  11th  of  June  made  Guppy  a  partner  from 
that  date ;  in  acting  as  a  partner,  he  acted  under  that  contract, 
and  he  cannot  have  thereby  lost  any  of  the  rights  which  the 
eontract  expressly  gave  him.  He,  therefore,  retains  the  right  to 
insist  on  the  production  of  a  good  title ;  and,  as  it  is  admitted 
that  the  objections  to  the  title  are  insurmountable,  the  vendor 
cannot  have  a  decree  for  specific  performance. 

II.  The  plaintiff,  if  he  is  not  entitled  to  a  decree  for  specific  [  178  ] 
performance,  cannot  have  any  other  relief  on  this  record  ;  for  the 
Coart  will  not  permit  a  bill,  framed  for  one  purpose,  to  be 
converted  to  a  purpose  totally  different.  The  record  treats 
Gappy  as  purchaser:  at  the  bar,  the  plaintiff,  finding  he  can 
have  no  relief  against  him  in  that  character,  proposes  to  consider 
him  as  his  agent.    *    *    * 

Mr.  Healdy  in  reply.     *     *     *  [  179  ] 

Lord  Eldon,  L.C. :  t  I8i  ] 

I  doubt  very  much  whether  there  is  not  enough  in  this  bill  to 
enable  the  Court  to  administer  any  equity  arising  out  of  the 
traneactions  that  took  place  in  consequence  of  the  possession 
bdng  given  to  Guppy.  Does  not  the  equity,  insisted  upon  in  the 
body  of  the  bill,  amount  substantially  to  this,  that  the  defendant 
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Stevens  may  either  specifically  perform  the  contract,  or  that  he  may  deliver 
GuppT.  hack  again  the  possession  which  he  had  received  ?  And  though 
the  words  "  that  he  may  deliver  back  again  the  possession  which 
he  has  so  received/'  are  not  to  be  found  in  the  prayer,  yet,  when 
the  plaintiff  asks  by  his  bill  a  specific  performance  of  the 
agreement,  or  such  other  relief  as  the  nature  of  the  case  requires 
— if  the  effect  of  the  case,  which  he  states,  be,  that,  if  he  is  not 
entitled  to  a  specific  performance,  the  possession  should  be 
restored  to  him,  and  an  account  should  be  gone  into  of  the 
defendant's  dealings  with  the  property,  —  it  is  worthy  of 
consideration,  whether  the  mere  omission  of  alternative  words 
in  the  prayer  is  sufficient  to  prevent  him  from  having  that 
equity  (if  such  an  equity  there  be)  administered  in  this  suit. 

I  take  for  granted  that  the  decree  of  the  Yice-Chanoellob  was 
[  *182  ]  made  with  an  intention  on  his  part  to  pronounce  *that  the  title 
had  not  been  accepted ;  for  the  reference  would  have  been 
unnecessary,  if  he  had  been  of  opinion,  that  the  defendant 
was  bound  to  accept  the  title,  whether  it  was  good  or  bad.  The 
decree,  however,  contains  no  declaration  either  way.  According 
to  the  old  practice,  there  were  two  ways  of  framing  a  decree  in  a 
suit  for  specific  performance.  The  one  was,  to  declare  that  the 
plaintiff  was  entitled  to  a  specific  performance,  if  a  good  title 
could  be  shown,  and  then  to  direct  a  reference  as  to  the  title ;  the 
other,  to  refer  the  title  to  the  master,  and  to  follow  up  that 
direction  by  a  declaration,  that,  if  a  good  title  was  shown,  the 
agreement  ought  to  be  specifically  performed :  and,  in  my  opinion, 
difficulties  may  often  arise  from  omitting  to  make  a  declaration 
in  the  decree. 

The  question  now  before  me  is  twofold:  first,  whether  the 
defendant  is  bound  to  accept  the  title ;  secondly,  if  the  plaintiff 
cannot  compel  a  specific  performance,  whether  any  other  relief 
can  be  given  him  on  the  bill  as  it  is  now  framed. 

I  must  take  the  word  ''  next "  to  be  part  of  the  contract,  upon 
the  authority  of  the  plaintiff  himself ;  because  he  has  so  stated 
it  in  his  bill:  and  by  "the  24th  of  June  next,"  I  understand 
the  24th  of  June,  1819.  That  is  the  natural  construction  of  the 
words ;  and  there  is  no  evidence  that  it  was  understood  between 
[  *183  ]      the  parties,  that  *the  abstract  of  the  title  could  be  immediately 
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prepared,  so  as  to  be  delivered  on  the' 24th  of  that  very  month  of      Stevens 
Jane  in  which  the  contract  was  entered  into.  Oufpt. 

The  question  comes  to  this — ^Does  the  ordinary  rule  about 

taking  possession  apply  to  such  an  agreement  as  the  present? 

Was  it  the  intention  of  the  parties,  regard  being  had  to  the 

express  terms  and  stipulations  of  the  contract,  that  Mr.  Stevens 

should  be   at  liberty,  until  the  24th  of  June,  1819,  to  keep 

possession  of  the  property,  which,  if  the  agreement  was  ever 

earned  into  execution,  was  to  belong,  from  March,  1818,  to  Mr. 

Gappy,  and  not  to  Mr.  Stevens?  or  must  it  not  have  been  the 

intention  of  these  parties,  considering  what  the  period  was 

at  which  the  beneficial  interests  and  the  liabilities  were  to  begin, 

that  the  possession  should  be  taken  inunediately — ^nevertheless, 

with  an  unfortunate  contract  on  the  part  of  Mr.  Stevens,  that  he 

would  deliver  the  abstract,  deduce  a  good  title,  and  convey  the 

premises,  not  then,  but  on  or  before  the  24th  of  June,  1819  ? 

And  can  it  be  said,  under  the  effect  of  such  an  agreement  as  this, 

that  the  mere  taking  possession  is  a  waiver  of  the  right  to  have 

the  title  made  out,  which,  by  the  very  terms  of  the  contract,  was 

not  to  be  made  out  till  fifteen  months  after  the  beneficial  interest 

and  liability  (both  of  which  were  to  begin  nearly  three  months 

before  the  date  of  the  contract)  had  commenced  ? 

The  bill  alleges  that  the  possession  was  taken,  because  Guppy 
prevailed  upon  the  vendor  to  let  him  take  possession  on  condition 
of  his  immediately  paying  the  purchase-money :  but  of  this  new 
bargain  I  have  heard  no  evidence  whatever.  Under  these 
eircomstances,  I  think  that  the  mere  taking  possession  would  not 
amount  to  a  waiver  of  all  objections  to  the  title.  It  is  a  different 
matter,  how  far  the  use  which  has  been  made  of  the  ^possession,  [  *184  ] 
the  management  to  which  it  has  been  exposed,  the  deterioration 
of  the  concern,  &c.,  are  to  entitle  the  plaintiff  to  relief  against 
the  party  who  contends  that  he  had  a  right  under  the  agreement 
to  immediate  possession,  and  yet  was  not  bound  to  retain  that 
possession,  unless  a  good  title  could  be  shown. 

If  the  question  as  to  what  may  be  due  between  the  parties,  in 
respect  of  the  dealing  with  the  property,  be  not  open  on  this 
record,  the  decree  ought  to  be  without  prejudice  to  any  future  bill 
on  the  subject. 
B.S. — ^voL.  xxvn.  F 


66  1826.    CH.    8  BUSS.  184—185.  [b-b. 

Stevens         Judgment  not  having  been  pronounced  when  Lord  EijDOS 
OuFPT.      resigned,  the  appeal  was  again  argued  before  Lord  Lyndhurst. 

1827.  Mr.  Heald  and  Mr.  Lovat,  for  the  plaintiff. 

jDee.  6,  6. 

Mr.  Svgdetiy  Mr.  Preston,  and  Mr.  RomiUy,  for  the  defendant. 

182S.        Lord  Ltndhubst,  L.C, 

—  After  stating  the  outline  of  the  facts  of  the  case,  expressed  nis 

opinion  to  be*  that,  looking  at  the  terms  of  the  agreement  and 
the  nature  of  the  property  which  was  the  subject  of  it,  nothing 
had  been  done  which  amounted  to  a  waiver,  on  the  part  of  the 
defendant,  of  his  right  to  have  a  good  title.  It  is  now  admitted, 
continued  his  Lordship,  that,  as  to  some  of  the  lands,  which 
formed  an  essential  part  of  the  property  of  this  partnership, 
a  good  title  cannot  be  shown ;  and,  therefore,  the  vendor  cannot 
have  a  decree  for  specific  performance. 
It  is  then  said,  that,  though  he  cannot  have  the  contract 
[  *186  ]  performed,  he  is  entitled,  upon  the  frame  of  this  ^record,  and 
under  the  prayer  for  general  relief,  to  a  remedy  of  a  different 
kind,  namely,  to  have  an  inquiry  concerning  the  management 
of  the  partnership  by  Guppy,  and  to  have  compensation  for  the 
injury  he  Stevens  has  sustained.  It  is  true,  that  the  bill  does 
contain  charges  of  mismanagement  of  the  property  by  Guppy : 
but  with  what  view  and  for  what  object  are  those  charges 
introduced?  We  have  only  to  look  at  the  record  to  see,  that 
they  are  introduced,  not  with  a  view  to  demand  compensation  for 
any  loss  alleged  to  have  been  sustained,  but  in  order  to  establish 
the  fact  of  acceptance  of  the  title  by  the  defendant,  and  of  waiver 
of  all  objections  to  it,  and  thereby  to  make  out  the  plaintiff's 
right  to  specific  performance.  Under  such  circumstances,  it 
would  be  unjust  to  allow  the  plaintiff  to  abandon  the  case  made 
by  his  bill,  and  to  come,  at  the  hearing,  for  a  new  remedy  upon  a 
record  framed  with  an  aspect  altogether  different.  My  opinion, 
therefore,  is,  that,  as  the  case  is  shaped  before  me,  the  plaintiff 
is  not  entitled,  under  the  general  words  of  the  prayer,  to 
particular  relief  with  respect  to  the  loss  arising  from  the 
management  of  the  property. 
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Besides,  there  were  other  persons  interested  in  the  partnership,  Stevens 
\rhen  the  alleged  mismanagement  took  place.  How,  under  a  guppt. 
decree  between  Stevens  and  Guppy  alone,  could  all  the  liabilities 
be  arranged,  which  may  be  involved  in  giving  Stevens  the 
compensation  he  asks  ?  It  is  not  in  such  a  suit  as  this  that  he 
can  obtain  compensation  for  the  loss  which  he  alleges  he  has 
sustained. 

Lord  Eldon,  when  the  case  was  before  him,  stated  that,  if  he 
dismissed  the  bill,  he  should  think  it  proper  to  add,  as  a  qualifi- 
cation to  the  decree,  that  the  dismissal  should  be  without 
prejudice  to  any  suit  or  proceeding,  which  Stevens  might  think 
fit  to  institute,  for  the  ^purpose  of  recovering  compensation  for  [.*18^  ] 
any  injury  or  loss  which  he  might  have  sustained  by  the  acts  of 
the  defendant.  This  has  been  done  in  several  cases ;  and  an 
instance  of  it  occurs  in  Lindsay  v.  LynchA  I  shall  take  that 
course,  and  shall  modify  the  decree  by  a  similar  qualification. 

t  9  B.  B.  54,  61  (2  Sch.  &  Lef.  1,  12). 


F   2 
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1827.  CEOWDEE  V.  STONE,  t 

Mareh  12. 

lj,2g,  (3  EubmU,  217-224.) 

Aug.  19.  ^  testator  gave  stock  to  trostees,  to  be  divided,  after  the  death  of  two 

182ft,  persona  who  had  life-interests  in  it,  among  A. ,  B. ,  0. ,  D. ,  and  B.  in  equal 

'     '  shares ;  and  he  directed,  that,  if  any  of  them  should  die  withont  isBue, 

Ijqj^  before  their  respective  shares  should  become  payable,  the  share  d  him, 

Ltvdhubst,  her,  or  them  so  dying  without  issue  should  go  to,  and  be  ec^ually  divided 

L.C.  among,  the  survivor  and  survivors  of  them.    A.  died,  leaving  issue,  who 

[  217  1  ^ore  living  at  the  time  fixed  for  the  distribution  of  the  fund :  then  B. 

died,  leaving  a  son,  who  died  without  issue,  before  the  period  of  dietiibu- 

tion ;  shortly  afterwards,  and  also  before  the  period  of  distribution,  C. 

died  without  issue :  Held, 

That  B.*s  personal  representative  was  not  entitled  to  any  portion  of 
the  fund: 

That  the  one  third  of  B.'s  share,  which,  on  the  failure  of  her  issue, 
survived  to  C,  did  not,  on  O.'s  death,  survive  to  the  other  legatees,  but 
was  transmitted  to  her  personal  representative : 

That  the  words  **  survivor  and  survivors,"  were  to  be  construed  in 
their  natural  sense,  and  not  as  equivalent  to  *' other  and  others,"  so 
that  no  part  of  the  shares  of  B.  and  C.  went  over  to  A.'s  personal  repre- 
sentative. 


John  Lloyd  by  his  wfll,  dated  the  27th  of  April,  1787,  after 
mentioning  in  a  preceding  clause  a  nephew  John  Lloyd,  and  four 
nieces,  Mary  Powell,  Jane  Greenwood,  Bath  Matthews,  and 
Catherine  Mitchener,  gave  a  sum  of  1,100{.  four  per  cent.  Bank 
Annuities,  and  700{.  three  per  cent.  Bank  Annuities,  to  his 
executors  upon  trust,  to  pay  the  dividends  to  his  wife  during 
her  life,  and  after  her  decease,  to  his  brother  during  his  life. 
The  subsequent  disposition  of  these  two  sums  of  stock  was 
contained  in  the  following  words : — ''  And  from  and  after 
the  decease  of  my  said  wife  Catherine,  and  my  said  brother 
Edward  Lloyd  and  the  survivor  of  them,  my  will  is,  that  the 
said  sums  of  1,1002.  and  700Z.  shall  be  sold  by  my  said  trustees  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor;  and  the  produce  or  money  arising  therefrom,  shall 
be  paid  to  and  equally  divided  between  my  said  nephew  and 
nieces  hereinbefore  mentioned,  share  and  share  alike ;  and  my 
mind  and  will  further  is,  that,  in  case  of  the  death  of  my  said 
nephew,  or  of  any  or  either  of  my  said  nieces,  without  lawful 

t  Questioned  by  Malins,  Y.-C,  in  Marrwtt  v.  Ahdl  (1869)  L.  B.  7  £q. 
478;  38  L.  J.  Ch.  461. 
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issue,  before  iheir  respective  parts  or  shares  of  the  said  sums  of     Cbowdjsb 
1,1002.  and  700L  shall  become  *due  and  payable  to  them  imder      .stone. 
and  by  virtue  of  this  my  will,  then  the  part  or  share  of  him,  her,       [  '^is  ] 
or  them,  so  dying  without  issue  as  aforesaid,  shall  go  to  and  be 
equally  divided  between  and  amongst  the  survivor  and  survivors 
of  them,  share  and  share  alike." 

The  testator  died  shortly  after  the  date  of  his  will.  His  wife 
survived  his  brother,  and  died  in  1828 :  at  which  time,  out  of 
the  five  legatees — ^the  nephew  and  the  four,  nieces — ^Buth 
Matthews  alone  was  alive.  Mary  Powell  died  in  July,  1797, 
leaving  an  infant  son,  who  died  without  issue  in  1799.  Catherine 
Mitchener  died  in  August,  1797,  and  John  Lloyd  the  nephew,  in 
1805,  both  of  them  leaving  children  who  were  still  alive.  Jane 
Greenwood  died  in  1802,  without  issue. 

Three  questions  were  made  at  the  hearing : — 

First — ^Whether,  Mary  Powell  having  left  issue  at  the  time  of 
her  death,  but  that  issue  having  become  extinct  before  the  time 
fixed  for  the  distribution  of  the  fund,  the  share  given  to  her 
belonged  to  her  personal  representative,  or  passed  to  the 
surviving  legatees. 

Secondly — If  Mary  Powell's  share  did  not  vest  in  her  personal 
representative,  but  in  the  events  which  happened,  passed,  imder 
the  ultimate  gift,  to  the  survivor  and  survivors,  whether,  that 
proportion  of  it  which  had  accrued  to  Jane  Greenwood,  vested, 
upon  the  death  of  the  latter,  in  her  personal  representatives, 
or  vent  over  along  with  her  own  original  share. 

Thirdly — ^Whether  the  personal  representative  of  Catherine 
Mitchener,  who  died  before  the  failure  of  issue  of  Mary  Powell, 
and  also  before  the  death  of  Jane  Greenwood,  *was  entitled  to  a  [  •219  ] 
share  of  the  shares  originally  given  to  Mary  Powell  and  Jane 
Greenwood,  or  whether  the  shares,  which  passed  by  the  ultimate 
gift,  went  only  to  such  of  the  five  individual  legatees  as  were 
surviving  at  the  time  when  the  accruer  happened. 

Mr,  RuMeli,  for  the  plaintiff,  who  was  the  personal  represen- 
tative of  the  testator. 

Mr.  Home  and  Mr.  Evans,  for  the  personal  representative 
of  Catherine  Mitchener. 
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CsowDXB  Mr.  Pepys  and  Mr.   Tinney,  for  the  ezecators  of  Kuth 

Btosx.      Matthews,  who  died  after  the  institation  of  the  suit. 

Mr.  Koe,  for  the  executors  of  the  nephew,  John  Lloyd. 

Mr.  Bickersteth,  for  the  personal  representative  of    Mary 
Powell. 

Mr.  Loydf  for  the  personal  representative  of  Jane  Greenwood. 

I. — On  the  first  point,  it  was  argued  on  behalf  of  the  personal 
representatives  of  Catherine  Mitchener,  John  Lloyd,  and  Buth 
Matthews,  that  ''dying  without  issue"  means,  in  general,  an 
indefinite  failure  of  issue;  and  such,  they  said,  is  the  inter- 
pretation which  must  be  put  upon  these  words,  unless  there 
is  something  in  the  will  to  restrict  their  import.  Here  there  is 
an  express  restriction,  which  limits  the  failure  of  issue  to  the 
period  of  the  lives  of  the  testator's  brother  and  widow;  and 
that  restriction  gives  validity  to  the  ultimate  bequest.  *  * 
[•220]  *Htighes  v.  Sayer^\  Forth  v.  Chapman^X  Massey  v.  Hudson^% 
Beauclerk  v.  Dormer. \\ 

For  the  personal  representative  of  Mary  Powell,  the  argument 
was,  that  the  legacy  had  vested  in  Mary  Powell,  and  was  not 
to  be  devested  out  of  her,  except  in  the  event  of  her  dying 
without  issue  before  the  period  of  distribution  arrived.    *    *    * 

II. — On  the  second  point,   in   support    of    the  proposition, 
that  the  proportion  of  Mary  Powell's  share,  which  accrued  to 
Jane  Greenwood,  went  over  on  the  death  of  the  latter,  as  well  as 
her  own  original  share,  to  the  surviving  legatees.    «    *    « 
[  221  ]  Por  the  representative  of  Jane  Greenwood  it  was  argued,  that 

the  general  rule  was,  that  a  clause  of  survivorship  did  not 
operate  upon  accrued  shares,  becoming  vested  in  individuals  who 
were  the  survivors  for  the  time  being,  imless  it  was  extended  to 
such  acquired  shares  by  specific  words,  or  by  manifest  indication 
of  intention  on  the  part  of  the  testator;  and  that  the  mere 
circumstance  of  a  fund  being  given  to  a  number  of  persons 

t  1  P.  Wms.  634.  §  16  E.  R.  158  (2  Mer.  130). 

t  Ibid.  607,  663.  '|  2  Atk.  308. 
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as  tenants  in  common  would  not  take  the  case  out  of  the  general     Crowdeb 
rule.+     ♦     ♦     *  Stonb. 

in. — The  representatives  of  Catherine  Mitchener  claimed  her  [  222  ] 
proportion  of  the  two  original  shares  of  Mary  Powell  and  Jane 
Greenwood,  and  also  of  the  supposed  accrued  shares  of  the 
latter,  on  the  ground  that,  according  to  the  principle  of  WUmot 
V.  WUmot^l  survivor  and  survivors  ought  to  be  construed  "other 
and  others,"  or  'legatees  not  dying  without  issue  before  the 
time  specified." 

On  the  other  hand,  it  was  contended,  that  "survivor  and 
survivors  "  must  be  confined  to  such  of  the  individuals  mentioned 
as  survived  the  person  on  whose  death  the  gift  over  came  into 
operation :    *     *     MUsom  v.  Awdry^^  Doe  v.  Wa%newright.\\ 

The  Lord  Chakcellob  :  1828. 

Aug.  19. 

"  Death  without  lawful  issue  "  denotes  generally  an  indefinite        

Mure  of  issue.  But  in  this  case  a  time  is  limited,  within  which 
the  failure  of  issue  is  to  take  place,  and  that  is  the  time  when  the 
fund  is  to  become  divisible,  and  the  shares  are  to  be  paid. 

Mrs.  Powell  had  a  son,  who  was  living  at  the  time  of  her  death 
in  1797 ;  ^but  that  son  died  without  issue  in  1799,  during  the  [  *283  ] 
lifetime  of  the  testator's  widow,  and,  consequently,  before  the 
period  when  the  shares  of  the  stock  became  due  and  payable. 
Under  these  circumstances,  I  am  of  opinion  that  Mary  Powell 
took  nothing  under  this  will. 

The  next  question  relates  to  the  share  of  Jane  Greenwood.  As 
she  survived  the  son  of  Mary  Powell,  she  would  become  entitled 
to  her  proportion  of  Mary  Powell's  share ;  and  though  she  died 
before  the  time  when  the  shares  became  payable,  and  though, 
therefore,  her  original  share  would  become  divisible  among  the 
stirvivors,  yet,  on  the  authority  of  Ex  parte  West^  and  that  class 
of  cases,  the  share  which  accrued  to  her  would  not  go  over. 

The  Lord  Chamcellob  :  jim.  27 

There  was  a  third  point  argued  in  this  cause,  on  which  I 

t  See  Barker  v.  Zea,  24  E.  B.  85         §  6  E.  E.  102  (5  Ves.  466). 
(IT.  &B.413).  II  2  E.  E.  634  (6  T.  E.  427). 

t  6  B.  B.  196  (8  Ves.  10).  IT  1  Br.  C.  C.  675;  1  P.  Wms.  276 ». 
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Cbowdeb     omitted  to.  givB  judgment.    It  was  contended  that  the  words^ 
Stonk.       "  survivor  and  survivors  of  them,"  were  to  be  construed  "  other 
and  others."    That  is  a  construction  which  the  Court  has,  in 
some  cases,  put  upon  those  or  similar  words ;  but  it  is  what  Liord 
Eldon,  in  Davidson  v.  Dallas^  calls  a  '*  forced  construction  of  the 
term  survivors," t  and  he  contrasts  it  with  what  he  calls  its 
"  natural  meaning."    It  i^  a  construction  which  the  Court  niHy 
Bometimes  be  compelled  <(P  adopt,  in  order  to  accomplish  the 
intention  which  appears  on  the  whole  of  the  will ;  and  in  Wilniot 
V.    Wilmot  it  was  scarcely  possible. to  put  any  other  meaning 
on    the    words.     But,  in    looking   at    the  language  and   the 
provisions  of  this  will,  I  do  not  find  any  such  necessity ;  and  it 
[  '224  ]       seems  *to.me,  that  the  words  "  survivor  and  survivors  "  are  here 
to  be  taken  in  their  natural  meaning.    The  shares,  which  became 
subject  to  the  operation  of  the  bequest  to  the  survivor  and 
survivors,  will  be  divisible  among  such  only  of  the  five  legatees 
as  were  living  at  the  time  when  the  events  happened  on  which 
the  shares  were  to  go  over  respectively.     The  representative 

of  Mitchener  is  not  entitled  to  any  part  of  them. 

♦  ♦  ♦  ♦  ♦ 

t  9^.  R.  350,  352  <14  Ves.  576,  578). 
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FITZROY  V.  HOWARD.t  ^^H^. 

'  THarch  21. 

(3  BuaseU,  226—234 ;  S.  C.  7  L.  J.  Ch.  16.)  Ig28. 

A  testator,  seised  of  estates  in  fee,  and  Holding  certain  lands  and  tithes  ^'     * 

in  ike  oounty  of  H.  under  church-leaseB  for  lives,  devised  all  his  lands         j^^d 
and  bereditainentfl  in  the-  oounties  of  H.  and  G.,  and  all  other  his  real   LTin>HnB8T, 
estate,  to  liis  daughter  and  the  heirs  of  her  body;  and  for  default  of  L-C. 

such  issue,  to  P.  and  his  heirs.    The  daughter,  at  the  testator's  death,         [  ^^^  ] 
and  6yer  afterwards,  was  of  unsound  mind.    Her  husband,  having  taken 
out  administration  to  the  testator,  with  the  wiU  annexed,  procured,  from 
time  to  time^  renewals  of  the  leases.    She  survived  him,  as  well  as  all 
the  ee^tuis  que  vie  named  in  the  testator's  leases,  and  died  without  issue, 
and  without  having  done  any  act  to  bar  such  interest  as  F.  had  imder 
the  devise.    Held, 
That  the  leaseholds  for  lives  passed  by  the  will :  and, 
That  P.  was  entitled  to  the  benefit  of  the  subsisting^  leases,  which  had 
been  obtained  by  way  of  renewal  of  the  old  leases. 

Chables  Fitzboy  Scudamobe,  by  his  last  will,  bearing  date 
the  Ist  of  April,  1762,  and  executed  and  attested  in  the  manner 
required  by  law  for  passing  freehold  estates,  gave  and  devised 
unto  his  daughter  Frances  Fitzroy  Scudamore,  and  the  heirs  of 
her  body  lawfully  issuing,  all  and  every  his  lands,  tenements, 
and  hereditaments  whatsoever,  situate  and  being  in  the  several 
eonntieB  of  Middlesex,  Hereford,  and  Gloucester,  any  or  either 
of  them,  and  all  other  his  real  estate  in  the  kingdom  of  England 
or  elsewhere,  either  in  possession,  reversion,  or  expectancy ;  and 
for  default  of  such  issue  of  his  said  daughter,  he  gave  and 
devised  the  said  several  estates  unto  the  Honourable  Charles 
Fitzroy,  brother  of  the  Duke  of  Grafton,  and  the  heirs  and 
assigns  of  the  said  Charles  Fitzroy  for  ever. 

The  testator  died  in  1782. 

By  an  indenture  bearing  date  the  28th  of  May,  1750,  the  then 
Lord  Bishop  of  Hereford  demised  and  granted  unto  Charles 
Fitzroy  Scudamore  certain  premises  called  the  Grainge,  and 
Grainge  tithes,  to  hold  the  same  to  the  said  Charles  Fitzroy 
Scudamore,  his  executors,  administrators,  and  assigns,  for  the 
lives  of  him  Charles  Fitzroy  Scudamore,  Francis  Barnes,  and 
Bobert  Eeyse,  and  the  life  of  the  longest  liver  of  them.  By 
another  indenture  of  the  same  date  the  Bishop  demised  and 
•granted  unto    Charles    Fitzroy  Scudamore  the  rectory   and      [•226] 

t  WeigaU  v.  Bnme  (1833)  6  Sim.  99,  114. 
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FiTZBOT  parsonage  of  Bridstow,  with  the  appurtenances,  to  hold  the 
HowABD.  same  to  the  said  Charles  Fitzroy  Scadamore,  his  ezecators, 
administrators,  and  assigns,  for  the  lives  of  the  Princess  Amelia, 
the  said  Charles  Fitzroy  Scudamore,  and  Horatio  Walpole,  and 
the  life  of  the  longest  liver  of  them.  At  the  date  of  his  will, 
and  thence  up  to  and  at  the  time  of  his  death,  Charles  Fitzroy 
Scudamore  was,  under  those  leases,  seised  of  or  entitled  to  the 
demised  premises.  He  was  likewise  seised  of  other  freehold 
hereditaments  in  fee. 

Frances  Fitzroy  Scudamore,  named  in  the  will,  intermarried 
during  her  father's  life  with  the  Earl  of  Surrey,  afterwards  Dake 
of  Norfolk.  She  was  in  a  state  of  mental  derangement  at  the 
time  of  the  testator's  death ;  and  administration  of  his  personal 
estate,  with  his  will  annexed,  was  granted  to  her  husband. 
Benewals  of  the  two  leases  were  obtained  by  the  Duke  of 
Norfolk,  in  which  he  was  described  as  administrator  of  Charles 
Fitzroy  Scudamore;  but  the  fines  of  renewal  were  paid  with 
his  own  money. 

On  the  1st  of  September,  1810,  the  Duke  executed  a  deed,  by 
which, — (after  reciting  that  he,  as  the  husband  of  Frances 
Fitzroy  Duchess  of  Norfolk,  was  by  the  rights  of  marriage 
entitled  to  all  her  personal  estate ;  and  that,  as  some  question 
might  arise,  in  case  the  Duchess  should  survive  him,  concerning 
the  right  to  the  several  leasehold  estates  granted  to  the  lessee,  his 
executors,  administrators,  and  assigns  during  certain  lives  and 
the  life  of  the  survivor,  which  Charles  Fitzroy  Scudamore  had 
been  entitled  to  at  the  time  of  his  death,  he,  the  Duke,  was 
desirous  that  the  same  leasehold  estates  should  be  considered 
and  be  his  own  absolute  property,) — it  was  witnessed,  that  he,  the 
[  *227  ]  Duke  of  Norfolk,  ^bargained,  sold,  and  assigned  the  leaseholds 
to  Henry  Howard,  his  executors,  administrators,  and  assigns, 
upon  trust  for  the  Duke,  his  executors,  administrators,  and 
assigns.     Some  subsequent  renewals  took  place. 

The  Duke  died  in  1815,  having  appointed  Henry  Howard  his 
executor.  The  Duchess  died  in  October,  1820,  without  issue ; 
and  it  was  admitted  in  the  answer,  that  she  had  not  done  any 
act  to  bar  the  quasi  estate  tail  alleged  to  have  been  created  by 
her  father's  will  in  the  leaseholds  for  lives.      All  the  cestuis  que 


! 
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tit  named  in  the  leases,  which  were  subsisting  at  her  father's      Fitzbot 
death,  died  before  her.  Howlsn. 

The  plaintiff  derived  his  title  under  Charles  Fitzroy,  to  whom 
the  testator,  in  default  of  issue  of  his  own  daughter,  had  limited 
over  his  estates :  and  the  prayer  of  the  bill  was,  that  he  might 
be  declared  entitled  to  the  leaseholds  for  lives. 

The  defendant  Charles  Howard  claimed  the  leaseholds  under 
the  indenture  of  the  1st  of  September,  1810,  and  as  executor 
and  devisee  of  the  Duke  of  Norfolk ;  insisting  that  they  vested 
in  the  Duke  and  Duchess  as  personal  estate,  and  not  under  the 
devise  in  her  father's  will,  and  that  the  Duke,  as  administrator, 
and  by  virtue  of  his  marital  right  and  the  acts  done  by  him, 
became  entitled  to  them  absolutely. 

Mr.  Svgden  and  Mr.  Norton,  for  the  plaintiff,  contended, 
that  the  interest  in  these  leaseholds,  being  a  freehold  interest, 
would  pass  under  the  general  terms  used  in  the  will  of  the 
testator;  that  the  Duchess  of  Norfolk  was  under  the  devise 
qnasi  tenant  in  tail,  and,  no  act  having  been  done  by  her  to  bar 
either  her  issue  or  the  remainder-man,  the  limitation  over  took 
effect  on  her  ^death  without  issue.    *    *    ♦  [  •228  ] 

Mr.  Preston  and  Mr.  Bickersteih  raised  the  foilowing  points 
on  behalf  of  the  defendant : 

First.  The  leaseholds  did  not  pass  by  the  will  of  Charles 
Fitzroy  Scudamore.  *  *  When  the  testator  gave  "  his  lands, 
tenements,  and  hereditaments,"  in  certain  counties,  and  "all 
ofA^his  real  estate,"  the  use  of  the  word  *' other  "  shews,  that 
the  lands  and  hereditaments,  which  he  had  in  view,  were  lands 
and  hereditaments  answering  the  ^description  of  real  estate;  [*229] 
and  surely  the  character  of  real  estate  cannot  be  attributed  to 
leaseholds  limited  to  executors  and  administrators,  t 
[For  the  authorities  cited  see  the  judgment.] 

The  Lobd  Chancbllob  :  ^®28. 

Dec,  11. 

The  first  question  is,  whether  the  leaseholds,  which  the  tes-        — 
tator  held  under  the  Bishop  of  Hereford,  passed  by  the  devise  ?       '^       ^ 
That  such  leaseholds  are  freehold  estates,  being  estates  for  lives, 

t  See  now  the  Wills  Act,  1  Yict.  c.  26,  s.  6. 
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FiTZBOT      is  perfectly  clear :  they  pass  only  by  a  will  attested  according  to 
Howard,     the  provisions  of  the  Statute  of  Fraads ;  and  all  the  authorities 
shewing  that  they  are  freeholds,  from  The  Duke  of  Devonv.  Kinton 
down  to  the  present  time,  are  collected  in  the  elaborate  judgment 
of  Lord  Eldon  in  Ripley  v.  WaterworthA      Indeed,  in  the  dis- 
cussion at  the  Bar,  it  was  admitted  that  they  were  freeholds  in 
the  lessee,  though  the  word  quasi  occasionally  crept  in.     If  they 
are  freeholds  in  the  lessee,  they  are  freeholds  also    in   the 
executor,  if  he  takes  them  as  special  occupant ;  but  thongh  he 
takes  them  as  freeholds,  yet,  according  to  the  opinion  of  Lord 
Eldon  in  the  case  to  which  I  referred,  he  takes  them  as  a 
trustee  for  the  individual  entitled  to  the  personal  estate. 

If  they  are  freeholds,  they  will  pass  by  the  description  of 
"  lands  and  hereditaments,"  the  words  used  in  this  wilL  That 
does  not  rest  on  mere  general  assertion ;  because  the  very  point 
was  made  by  coimsel  in  the  case  of  Walking  v.  Lea^l  that,  under 
a  devise  of  all  the  devisor's  freehold  estates,  or  a  general  devise 
of  lands,  an  estate  held  for  lives  would  pass ;  and  the  Court 
assented  to  that  opinion,  confirming  it  not  merely  by  a  short 
statement,  but,  according  to  the  habit  of  Lord  Eldon,  by  a 
train  of  observations  connected  with  the  subject.  These  estates, 
therefore,  being  freehold,  passed  by  the  description  of  lands  and 
hereditaments,  or  would  pass  by  that  description. 

In  the  argument  on  this  point  a  number  of  cases  were  cited, 
[  *28i  ]  which  do  not  appear  to  me  to  be  very  closely  ^applicable  to  the 
present  question.  I  allude  to  such  cases  as  that  of  Rose  v. 
Bartlettf%  where  it  was  held,  that,  if  a  man,  having  lands  in  fee 
and  lands  for  years,  devises  all  his  lands  and  tenements,  the 
fee-simple  lands  alone  pass,  and  not  the  leases  for  years.  But 
that  doctrine  is  confined  to  leaseholds  for  years,  and  there  is 
neither  authority  nor  principle  to  extend  it  to  leaseholds  for  lives. 
I  therefore  put  that  class  of  cases,  Rone  v.  Bartlett^  Day  v. 
Trigg,\\  &c.,  entirely  out  of  my  consideration. 

Beliance  was  placed  upon  the  words  ''other  his  real  estate/' 
which,  it  was  said,  imported,  that,  under  the  term  ''  lands,"  the 

t  7  Ves.  425 ;  see  now  the  Willfl     Act. 
Act,  1  Vict.  c.  26,  8.  6.  §  Cro.  Car.  292. 

X  6  Vee,  636—642;   see  the  Wills         ||  1  P.  Wms.  280. 
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testator  meant  real  estates ;  and  that,  though  these  leaseholds  Fitzbot 
are  freeholds,  it  does  not  follow  that  they  are  real  estates.  In  howabd. 
the  first  place,  I  do  not  admit  that  it  necessarily  follows  from  the 
construction  of  the  clause,  that  by  the  term  ''lands"  the  tes- 
tator must  have  meant  real  estates ;  but  if  he  did  so  mean,  as 
the  interest  in  question  is  a  freehold  estate  in  lands,  I  should 
^nsh  to  have  some  authority  to  satisfy  me,  that  it  is  not  to  be 
considered,  in  the  hands  of  the  lessee  at  least,  as  real  estate. 

It  was  further  contended,  that,  although  these  estates  might 
pass  by  the  words  used  in  the  will,  yet,  if  there  was  an  inten- 
tion on  the  x>art  of  the  testator  that  they  should  not  pass,  that 
intention  must  be  carried  into  effect. 

[Upon  this  point  his  Lordship  said :] 

It  does  not  appear  to  me  that  there  is  any  case,  or  any  [232] 
anthority  whatever  to  shew,  that  the  mere  circumstance  of  a 
limitation  of  this  description  is  a  suflScient  *indication  of  t  •233  ] 
intention  that  leaseholds  for  lives  should  not  pass  under  a 
general  devise  similar  to  that  which  is  the  subject  of  the 
present  inquiry.  I  am  therefore  of  opinion,  that,  so  far 
as  relates  to  this  point,  the  leaseholds  did  pass  by  the  devise  to 
Charles  Fitzroy  Scudamore. 

[Upon  the  question  of  the  operation  of  the  renewals  his       C  234  ] 
Lordship  held  that  the  plaintiff  was  entitled,   and  that]    an 
account  must  be  directed  with  respect  to  the  fines  of  renewal 
on  the  one  side,  and  the  receipt  of  rents  on  the  other,  since  the 
death  of  the  Duchess  of  Norfolk. 
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„"2«.  GIDDINGS  V.  GIDDINGS. 

Dee.  1, 2» 

1827.  (3  BiuseU,  241—261.) 

^^•^»  If  a  tenant  for  life  of  an  tmderleaae  for  eighteen  years,  granted  bj  a 

JLtlU  Caurt  person  who  himaelf  holds  the  premises  so  underlet,  along  with  other 

GoPLXT   *  property,  nnder  a  lease  for  twenty-one  years,  purchases  the  inteirest  of 

If  jl^  *  his  immediate  lessor,  and  obtains  from  the  superior  lessor  a  renewal  of 

[  242  ]  the  lease  thus  purchased,  the  renewed  lease  is  subject,  so  far  as  regards 

the  premises  which  were  comprised  in  the  underlease,  to  the  same  tnzsts, 

as  would  have  affected  the  underlease,  if  it  had  not  been  merged  or  had 

not  expired  by  the  effluxion  of  time. 

[A  NOTE  of  this  case  is  retained  for  the  sake  of  the  following 
observations  of  the  Mastbb  of  the  Bolls.  The  property  com- 
prised in  the  original  underlease  was  called  *^  The  Byde  MilL'* 
The  plaintiff  claimed  the  renewed  lease  of  this  property  as 
remainder-man  under  the  will  of  his  grandfather ;  the  defendant 
claimed  the  property  under  the  will  of  the  tenant  for  life,  who  is 
referred  to  in  the  judgment  as  John  Giddings  the  son. 

The  Master  of  the  Bolls  (after  dealing  with  another  ques- 
tion) said :] 
[  257  ]  John  Giddings,  the  son,  was  in  possession  of  the  Byde  MilL 

If  he  had  merely  renewed  the  lease  of  the  Byde  Mill,  the  benefit 
of  that  renewal  would  have  belonged  to  the  present  plaintiff. 
But  it  is  said  that  he  did  not  renew  the  lease  of  the  Byde  Mill. 
He  purchased  the  right  of  his  lessor  [Harris] ,  and  took  a  new 
lease  of  the  Byde  leasehold,  which  comprehended  the  Byde  Mill 
and  other  property,  from  the  immediate  lessee  of  the  Bishop  of 
Salisbury.  The  first  question  then  is,  whether,  where  a  tenant 
for  life  of  a  leasehold  estate  renews  the  lease,  and  there  is  com- 
prehended in  the  renewed  lease  some  other  property  in  addition 
to  the  premises  previously  demised,  the  claim  of  the  person  in 
remainder  will  be  thus  defeated  ?  In  my  opinion,  the  addition 
of  other  property  could  not  have  interfered  with  or  impaired  the 
rights  of  the  persons  in  remainder.  If  John  Giddings,  the  son, 
had  taken  from  Mr.  Harris's  family,  not  a  renewed  lease  of  the 
Byde  Mill  alone,  but  a  lease  of  the  Byde  Mill  and  other  property, 
the  person  in  remainder  would  be  entitled  to  the  benefit  of  that 
lease,  so  far  as  it  extends  to  the  Byde  Mill. 

Having  now  gotten  rid  of  the  circumstance,  that  the  exifitirtg 
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lease  is  a  lease  of  other  property,  as  well  as  of  the  Byde  Mill,  Gibdikos 
the  case  resolves  itself  into  this ; — if  *an  under-lessee,  who  has  giddinos. 
only  a  life  estate  in  his  lease,  instead  of  taking  a  renewed  lease,  C  *^^^  ^ 
purchases  the  interest  of  an  immediate  lessor,  and  obtains  from 
the  superior  lessor  a  renewal  of  the  lease  which  he  has  so  pur- 
chased,  will  he,  under  such  circumstances,  be  entitled  to  the 
property  absolutely?  That  state  of  things  falls  within  the 
general  rule ;  the  mere  circumstance  of  the  lease  being  taken, 
not  from  the  immediate  lessor,  but  from  a  superior  lessor, 
cannot  defeat  the  right  of  a  remainder-man ;  and  the  remainder- 
man will  still  be  entitled,  on  the  principle  that  a  lease,  obtained 
by  a  tenant  for  life,  enures  for  the  benefit  of  all  in  remainder. 
What  difference  can  it  make  in  the  application  of  that  principle, 
whether  the  lease  be  taken  from  the  immediate  lessor  or  from  a 
superior  lessor?  If  John  Giddings  [the  tenant  for  life]  had 
obtained  a  renewal  of  the  lease  from  the  family  of  Harris  [his 
immediate  lessor],  that  renewal  would  have  enured  for  the 
benefit  of  all  claiming  under  the  limitations  in  the  grandfather's 
wiU:  here  is  a  lease  of  the  same  property,  which  has  been 
obtained  from  the  lessor  of  Harris :  how  can  the  trusts,  to  which 
it  is  subject,  be  varied  by  the  circumstance  of  its  being  granted 
by  the  superior  lessor,  without  the  intervention  of  a  mesne 
tenant? 

It  is  said  there  are  cases  in  point,  establishing  a  contrary 
principle:  and  Hardman  v.  JohnsoUfj:  and  Randall  v.  RvsseUfl 
both  decided  by  Sir  W.  Grant,  have  been  cited  in  support  of  the 
assertion.  If  I  thought  those  cases  established  a  contrary  principle, 
I  should  feel  myself  bound  by  the  decisions.  But  I  do  not  think 
they  establish  a  contrary  principle.  These  were  cases  in  which 
the  reversion  in  fee  was  purchased ;  and  there  was  no  longer  a 
leasehold  interest  existing.  In  this  case  the  leasehold  interest 
exists  in  the  identical  premises.  It  therefore  falls  within  the 
general  principle. 

It  is  a  satisfaction  to  me  to  know,  from  a  note  in  the  hand-       [  259  ] 

writing  of  the  late  Master  of  the  Bolls,  that  he  entertained 

the  same  opinion  and  on  the  same  grounds.     The  case,  he  said, 

was  not  taken  out  of  the  general  principle,  by  the  addition  of 

t  17  B.  B.  95  (3  Mer.  347).  J  17  E.  B.  56  (3  Mer.  190). 
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GiDDiNOB     other  property  to  the  Byde  Mill,  nor  by  the  circumstaiMJe  that 

GiDDnrGs.    the  existing  lease  was  obtained,  not  from  the  immediate  reversioner 

of  the  lease  of  the  Byde  Mill,  but  from  the  superior  lessor  of 

the  Byde  leasehold. 

♦  »  ♦  »  » 

[The  suit  was  eventually  compromised]  • 


1828.  COLE  V.  FITZGERALD. 

Feb.  8. 

(1  Sim.  &  St  189;  3  BusseU,  301—303.) 

Leach  V  C 
On  Appeal/  ^  bequest  of  household  furniture  and  other  household  effects  in  a 

jg27.  dwelling-house  and  premises,  oomprises  all  property  placed  there,  either 

j£ay  6,  ^^r  ornament,  or  for  use  or  consumption  in  it. 

Lord  John  Fitzgerald  devised  to  Elizabeth  Cole  his  dwelling-honse, 

^^  c^^^*  garden,  and  premises  at  Bomsey  for  her  life,  and  bequeathed  to 

[  301  ]       her  absolutely  all  "  the  household  furniture,  and  other  household 

effects,  of  and  belonging  to  him,  in  the  said  dwelling-house  and 

premises  at  the  time  of  his  decease." 

.  The  following  articles,  among  others,  were  found  in  the 
dwelling-house,  or  in  the  premises,  at  the  testator's  death :  four 
fowling-pieces,  a  pair  of  pistols,  lathes  and  apparatus  for  turning, 
with  a  quantity  of  ivory ,  mahogany,  &c.,  a  patent  sawing 
machine,  a  vice  and  anvil,  a  great  number  of  tools,  a  copying- 
machine,  several  paintings  in  frames,  about  a  hundred  volumes 
of  such  books  as  are  in  ordinary  circulation,  an  organ,  a  parrot 
and  cage,  a  grey  pony,  a  cow,  a  hay-stack,  and  a  considerable 
stock  of  wines  and  liquors. 

By  an  order  of  the  Vicb-Chancbllor,  bearing  date  the  24th 
of  January  1828,  it  was  declared,  that  the  pony,  cow,  fowling- 
pieces,  and  parrot  and  cage,.t  formed  part  of  the  general  personal 
estate  of  the  said  testator,  and  that  the  several  other  articles 
were  the  property  of  Elizabeth  Cole. 
L^^^l  A  petition  of  appeal  was  presented  against  so  much  of  this 

order  as  gave  Mrs.  Cole  the  books,  wines,  and  Hquors,  two 
mahogany  turning  lathes,  with  drawers  and  apparatus,  a  patent 

t  According  to  the  statement  in  of  the  Yioe-Chakcellor,  taken  by 

1  Sim.  &  St.  189,  the  parrot  passed  the  reporter,  his  Honour  declared, 

imder   the   bequest   to  Mrs.    Cole,  that  the  parrot  did  not  pass. 
According  to  a  note  of  the  judgment 
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sawing  machine  and  apparatus,  two  grindstones  on  stands,  with        Cole 
apparatus,  a  work-bench,  with  three  drawers,  a  vice  and  anvil,  Fitzgerald. 
a  mahogany  chest  of  drawers  for  tools,  a  mahogany  letter-copying 
machine,  a  large  quantity  of  tools,  and  a  stock  of  ivory,  hardened 
mahogany,  Sec. 


[808] 


Mr.  Heald  and  Mr.  Garratt,  in  support  of  the  appeal.  *    *    ♦ 
Mr.  Home  and  Mr.  Koe,  contra. 

The  Lobd  Chancellor  : 

It  is  clear  that  this  testator,  by  adding  to  '' household  furni- 
ture" "other  household  effects,"  meant  to  carry  his  bequest 
further  than  merely  to  household  furniture.  The  only  question 
is,  how  far  the  word  "  effects  "  is  controlled  by  the  word  **  house- 
hold ;  "  and  though  some  doubt  may  be  entertained  with  respect 
to  the  wines  and  liquors,  the  books,  and  the  turning  machinery, 
I  do  not  see  any  sufficient  reason  for  excluding  any  of  them  from 
the  bequest  to  Mrs.  Cole. 

Order  affirmed. 


MOEEIS  V.  DAVIES.  1827. 

(3  Buasell,  318-319.)  ^"1^  ^^• 

[This  was  an  application  on  a  point  of  practice  which  arose  in       ^  ^^^  ^ 
a  well-known  case,  reported  in  5  CL  &  Fin.  168.     The  point  here 
raised  was  not  of  any  permanent  interest.] 


1826. 
Dec.  12. 


1822. 

HINDMARSH  v.  SOUTHGATE.t  Nov^s. 

(3  Buesell,  324—328.)  Leach,  V.-C. 

If  letters  of  administration  be  granted  to  an  infant,  under  which  he 
receives  and  disposes  of  assets  of  the  intestate,  an  account  cannot  be 
directed  in  respect  of  his  receipts  during  his  infancy.  Loid 

Eldon,  L.C. 
This  was  a  suit  by  creditors  for  the  administration  of  the        1827. 

assets  of  Richard  Abbott,  who  died  intestate  in  February,  1816.       ^^yj^^^- 

The  bill  alleged  that  Mary  Ann  Abbott,  the  widow  of  the        Lord 

Lyndhurst, 

t  In  re  Games  (1885)  31  Ch.  Div.  147 ;  55  L.  J.  Ch.  303.  r^*^^' , 

B.B, — ^voL.  xxvn.  O 
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HiNDMARSH    intestate,  at  the  suggestion  and  by  the  procurement  of  John 
souTHOATB.    Southgate,  her  father,  obtained  letters  of  administration  to  her 
husband's  estate ;  that  John  Southgate,  in  her  name,  and  under 
colour  of  the  letters  of  administration,  carried  on  the  business  of 
a  tavern-keeper  in  premises  which  the  intestate  was  in  possession 
of  at  the  time  of  his  death,  and  collected  a  great  part  of  his 
personal  estate ;  that  the  widow  and  her  father  disposed  of  the 
stock  in  trade  of  the  deceased,  and  of  the  lease  of  the  premises, 
and  had  applied  the  proceeds  to  their  own    use;    that    the 
plaintiffs  had  brought  actions  to  recover  the  amount  of  debts  due 
to  them  from  the  testator,  and  had  obtained  verdicts ;  that  John 
Southgate  then  procured  the  letters  of  administration,   which 
had  been  granted  to  Mary  Ann  Abbott,  to  be  recalled,  on  the 
ground  that  she  was  an  infant ;  and  that  he  had  himself  obtained 
letters  of  administration  to  Bichard  Abbott  during  her  minority. 
The  prayer  was,  that  John  Southgate  might  account  for  the 
assets  which  he  had  received  as  well  before  as  after  he  had 
taken  out  administration ;  and  that  he  might  be  charged,  as  in 
the  nature  of  an  executor  de  son  tort,  with  such  parts  of  the  intes- 
tate's assets  as  he,  or  any  person  by  his  order  or  procurement, 
had  received,  before  he  was  clothed  with  the  character  of  personal 
representative. 
[  325  ]  Mary  Ann  Abbott,  by  her  answer,  stated  that  she  was  still  an 

infant,  and  submitted  her  rights  to  the  Court. 

John  Southgate,  by  his  answer,  asserted,  that  it  was  not  at 
his  suggestion,  or  by  his  procurement,  that  Mary  Ann  Abbott 
had  taken  out  letters  of  administration  to  her  husband,  and 
interfered  with  the  assets,  but  at  the  request  of  trustees,  who  had 
been  appointed,  at  a  meeting  of  the  creditors,  to  superintend 
the  management  of  the  affairs  of  the  intestate ;  and  that,  when 
the  letters  of  administration  granted  to  her  were  recalled,  he 
himself  took  out  administration,  as  being  a  creditor  of  the 
intestate  to  a  large  amount.  He  had  been  one  of  the  sureties  in 
the  bond  for  his  daughter's  due  administration. 

Pending  the  suit,  Mary  Ann  Abbott,  having  attained  her  full 
age,  procured  letters  of  administration  to  the  estate  of  Hichard 
Abbott  to  be  granted  to  her,  and  intermarried  with  Meller.  A 
supplemental  bill  was  filed,  praying^an  account  against  her. 
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On  the  18th  of  November,  1822,  the  Vice-Ghancellob  made  a  Hindmabsh 
decree,  directing  "  an  account  of  the  personal  estate  of  Richard  southoatb. 
Abbott  come  to  the  hands  of  Mary  Ann  Abbott  before  her 
marriage  with  Meller  or  since  such  marriage,  or  by  any  other 
person  or  persons  by  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use ;  and  in  taking  such  account  the  Master  was 
to  distinguish  what  was  possessed  by  her  or  by  her  order,  or  for 
her  use,  before  she  attained  twenty-one,  and  what  had  been  so 
possessed  since  that  time."  An  account  was  also  directed  of  the 
l)er8onaI  estate  possessed  by  John  Southgate,  or  any  person  or 
persons,  &c.,  and  of  the  application  thereof,  with  liberty  to  the 
Master  to  state  special  circumstances. 

The  defendants  appealed,  insisting  that  the  Court  ought  not  to      [  326  ] 
have  directed  any  account  as  to  the  payments,  receipts,  or  other 
acts  of  Mary  Ann  Abbott  during  her  infancy. 

The  cause  was  argued  before  Lord  Eldon,  by  Mr.  Heald  and      ^®^'^- 
Mr.  Wray  for  the  appellants,  and  by  Mr.  Hart  and  Mr.  Roupell 
in  support  of  the  decree :  and  afterwards  before  Lord  Lyndhurst,        1827. 
by  Mr.  Heald  and  Mr.  Wray  on  the  one  side,  and  Mr.  Pepys  and  ^^' 

Mr.  Roupell  on  the  other. 

It  was  contended,  in  support  of  the  appeal,  that,  as  an 
inhnt  could  not  be  lawfully  clothed  with  the  character  of 
administrator,  no  account  could  be  directed  against  an  infant  in 
respect  of  assets  received  by  him  during  his  infancy,  under  the 
improper  assumption  of  the  character  of  administrator;  and 
the  cases,  referred  to  in  Bacon's  Abridgement — Executors  and 
Administrators,  A.  7,  B,  1, — ^were  cited.  The  account,  therefore, 
against  John  Southgate,  ought  to  commence  only  from  the  time 
when  he  obtained  administration  durante  minoritate ;  and  against 
Mary  Ann  Abbott,  from  the  date  of  the  administration  granted 
to  her  after  she  had  attained  twenty-one. 

On  the  other  hand,  it  was  said,  that  to  direct  a  partial 
account  of  assets  would  be  an  anomalous  proceeding.  It  was 
clear  that  the  defendants  bad  interfered  with  and  disposed  of 
assets,  before  the  date  of  the  administration  dwrante  minoritate : 

Q  2 
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HiNDMABSH  ought  there  not,  therefore,  to  be  an  inquiry  concerning  the  assets 
SouTHGATE.  generally,  which  had  been  received  by  them,  or  by  any  person 
for  their  use?  Mary  Ann  Abbott,  during  her  infancy,  might 
have  sold  part  of  the  assets,  and  purchased  other  property, 
which  she  might  have  sold  again;  and  she  might  not  have 
received  the  price,  till  after  she  attained  twenty-one.  Would  she 
[  *327  ]  *not  be  accountable  for  the  money  so  received?  But,  in  fact, 
the  decree  did  not  declare  to  what  extent  either  she  or  Southgate 
was  to  be  charged:  it  merely  directed  inquiries,  in  order  to 
ascertain  what  part  of  the  assets  had  been  received  by  them 
respectively;  and  upon  the  report,  every  question  as  to  their 
liabilities  in  respect  of  their  receipts  would  be  determined.  Such 
was  the  view  which  the  Vice-Chancbllor  took  of  the  case.  Even 
if  the  creditors  should  be  unable  to  obtain  a  decree  for  payment 
against  Mary  Ann  Abbott  in  regard  of  sums  received  as  adminis- 
tratrix during  her  infancy,  they  may  not  be  without  remedy 
against  her  sureties. 

The  order  made  on  the  appeal  was  as  follows : 
"  His  Lordship  doth  order  that  so  much  of  the  bill  as  seeks  to 
have  an  account  taken  of  the  personal  estate  of  Eichard  Abbott 
prior  to  the  time  when  John  Southgate  became  the  personal  repre- 
sentative of  the  said  Richard  Abbott,  during  the  minority  of 
Mary  Ann  Abbott,  do  stand  dismissed  ;  and  doth  therefore  order 
that  the  decree  be  varied,  by  directing  the  Master  to  take  an 
account  of  the  personal  estate  of  the  intestate  come  to  the  hands 
of  John  Southgate,  or  of  any  other  person  or  persons  by  his 
order,  or  for  his  use,  since  he  became  the  personal  representative 
of  the  intestate  under  and  by  virtue  of  the  letters  of  adminis- 
tration durante  minoritate  of  Mary  Ann  Abbott,  instead  of  taking 
the  account  of  the  personal  estate  of  the  intestate  against  the 
said  defendant,  as  directed  by  the  decree.  And  it  is  ordered 
[  *328  ]  that  the  said  decree  be  also  varied,  by  directing  that  the  *Master 
do  take  an  account  of  the  personal  estate  of  the  intestate  come 
to  the  hands  of  the  said  defendant,  Mary  Ann  Abbott,  (now  Mary 
Ann  Meller)  or  of  any  other  person  or  persons  by  her  order,  or 
for  her  use,  since  the  second  letters  of  administration  were 
granted  to  her,  after  she  attained  the  age  of  twenty-one  years. 
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iDstead    of  taking  an  account  of  the  personal  estate  of  the    Hinbmabsh 
intestate  against  her  as  directed  by  the  decree:  and  with  the    southgate. 
aforesaid  variations,  it  is  ordered  that  the  decree  be  affirmed," 
Ac— Reg.  Lib.  1826,  A.  1679. 


ATTOKNEY-GENEKAL  v.  MILL. 

(3  BtisseU,  328—339;  S.  C.  5  L.  J.  Ch.  153.) 
Application  of  Mortmain  Act  to  Scottish  charities. 

[Tms  case  was  affirmed  on  appeal  to  the  House  of  Lords,  as 
reported  in  5  Bl.  (N.  S.)  598 ;  2  Dow  &  CI.  393.  A  report  of  the 
appeal  will  be  found  in  a  later  volume  of  the  Bevised  Beports.] 


1827. 
May  14,  16. 

[328] 


BAKEK  V.  BANBTJEY.f 

(3  EiiBsell,  340—343.) 

A  legacy  was  given  to  the  separate  use  of  a  married  woman  during 
the  joint  liTes  of  her  and  her  husband,  and  in  case  she  survived  him,  to 
her  absolutely,  but  if  she  did  not  survive  him,  to  such  person  as  she 
ahould  by  will  appoint;  and  in  default  of  appointment  to  her  next  of  kin, 
exclusive  of  her  husband :  she  died  in  the  lifetime  of  her  husband  and 
of  the  testator :  Held,  that  the  legacy  lapsed. 

Thb  will  of  John  Baker  contained  the  following  bequest : — 
"  And  as  to  my  personal  estate  my  will  is,  that  my  executors 
do  invest  the  sum  of  10,000L  sterling  in  the  purchase  of  stock  in 
the  public  funds  in  their  own  names,  upon  trust,  to  pay  the 
dividends  thereof,  as  the  same  shall  become  receivable,  into  the 
proper  hands  of  my  nearest  relation,  the  said  Ann  Beed,  or 
authorize  her  to  receive  the  same  for  her  sole  and  separate  use, 
ioT  and  during  the  joint  lives  of  herself  and  her  said  husband, 
the  said  Gilfred  Lawson  Beed  ;  which  dividends  shall  not  be  in 
the  least  subject  to  the  debts,  control,  or  engagements  of  her 


tThis  case  was  not  dted  to  or 
foUowed  hy  Sir  JoHX  Leach  (then 
Mft^T  oC  ihe  Bolls)  in  Hardwick  v. 
nuriUm  (1828)  4  Bussell,  380,  and 
in  Edward$   v.    Sdloway    (1848)  2 


Phillips,  625;  17  L.  J.  Ch.  329,  Lord 
CoTTBNHAM,  L.C.,  declined  to  follow 
Baker  v.  Hanhury^  but  whether  it  can 
be  treated  as  overruled  is  not  quite 
clear. — O.  A.  S. 


1827. 
May  19. 

Lord 

Lyndhurst, 

L.C. 

[340] 
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Bakbr      said  husband ;  and,  in  case  the  said  Ann  Heed  shall  survive  the 
Hanburt.    said  Gilfred  Lawson  Reed,  upon  trust  that  my  said  executors  do 
forthwith  transfer  the  whole  of  the  stock  that  shall  have  been 
purchased  with  the  said  10,0002.  sterling  and  the   unapplied 
dividends  thereof,  to  her  the  said  Ann  Heed,  for  her  own  use 
absolutely ;  and,  in  case  the  said  Ana  Seed  shall  depart  this  life 
in  the  lifetime  of  the  said  Gilfred  Lawson  Beed,  upon  trust  to 
transfer  such  stock,  and  pay  the  unapplied  dividends  thereof  to 
such  person  or  persons  for  such  use  or  uses,  and  in  such  manner 
and  form,  as  she  the  said  Ann  Beed  shall,  in  and  by  her  last 
will  and  testament,  or  any  writing  purporting  to  be  her  last  will 
and  testament,  under  her  hand,  notwithstanding  her  coverture, 
order,  direct,  or  appoint,  give  or  bequeath  the  same;  and  in 
default  of  such  direction  or  appointment  thereof,  shall  and  do 
transfer  and  dispose  of  the  same,  or  so  much  or  such  part  thereof 
[  '341  ]      as  shall  not  be  so  appropriated  or  disposed,  and  pay  *the  un- 
applied dividends  thereof,  to  such  person  or  persons  (exclusively 
of  the  said  Gilfred  Lawson  Beed),  as  would  be  entitled  thereto 
under  the  Statute  of  Distributions,  as  the  next  of  kin  of  her  the 
said  Ann  Beed,  if  she  the  said  Ann  Beed  had  died  possessed 
thereof  a  widow  and  intestate,"  &c. 

Ann  Beed  died  in  the  lifetime  of  the  testator  and  of  her 
husband,  leaving  a  daughter,  her  only  child.  This  daughter  had 
married  the  plaintiff  Baker ;  and  she,  in  conjunction  with  her 
husband,  as  being  the  sole  next  of  kin  of  her  mother,  claimed  by 
the  present  bill  payment  of  the  legacy  of  10,000Z. 

The  question  was,  whether  the  legacy  lapsed  by  the  death  of 
Ann  Beed  in  the  testator's  lifetime,  or  went  to  the  person  or 
persons  to  whom  the  money  was  directed  to  be  paid,  if  Ann  Beed 
made  no  appointment. 

The  decree  of  the  Vice-chancellor  declared,  that  the  legacy 
had  lapsed. 

The  plaintiffs  appealed. 

Mr.  Shadwell,  in  support  of  the  appeal : 

In  the  event  which  happened, — the  death  of  Ann  Beed  in  her 
husband's  lifetime, — the  bequest  is  to  her  for  life,  with  a  power 
of  appointment ;  remainder,  if  she  made  no  appointment,  to  her 
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next  of  kin,  exclusive  of  her  husband.    The  gift  to  the  next  of       Baker 
kin  is  distinct  from  any  interest  given  to  her,  and,  therefore,     hanbury. 
cannot  be  affected  by  her  death  :  Perkins  v.  MicklethwaiteA 

Mr.  Stigden  and  Mr.  Wakefield,  contra  : 

The  object  of  the  testator  was,  that  Mrs.  Heed  should  have  the 
whole  beneficial  interest  in  the  10,000/.,  but  so  *as  to  exempt  it  [  *342  ] 
from  marital  control.  *  *  The  next  of  kin  are  put  in  the  place 
of  the  appointees  of  this  lady ;  they  can  take  only  what  she  might 
have  appointed ;  she  could  have  appointed  nothing,  because  she 
died  before  the  testator ;  and  their  claim  must,  therefore,  fail 
entirely:  CaUharpe  v.  Gough,l  Humberstone  v.  Stanton.^ 

Mr.  Shadwell,  in  reply : 

In  Calthorpe  v.  Gomh,  the  legacy  was  given  to  Lady  Gough 
absolutely,  if  she  survived  her  husband :  she  did  survive  him, 
and,  therefore,  if  she  could  not  take  the  legacy,  no  other  person 
could  claim  it ;  and,  as  she  afterwards  died  in  the  testator's 
lifetime,  the  bequest  necessarily  failed.  *  *  In  the  events 
which  have  happened  [here],  Mrs.  Beed  had  merely  a  life-interest 
in  this  sum  of  10,000/.,  with  a  limitation  over  to  her  next  of  kin, 
subject  only  to  be  defeated  by  the  exercise  of  her  power  of 
appointment. 

The  Lord  Chancellor  was  of  opinion  that  the  legacy  was  ^^vj^^ 
intended  to  be  an  absolute  bequest  to  Mrs.  Beed,  but  that  it  was  [  3i3  } 
qualified  on  account  of  her  situation  as  a  married  woman ;  and 
he  referred  to  the  observations  of  Lord  Alvanley,  in  his  judg- 
ment in  CaUhorpe  v.  Oough.  He  held,  therefore,  that  the  legacy 
had  lapsed ;  and  he  affirmed  the  decree  of  the  Yice-Ghancellob. 
-Beg.  Lib.  1826,  A.  1293. 

1 1  P.  Wms.  275.  n.;  4  T.  E.  707,  «.). 

I  2  B.  B.  505,  «.  (3  Br.  C.  C.  395,  §  12  B.  E.  243  (1  V.  k  B.  385). 
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1776.  FINCH  V.  HATTERSLEY.f 

[  345,  ».  ]  (3  Euaaell,  345,  n.) 

Implied  charge  of  debts  on  real  estate. 

Finch  v.  Hattersley,  upon  the  examination  of  the  Regis- 
trar's book,  appeared  to  be  to  the  following  effect : — 

The  defendant,  James  Hattersley,  made  his  will,  whereby  he 
directed,  ''  that  all  his  debts,  to  the  value  of  20«.  in  the  pound, 
and  his  funeral  expenses  should  be  paid  by  his  executrix  therein- 
after named ;  and  he  gave  to  his  wife,  M.  Hattersley,  all  and 
singular  his  houses,  lands,  messuages,  and  tenements  whatso- 
ever, with  their  appurtenances,  situate  in  the  township  of 
Barnsley,  in  the  county  of  York,  or  in  the  parish  or  precincts 
thereof.  And  he  gave  to  his  wife  all  the  rest  of  his  goods  and 
chattels  and  personal  estate  whatsoever;  which  said  honses, 
messuages,  lands,  and  tenements,  goods,  chattels,  and  personal 
estate  he  willed  should  be  fully  possessed  and  enjoyed  by  his 
said  wife  for  and  during  her  life ;  and,  at  the  end  thereof,  he 
willed  that  they  should  be  divided  by  his  said  wife  among  such 
of  his  children  as  should  be  then  living,  in  such  proportions  as 
she  should  think  proper :  and  he  thereby  constituted  her,  his 
said  wife,  executrix  of  his  said  will. 

By  the  decree,  the  Master  of  the  Rolls  declared,  that,  in 
case  the  said  testator's  personal  estate  should  not  be  sufficient 
for  payment  of  his  debts  and  funeral  expenses,  the  deficiency 
ought  to  be  made  good  out  of  the  said  testator's  real  estates,  and 
did  decree,  that  such  deficiency  be  raised  by  sale  or  mortgage  of 
the  said  testator's  real  estates,  or  a  sufficient  part  thereof. — ^Reg. 
Lib.  1775,  A.  223. 

t  Cited  as  a  note   to  Hmvell  v.  (1881)  20  Ch.  Div.  465;  51  L.  J.  Ck. 

WhitakeTy  3  Bussell,  343,  in  whichcase  434.— 0.  A.  S. 

the  executor  took  the  real  estate  in  The  present  case  was  questioned 

fee,    a    clear  case  which  it  is  not  by  Turner,  L.  J.,  Cook  v.  Dawson 

necessary  to  report  here.     See  now  (1861)  3  De  G.  F.  &  J.  227,  130. 
Tanqiveray 'WUUiume    and    Landau 


voL-xxvn.J         1827.    CH.    8  EUSS.  354—355.  89 


FARMER  V.  BRADFORD.f  ^va' 22. 

(3  Eussell,  3W— 359;  S.  C.  5  L.  J.  Ch.  157.)  „  ,"" 

Wliere,  under  a  settlement,  a  testator  had,  in  a  certain  event,  the  fee  leach  M.  R. 
of  an  estate,  subject  to  a  term,  and  had,  under  the  same  settlement,  a         [  354  ] 
power,  in  the  particidar  event,  to  appoint  the  fee  subject  to  the  term 
by  deed  or  will,  and  by  his  will  he  devised  the  estate  in  fee,  without 
reference  to  his  power,  the  will  takes  effect  as  a  devise  of  his  interest, 
and  not  as  an  execution  of  his  power. 

By  the  same  settlement  the  testator  had,  in  the  events  which  happened, 
a  power  to  appoint  a  sum  of  1,000/.,  which  was  to  be  raised  after  his 
death  by  the  term  to  which  the  fee  of  the  same  estate  was  subject ;  but 
his  will  took  no  notice  whatever  of  this  power :  Held,  that  the  devise  of 
the  estate  did  not  operate  as  an  execution  of  the  power  to  appoint  the 
1,000/. 

By  an  indenture  of  settlement,  dated  the  9th  of  May,  1801, 

aud  made  previous  to  the  marriage  of  William  Farmer  with 

Sarah  Peck,  her  uncle,  William  Peck,  conveyed  an  estate  called 

Lashill  to  two  trustees,  their  heirs  and  assigns,  to  the  use  of 

him,  William  Peck,  and  his  heirs  and  assigns,  till  the  intended 

marriage ;  and  from  and  after  the  solemnization  thereof,  to  the 

use  of  the  said  William  Peck,  and  his  assigns,  during  the  term  of 

his  natural  life ;  and  from  and  immediately  after  his  decease,  to 

the  use  of  the  defendant  James  Bradford,  for  a  term  of  600  years, 

to  commence  from  the  death  of  William  Peck ;  and  from  the 

end  or  sooner  determination  of  that  term,  to  the  use  of  such 

person  or  persons,  and  for  such  estates  and  interests,  as  the  said 

William  Peck  should,  by  deed  executed  and  attested  in  the 

presence  of  two  witnesses,  or  by  will  executed  in  the  presence  of 

and  attested  by  three  witnesses,  limit  and  appoint;  and,  in 

default  of  appointment,  then  to  the  use  of  the  said  William 

Peck,  his  heirs  and  assigns  for  ever.    And  as  to  the  term  of  600 

years,  it  was    thereby  declared,    that    the    defendant    James 

Bradford,  his  executors  and  administrators,  should,   after  the 

decease  of  William  Peck,  out  of  the  rents  *and  profits  of  the  said      [  'SoS  ] 

hereditaments,  or  by  mortgage  or  sale  thereof  for  all  or  any  part 

of  the  said  term  of  500  years,  raise  and  levy  the  sum  of  1,000Z., 

with  interest  for  the  same  at  the  rate  of  5  per  cent,  from 

^Clifford    V.    Clifford   (1852)    9      does  not  affect  the  application  of  this 
Hflie,  675,  shows  that  the  Wills  Act     case  to  modem  wills. — 0.  A.  S. 
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Farmer     the  decease  of  William  Peck,  and  fihould  stand  and  be  possessed 
BRADFORr.    thereof  upon  trust  to  permit  William  Farmer  to  receive  the  clear 
yearly  interest  and  proceeds  thereof  during  the  term  of  his 
natural  life  ;  and,  after  his  decease,  to  permit  and  suffer  the  said 
Sarah  Peck,  his  intended  wife,  to  receive  the  clear  yearly  interest 
and  proceeds  thereof  during  the  term  of  her  natural  life ;  and 
from  and  after  the  decease  of  the  survivor  of  William  Farmer 
and  his  said  wife,  to  pay  the  sum  of  1,0002.,  and  the  interest  and 
proceeds  thereof,  unto  and  amongst  all  and  every  the  child 
or  children  of  them  the  said  William  Farmer  and  his  intended 
wife,  and  the  issue  of  such   of  their  children  as  should  be 
then  dead,  in  manner  therein  mentioned ;  and  if  there  should  be 
no  such  child,  nor  any  issue  of  such  child,  living  at  the  death  of 
the  survivor  of  William  Farmer  and  his  said  intended  wife,  then 
to  pay  the  said  sum  of  1,0002.,  and  the  interest  and  proceeds 
thereof,  unto  such  persons  and  in  such  manner  as  the  said 
William  Peck  should  appoint  by  any  deed  executed  as  therein 
mentioned,  or  by  his  will  executed  in  the  presence  of  and  attested 
by  three  witnesses;  and  in  default  of  such  appointment,  then 
upon  trust  to  pay  the  same  to  the  executors  and  administrators 
of  Sarah  Peck,  the  intended  wife. 

The  marriage  took  effect.  In  1808,  Sarah  Peck,  the  wife, 
died,  leaving  only  one  child,  who  died  within  a  few  weeks 
afterwards,  and  in  the  lifetime  both  of  the  father,  William 
Farmer,  and  of  William  Peck,  the  mother's  uncle. 

In  1821,  William  Peck  made  his  will,  and  thereby,  without 
[  'ssc  ]  mentioning  the  powers  of  appointment  reserved  *to  him  by 
the  indenture  of  the  4th  of  May,  1801,  or  using  any  words  of 
reference  to  those  powers  or  to  the  settlement,  devised  his 
manors,  lands,  hereditaments,  and  premises  at  Lushill,  and  all 
other  his  real  estate,  to  his  nephew  William  Peck,  his  heirs  and 
assigns  for  ever :  and,  after  giving  certain  pecuniary  legacies,  he 
bequeathed  all  the  residue  of  his  personal  estate  and  property 
whatsoever  unto  his  said  nephew,  for  his  own  absolute  use  and 
benefit,  and  appointed  him  sole  executor  of  his  will.  He  died 
not  long  afterwards. 

The  1,000Z.  not  having  been  raised,  William  Farmer,  who  had 
taken  out  administration  to  his  deceased  wife,  filed  his  bill 
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against  the  trustee,  James  Bradford,  and  the  devisee,  William       Farmbb 
Peck,  the  nephew,  praying  to  have  the  l,000i.  raised  from  the    bbadfobd. 
Lashill  estate,  and  that  it  might  be  declared,  that,  in  the  events 
which  had  happened,  the  plaintiff,  in  his  own  right  in  respect  of 
his  life  estate,  and  as  the  administrator  of  his  deceased  wife,  was 
absolntely  entitled  to  the  money. 

The  defendant  Peck  claimed  the  1,000Z.,  subject  to  the  plaintiff's 
life  interest,  on  the  gromid,  that  the  devise  of  the  estate  to 
him  would  pass  all  such  interest  in  a  sam  of  money  charged 
on  that  estate,  as  the  devisor  had  power  to  appoint. 

Mr.  Sugden  and  Mr.  Wilbraham,  for  the  plaintiff : 

*  *  The  devise  of  the  estate  cannot  be  considered  as  an  [  357  ] 
appointment :  first,  because  the  will,  not  referring  to  the  power, 
and  the  words  of  it  being  fully  satisfied  by  property  other  than 
that  which  is  the  subject  of  the  power,  is  not  an  exercise  of  that 
power ;  secondly,  because  a  devise  of  the  fee,  which  was  in  the 
testator,  cannot  operate  upon  a  sum  of  money,  charged  upon  the 
estate,  over  which  the  testator  had  a  power  of  appointment,  but  in 
which  he  had  no  interest.  Therefore,  as  the  power  has  not  been 
exercised,  the  limitation  in  default  of  appointment  must  take  effect. 

Mr.  Preston  and  Mr.  Bickersteth,  for  William  Peck  : 

The  plaintiff  has  no  equity  to  claim  this  principal  sum  against 
the  inheritance.  The  power,  which  William  Peck  reserved  over 
the  inheritance,  corresponds  and  is  almost  in  the  same  terms 
with  the  power  over  the  charge;  which  shows  the  intention 
of  the  parties,  that  his  control  over  the  inheritance  and  over  the 
charge  should  be,  as  it  were,  consolidated.  *  *  A  power  to 
appoint  money  to  be  raised  out  of  an  estate,  may  be  exercised 
bv  an  appointment  of  the  estate  itself :  Bullock  v.  Fladgate.^ 
[They  also  cited  Pearson  v.  Lane,  17  Ves.  101,  a  case  resembling 
BuOock  V.  Fladgate.] 

Mr.  Preston  cited  also  a  manuscript  case  of  Beaumont  v.       [  358  ] 
TmM,  decided  in  1777,  in  which  it  was  said  to  have  been  held, 
that  the  devise  of  an  estate  passes  a  charge  upon  it,  where  the 
testator  has  no  other  interest  than  a  power  to  charge. 
t  12  B.  E.  270  (1  V.  &  B.  471). 
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Farmer  Mr.  Rose,  for  the  trustee, 

r. 
Bradford. 

Thb  Master  of  the  Rolls  : 

The  testator  here  has,  by  the  settlement,  a  power  to  appoint 
the  remainder  in  fee  of  the  Lushill  estate,  subject  to  his  own 
life  interest  and  to  a  term  of  500  years;  he  has  by  the  same 
settlement,  an  interest  in  the  whole  fee  of  the  estate,  subject 
to  the  term  of  500  years;   and  by  the  same  settlement,   he 
has  also  a  power  to  appoint  a  sum  of  1,0001.  to  be  raised 
by  the  500  years'  term,  in  the  event  of  there  being  no  child, 
nor  issue  of  any  child  of  the  plaintiff  and  Sarah  Peck,  living 
at  the  death  of  the  survivor.     By  his  will,   which  contains 
no  reference  either  to  the  settlement  or  to  his  power,  he  devises 
his  Lushill  estate  in  fee  to  the  defendant,  his  nephew,  and 
constitutes    him    residuary    legatee    of    his    personal    estate. 
According  to  the  settled  rule  of  construction,  the  devise  of  the 
Lushill  estate  must  take  effect  out  of  his  interest,  and  not 
[  *359  ]       in  execution  of  his  power ;  and  is,  therefore,  a  *devise  of  the 
Lushill  estate  in  fee  to  his  nephew,  subject  to  the  500  years* 
term  ;  and,  consequently,  to  the  trust  of  that  term.     There  being 
no  manner  of  reference  to  the  settlement,  nor  to  the  power 
of  the  testator  to  appoint,  after  the  death  of  the  plaintiff,  the 
1,000Z.  which  is  to  be  raised  by  the  trust  of  that  term,  the  will 
cannot  operate  directly  as  an  appointment. 

But  it  is  said  it  operates  indirectly  as  an  appointment — ^that 
the  devise  of  the  Lushill  estate  is,  in  effect,  an  appointment  of 
all  interest  in  the  Lushill  estate  which  the  testator  had  the  power 
to  appoint.  The  two  cases  of  Pearson  v.  Lane  and  Bullock 
V.  Fladgate,  which  have  been  cited  for  the  defendant,  the  nephew, 
do  not  appear  to  me  to  bear  upon  such  point;  nor  does  the 
manuscript  case  of  Beaumont  v.  TivisSf  it  correctly  stated. 
Where  a  testator  has  no  other  interest  in  an  estate  than  a  power 
to  charge,  it  may  well  be  intended,  that,  by  the  devise  of  the 
estate,  he  meant  to  execute  his  power  to  charge ;  or  the  devise 
would  be  wholly  inoperative.  But  here  the  devise  will  pass  the 
fee  of  the  estate,  subject  to  the  600  years'  term  ;  and  every  word 
of  the  will  may  operate  fully,  without  conjecturing  that  the 
testator  meant  what  he  has  not  expressed  or  intimated. 
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Declare,  therefore,  that,  the  testator  having  made  no  appoint-  Fabmer 

ment  of  the   1,000/.,   the  plaintiflf,  in  his  own  right,  and  as  Bradford. 
administrator  of  his  wife,  is  absolutely  entitled  to  it. 


DA  COSTA  V.   KEIE.t  1827. 

(3  BusseU,  360-364 ;  S.  C.  5  L.  J.  Ch.  161.)  il/fly^2. 

The  words,  if  "A.  B.  shall  happen  to  die,  leaving  a  child  or  children."  -^^'^*  Court. 
constmed  to  mean,  upon  the  effect  of  the  whole  will,  the  death  of  A.  B.  I-each,  M.R. 
hefore  the  testator's  widow.  [  ^60  ] 

A  testator  gave  the  residue  of  his  estate  upon  trust,  to  pay  the  interest 
to  his  widow  during  her  life  for  her  separate  use,  and,  after  her  decease, 
to  pay  the  principal  to  C.  for  her  own  use,  and  to  be  at  her  own  disposal ; 
but  if  C.  should  happen  to  die,  leaving  any  child  living  at  her  decease, 
then  to  such  child  or  children ;  and  if  she  should  happen  to  die,  without 
any  child  living  at  her  decease,  then  to  I),  and  £. ;  but  if  either  of  them 
should  die,  before  they  should  become  entitled  to  receive  the  fxmd,  then 
he  gave  the  whole  to  the  survivor ;  and  if  they  should  both  die  in  the 
lifetime  of  his  widow,  then  he  gave  the  whole  to  his  wife  absolutely :  C, 
having  survived  the  widow,  was  entitled  to  the  residue  absolutely. 

The  testator,  Benjamin  Da  Costa,  by  his  will,  disposed  of  his 
residuary  estate,  which  consisted  entirely  of  personal  effects,  in 
the  following  words : — 

"Item,  all  the  rest,  residue,  and  remainder  of  my  estate, 

vhatsoeTer  and  wheresoever  the  same  now  is  or  shall  be  at 

the  time  of  my  decease,  or  of  whatsoever    the    same    shall 

then  consist,  I  give,  devise,  and  bequeath  unto  the  said  Charles 

Broughton,  Joseph  Da  Costa,  and  Joseph  Wessell,  and  to  the 

survivor  and  survivors  of   them,   and    to    the  executors  and 

administrators  of  such  survivor,  upon  this  special  trust  and 

confidence  nevertheless ;  upon  trust  that  my  said  trustees  shall 

pay  the  interest  and  dividends  arising  therefrom  from  time 

to  time,  as  the  same  shall  become  due  and  payable,  unto  my 

said  dear  wife  Mary  Da  Costa,  for  and  during  the  term  of  her 

natcual  life,  no  ways  subject  or  liable  to  any  debts,  control,  or 

engagements  of  any  husband  she  may  futurely  marry,  but  that 

her  receipt  alone  shall  from  time  to  time  be  a  sufficient  discharge, 

notwithstanding  her  coverture,  to  any  trustees  for  the  same; 

and  from  and  after  her  decease,  then  I  give  the  principal  of  the 

t  In  re  Luddy,  Ptard  v.  MoHoii  (1883)  25  Ch.  Div.  394 ;  53  L.  J.  Gh.  21. 
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Da  C08TA    residue  of  my  said  estate  unto  Catharine  Da  Costa,  to  and    for 
Kbib.       her  own  use  and  benefit,  to  be  at  her  own  disposal ;  bat    if 
the  said  Catharine  Da  Costa  should  happen  to  die,  leaving  BJiy 
[  *36i ']      child  or  children  living  at  her  decease,  *then  I  give  the  residue 
of  my  said  estate  unto  such  children,   equally  to  be  divided 
amongst  them,  share  and  share  alike;   and  if  but  one  child, 
to  such  only  child;  but  if  the  said  Catharine  Da  Costa  should 
happen  to  die  without  any  child  or  children  living  at  the  time  of 
her  decease,  then  1  give  the  same  unto  the  said  Joseph  Da  Costa 
and  my  sister  Jane  Twycross,  equally  to  be  divided  between  them, 
share  and  share  alike ;  but  if  either  of  them  should  happen  to 
die  before  they  shall  become  entitled  to  receive  the  residue  of 
my  estat3,  then  I  give  the  whole  thereof  unto  the  survivor ;  but 
ic  they  both  should  happen  to  die  in  the  lifetime  of  my  said 
dear  wife  Mary  Da  Costa,  then  I  give  the  same  unto  my  said  dear 
wife  Mary  Da  Costa,  for  her  sole  and  separate  use  and  benefit, 
and  to  be  at  her  own  disposal." 

The  testator  died ;  and  then,  Joseph  Da  Costa.  The  widow, 
died  next ;  and  she  left  Catharine  Da  Costa  and  Jane  Twycross 
her  surviving. 

The  bill  was  filed  by  Catharine  Da  Costa,  praying  a  declaration, 
that,  as  she  had  survived  the  widow  she  was  absolutely  entitled 
to  the  testator's  residuary  estate. 

Jane  Twycross  insisted,  by  her  answer,  that,  according  to  the 
true  construction  of  the  will,  the  plaintiff  took  only  a  life  interest 
in  the  residue  ;  that,  the  words  of  bequest,  importing  an  absolute 
gift  to  her,  were  controlled  by  the  subsequent  clauses  ;  that  the 
intention  of  the  testator,  to  be  collected  from  the  whole  will,  was, 
that,  after  the  death  of  the  widow,  the  plaintiff  should  have  the 
interest  of  the  fund  during  her  life,  and  that,  after  her  decease, 
the  principal  should  go  to  her  children,  if  she  left  any,  but,  in 
case  she  did  not  leave  a  child,  to  Joseph  Da  Costa  and  Jane 
Twycross,  and  the  survivor  of  them ;  and,  thei:efore,  as  Joseph 
[  •362  ]  j)a  Costa  had  died  *in  the  lifetime  of  the  widow,  that  she,  Jane 
Twycross,  was  entitled  to  the  fund  absolutely,  subject  to  the  life 
interest  of  the  plaintiff,  and  the  contingency,  of  her  leaving  a  child. 

The  question  in  the  cause  was,  whether,  in  the  events  which 
had  happened,  Catharine  Da  Costa  did  take  absolutely,  or  took 
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for  life  only,  with  remainder  over,  in  case  she  had  no  child  living     Da  Costa 
at  her  decease,  to  the  testator's  sister,  Jane  Twycross.  KbJb^ 

Mr.  Sugdeuy  for  the  plaintiff.     *     *     * 

3/r,  Bellamy,  for  Jane  Twycross.  [  363  ] 

Thb  Mastbb  op  the  Bolls: 

From  and  after  the  decease  of  his  widow,  the  testator  gives  the 
principal  of  the  residne  of  his  estate  unto  the  plaintiff,  to  and  for 
her  own  use  and  benefit,  and  to  be  at  her  own  disposal :  but  if 
she  happens  to  die,  leaving  a  child  or  children,  then,  after  her 
decease,  Joseph  Da  Costa  and  Jane  Twycross  are  to  take.  There 
is.  therefore,  according  to  the  form  of  these  expressions,  first,  a 
general  gift  to  her  absolutely ;  and,  next,  a  qualification  of,  or 
exception  to,  that  gift,  in  particular  events  only.  But,  according 
to  the  construction  contended  for  by  the  defendants,  the  latter 
expressions,  although  in  the  form  of  qualification  or  exception  in 
particular  events,  amount  to  a  simple  revocation  of  the  prior 
general  gift :  for  as  Catharine  Da  Costa,  when  she  dies,  must  die 
either  leaving  a  child  or  not  leaving  a  child ;  and  as,  in  either 
case,  the  defendant,  Jane  Twycross,  says,  that  she  is  to  be 
entitled ;  it  necessarily  follows,  that  in  no  event  can  this  residuary 
estate  be  at  Catharine's  own  disposal,  according  to  the  plain 
expressed  intention  of  the  testator. 

Upon  examining,  however,  the  subsequent  part  of  the  will,  it 
manifestly  appears  that  the  testator  did  mean  quaUfication  and 
exception,  as  the  form  of  the  latter  expressions  imports;  and 
it  also  appears  what  that  qualification  and  exception  was.  He 
proceeds  to  say,  that,  if  either  Joseph  Da  Costa  or  Jane  Twycross 
•should  die  before  they  become  entitled  to  his  residuary  estate,  [  '364  ] 
then  the  whole  is  to  go  to  the  survivor  of  the  two :  but  if  both 
should  die  in  the  lifetime  of  his  wife,  Mary  Da  Costa,  then  his 
^e  is  to  take  the  whole  residuary  estate  absolutely.  It  is  plain, 
therefore,  that  the  death  of  his  wife  is  the  period  at  which 
he  meant  that  Joseph  Da  Costa  and  Jane  Twycross,  or  either  of 
them,  if  then  living,  should  become  entitled  to  his  residuary 
estate :  and  as  they  were  not  to  take  while  the  plaintiff,  Catharine 
Da  Costa,  lived,  the  unavoidable  conclusion  is,  that  the  dying  of 
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Catharine  Da  Costa,  which  the  testator  contemplated,  was  a 
dying  in  the  lifetime  of  his  wife.  By  this  construction,  the  whole 
will  is  made  consistent. 

Declare,  therefore,  that  the  plaintiff,  Catharine  Da  Costa,  in  the 
event  which  has  happened,  is  absolutely  entitled  to  the  testator's 
residuary  estate. 


1827. 
May  81. 
June  1. 

JtAU  Ontrt, 
Leach,  M.R. 

[  365  ] 


[  306  ] 


SMAET  V.  CLAEK. 

(3  EusseU,  365—368;  S.  C.  5  L.  J.  Ch.  111.) 

In  order  to  advanoe  the  apparent  intention  of  the  testator,  the  words, 
**  if  lie  should  die/'  were  construed,  **  when  he  should  die." 

The  will  of  the  testator  as  to  the  point  in  question,  was  in  the 
following  words : — "  I  give  to  my  son,  Edward  Clark,  who  is  now 
at  sea,  the  interest  of  5002.  stock  in  the  5  per  cents.  Navy, 
during  his  natural  life,  if  he  comes  to  claim  the  same  within  five 
years  after  my  decease ;  but  if  he  should  die  or  not  come  to  claim 
the  same  within  the  time  limited,  then  I  give  the  said  stock  to 
the  children  of  my  daughter  Ann  Smart,  share  and  share  alike, 
with  all  the  interest  that  may  be  due  thereon."  The  residue  of 
his  estate  he  bequeathed  to  his  four  daughters. 

The  son,  Edward  Clark,  having  returned  to  this  country  and 
claimed  the  bequest  within  the  five  years,  received  the  dividends 
of  the  stock  during  his  life,  and  died  after  the  five  years  had 
elapsed.  Upon  his  death,  the  children  of  Ann  Smart  filed  their 
bill  to  have  the  5002.  stock  transferred  to  them  ;  and  the  question 
in  the  suit  was,  whether  the  5007.  stock,  bequeathed  to  Edward 
Clark  during  his  life,  went  over,  upon  his  death,  to  the  children 
of  Ann  Smart,  or  became  part  of  the  testator's  residuary  estate. 

Mr.  J.  Rtissell,  for  the  plaintiffs  : 

*  *  There  are  many  cases,  in  which  "  if  A.  B.  shall  die  " 
has  been  held  to  mean  "when  A.  B.  shall  die."  *  *  In 
Billings  v.  Sandovif^  where  a  testator  gave  1,000Z.  to  A.,  and  in 
case  of  A.'s  decease,  to  B.  and  C,  Lord  Thurlow  held  that  the 
money  was  given  to  A.  for  life  only,  with  remainder  to  B.  and  C. 
A  similar  conclusion  was  adopted  in  Noivlan  v.  NeUi^aUjl  and 
t  1  Br.  C.  C.  894.  X  Ibid.  489. 


TOL-xxTO.]         1827.    CH.    8  BUSS-  866—868.  97 

in  Douglas  v.  ChcdmerA     If  words,  which  prima  facie  import       Smabt 
contingency,   *inay   be   considered  as  denoting  generally  the       clabk. 
death  of  the  person  to  whom  they  are  applied,  even  when  the      [  •367  ] 
interest  of  that  person  in  the  fund  is  not  confined  expressly  to 
his  own  life;    much  more  easily  may  they  receive  that  con- 
stmction,  when  it  is  declared  by  unequivocal  words,  that  the 
person,  whose  death  is  spoken  of,  is  to  take  for  his  life  only. 

Mr.  WHbrcAam,  for  the  residuary  legatees  : 
'The  testator  must  have  meant  death  within  the  five  years.] 
The  words,  "within  the  time  limited,"  modify  the  whole  of  the 
preceding  clause ;  and  apply  to  the  first  branch  of  it,  "  if  he 
ghoold  die,"  as  well  as  to  the  latter  branch,  "  or  not  come  to 
claim  the  same."  [He  cited  Beckford  v.  Tobin.l  HiU  v.  HiH,§ 
King  v.  Taylor y\\  GaUand  v.  LeanardfV  Cambridge  v.  i2ai«,tt  and 
other  cases.] 

The  Mastbb  of  the  Bolls  :  [  368  ] 

I  fear  it  is  difficult  to  reconcile  all  the  cases  which  have  been 
cited.  The  case  of  Billings  v.  Sandom  is,  however,  an  authority 
directly  in  point  ;t  t  there  being  no  difference  in  the  sense  of  the 
expressions  "if  he  should  die,"  or  "in  case  he  should  die:" 
and  I  more  readily  follow  that  case,  because  it  can  hardly  be 
doabted,  that  the  real  intention  of  the  testator  was,  that  the 
children  of  his  daughter  should  be  the  objects  of  his  bounty,  the 
6on  being  out  of  the  way. 

+  See  6  B.  R.  203  (2  Ves.  J.  501).  tX   ^bfe.— This  case  may  clearly 

t  1  Vee.  sen.  308.  be  supported  independently  of  the 

S  13  R.  E.  175  (3  V.  k  B.  183).  authority  of  Billings  v.  Sandom,  since 

|l  5  R.  B.  172  (5  Yes.  806).  the  person,  whose  death  was  referred 

f  18  B.  B.  44  (1  Swanst.  161).  to,  took  here  as  tenant  for  life  only, 

tt  6  B.  B,  199  (8  Ves.  12).  —0.  A.  S. 
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^«27.  MORTIMER  V.  WEST.f 

May  21.  ' 

jHly  19.  (3  Euflsell,  370—375.) 

7~3  ^  testator  devised  liis  real  and  personal  property  to  trustees,  upon 

Ltndhubst,  tms^  for  four  children  of  Martba  Davies,  whom  he  described  by  their 

L.C.  respective  names,  ''  together  with  every  other  child  bom  of  the  body  of 

[  370  ]  Martha  Davies  alive  at  my  decease,  or  bom  within  nine  months  after- 

wards, share  and  share  alike :  '*  Martha  Davies  had  two  other  children 
bom  after  the  date  of  the  will,  but  before  the  date  of  a  codicil  to  it ; 
and  these,  as  weU  as  the  four  previously  bom,  were  all  illegitimate : 
The  children  bom  after  the  date  of  the  will,  are  not  entitled  to  any 
share  of  the  property. 

Richard  Mortimer,  by  his  will,  dated  in  February,  1802,  and 
duly  executed  and  attested,  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust,  among  other  things,  to  pay  an  annuity 
of  150Z.  a  year  to  his  wife,  and  another  annuity  of  lOOZ.  a  year, 
to  a  woman  of  the  name  of  Martha  Davies ;  ''  and  upon  further 
trust,"  continued  the  testator,  ''  as  to  the  residue  or  net  proceeds 
of  the  said  rents,  profits,  interest,  and  other  monies  (after  dis- 
charging all  necessary  outgoings),  and  as  to  the  whole  of  the 
same  rents  and  profits  and  monies,  after  the  several  deceases  of 
my  said  wife  Mary,  and  Martha  Davies,  to  pay  and  divide  the 
same  by  quarterly  payments,  to  and  amongst  Ann,  the  daughter 
of  the  said  Martha  Davies,  bom  on  or  about  the  18th  January, 
1795,  and  baptized  &c.  by  the  name  and  description  of  Ann,  the 
daughter  of  Richard  and  Martha  Davies ;  Richard,  bom  on  or 
about  the  21st  June,  1796,  and  baptized  &c.  by  the  name  and 
description  of  Richard,  the  son  of  Richard  and   Martha   Mor- 
timer;  John  Treasure,   son  of  the  said  Martha  Davies,  bom 
on  or  about  the  14th  October,  1799,  and  baptized  &c.  by  the 
name  and  description  of  John  Treasure,  son  of  Richard  and 
Martha  Mortimer ;  James,  son  of  the  said  Martha  Davies,  born 
on  or  about  the  16th  June,  1801,  and  baptized  &c.  by  the  name 
and  description  of  James,  the  son  of  Richard  and  Martha  Mor- 
timer ;  or  such  of  them  as  shall  be  living  at  my  decease,  together 
with  every  other  child  bom  of  the  body  of  the  said  Martha 
Davies,  and  living  at  my  decease,  or  born  and  living  within  nine 

t  Hill  V.   Crook  (1873)  L.  E.   6      OccUvUm  v.  Ftdlalove  (1874)  L.  B.  9 
H.  L.  265,  270,  42  L.  J.  Ch.  702 ;      Ch.  147,  43  L.  J.  Ch.  297. 
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calendar  months  afterwards,  share  and   share  alike,  for  their     Mortimer 
several  lives  :   and,  from  and  after  the  decease  of  every  of  the       wLt. 
^d  children  of  the  said  Martha  "^Davies,"  the  testator  disposed       L  *37i  ] 
of  his  property  in  favour  of  their  issue. 
The  testator's  wife  died  in  his  lifetime. 

In  March,  1804,  he  made  a  codicil  to  his  will,  in  which,  after 
revoking  the  hequest  of  the  annuity  of  lOOZ.  per  annum  to 
Martha  Davies,  he  added,  "  And  in  lieu  thereof,  in  case  she  is 
living  with  me  at  my  decease,  and  not  otherwise,  I  give  and 
bequeath  to  her  the  sum  of  lOOZ.  only  ;  and  I  do  hereby  revoke 
such  parts  of  my  will  on  account  of  the  ill  treatment  of  the  said 
Martha  Davies  to  me,  which  has  been  the  sole  reason  of  my  not 
marrying  her ;  and  I  do  declare  this  to  be  taken  as  a  full 
revocation  of  such  within  bequest,  which  is  now  to  sink  into  the 
residue  of  the  estate  for  the  benefit  of  the  children  interested." 

By  a  second  codicil,  dated  in  June,  1807,  he  revoked  his 
bequest  to  Martha  Davies. 

Neither  of  the  codicils  was  attested  so  as  to  pass  freehold 
lands. 

The  testator  died  in  March,  1809,  leaving  a  considerable 
property,  including  both  freeholds  and  leaseholds. 

Of  the  four  children  of  Martha  Davies  named  in  the  will, 
one  died  in  the  testator's  lifetime.  Martha  Davies  had  two 
other  children  bom  subsequently  to  the  date  of  the  will,  but 
both  of  them  before  the  date  of  the  last  codicil :  Thomas,  bom 
in  January,  1803,  and  Jeremiah,  born  in  June,  1805.  All  these 
children  were  illegitimate. 

The  question  was,  whether  Thomas  and  Jeremiah  took  any 
interest  in  the  property  under  the  words  of  the  will. 

The  cause  had  been  argued  before  Lord  Eldon  ;  and  he  stated  [  372  ] 
his  opinion  to  be,  that  the  children  born  after  the  date  of  the 
vill  did  not  take.  But  as  Thomas  and  Jeremiah  were  co- 
plamtiffs  with  the  elder  children,  so  that  the  different  plaintiffs 
had  adverse  interests  in  the  question,  he  refused  to  make  a 
decree;  and  the  cause  stood  over,  in  order  that  Thomas  and 
Jeremiah  might  be  made  defendants. 

The  record  having  been  brought  into  a  proper  form,  the  cause 
came  on  again  for  hearing. 

H  2 
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Mortimer  Mr.  ShadweU  and  Mr,  Preston,  for  Thomas  and  Jeremiah  : 

West.  As  to  the  intention  of  the  testator^  apparent  on  the  face  of  the 

will,  no  reasonable  doubt  can  be  entertained.  He  enamerates 
four  children  of  Martha  Davies,  who  were  then  living,  and  who 
were  all  illegitimate,  and  he  classes  along  with  them  ^' every 
other  child  born  of  the  body  of  Martha  Davies  in  his  lifetime." 
[They  cited  Wilkinson  v.  Adam,\  and  other  cases.] 

[  374  ]  Mr.  Sugdeuy  Mr.  Blackburn,  Mr.  Martin,  and  Mr.  Stuart, 

contra,  [cited  Earle  v.  Wilson,l  Wilkinson  v.  -4dam,t  Swaine  v. 
KenneTley,%  Beachcroft  y.'B€achcroft,\\  Kenebel  v.  Scrafton,^.  and 
other  cases :] 

Even  if  an  express  gift  to  future  illegitimate  children  could  be 
sustained,  no  such  gift  occurs  in  this  will.  The  bequest  is  *'  to 
every  other  child  bom  of  the  body  of  Martha  Davies,"  which 
must  mean  every  legitimate  child.  Suppose  Martha  Davies  had 
married,  and  had  had  legitimate  children,  would  they  not  have 
taken?  and  could  it  have  been  argued,  that  her  after-bom 
illegitimate  children  by  the  testator,  and  her  after-bom  legitimate 
children  by  another  man,  were  to  take  conjointly  ? 

The  fact  of  a  codicil  having  been  made  after  the  births  of 

Thomas  and  Jeremiah  is  altogether  immaterial :  it  cannot  alter 

the  construction  of  the  will,  or  render  valid  a  bequest  which  was 

[  *376  1      ^^^^  ^^  initio,  except  so  *far  as  it  might  operate  for  the  benefit 

of  legitimate  children. 

jwzyi9.      The  Lord  Chancellor: 

It  was  contended  in  this  cause  that  Thomas  and  Jeremiah, 
who  were  not  bom  at  the  date  of  the  will,  were  entitled  to  a 
share  of  the  whole  property,  because  the  children  were  described 
with  reference  to  the  mother ;  and  that,  even  if  they  were  ex- 
cluded from  the  freeholds,  they  would  participate  in  the  lease- 
holds and  copyholds,  because  they  were  bom  before  the  date  of 
the  last  codicil,  which  was  to  be  considered  as  a  republication  of 
the  will,  and  as  fixing  the  time  from  which  the  will  would  speak. 

t  12  B.  B.  255  (1  y.  ft  B.  422).  ||  16  B.  B.  242  (1  Mad.  430). 

I  11  B.  B.  130  (17  Yes.  528).  f  6  B.  B.  498  (2  East,  530). 

§  12  B.  B.  269  (1  y.  ft  B.  469). 
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It  is  not  necessary  for  me  to  give  an  opinion  on  all  the  points  Mortimer 
which  were  argued.  The  terms,  which  describe  the  objects  of  wisT. 
the  bequest,  are  general—"  every  other  child  born  of  the  body 
of  Marttia  Davies."  Now  where  there  is  a  bequest  to  children 
generally,  legitimate  children  must  be  meant,  unless  it  is  shewn 
by  something  amounting  to  necessary  implication,  that  the  tes- 
tator intoided  that  the  bequest  should  be  to  illegitimate  children. 
Here  there  is  nothing  to  shew  by  necessary  implication,  that  the 
testator  intended  that  illegitimate  children  should  take.  He  has 
not  even  limited  the  bequest  to  his  own  children  by  Martha 
Davies;  and  for  a  very  obvious  reason — ^because  it  was  clear, 
that  a  bequest  to  unborn  illegitimate  children,  describing  them 
by  reference  to  the  father,  would  be  altogether  invalid. 

Thomas  and  Jeremiah  are  not  entitled  to  take  any  part  of  the 
property,  either  under  the  will  or  by  the  operation  of  the  codicil. 

Another  point  which  arose  on  further  consideration  in  the 
same  case  is  reported  in  2  Simons,  274.] 


ATTORNEY-GENEEAL  v.  MAYOR,  &c.,  op  EXETEE.  i827. 

'  June  26. 

(3  EuseeU,  395—399.)  oet.  30. 

JVnn   14 

This  was  a  rehearing  by  Lord  Lyndhurst  of  a  case  heard  by  .1.  ' 

Lord  Eldon,  and  reported  2  Bussell,  45  (see  26  B.  B.  2).    At  [  395] 
the  end  of  that  report  the  effect  of  this  rehearing  is  shortly 
stated.— 0.  A.  S.] 


ATTOBNEY-GENERAL  v.   lord  HOTHAM.  1827. 

May  23. 
(3Eu»ell,418.)  j^fy^ 

I A  SHOBT  note  of  this  appeal  'will  be  found  at  the  end  of  the       [^iT] 
report  of  the  case  in  the  Court  below ;  see  24  B.  B.  21  (T.  &  B. 

•209).-O.  A.  S.] 
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1827.  EICKETS  V.  LADLEY.t 

•^^JUi^'  (3  EusseU,  418-420.) 

RoV»  Court.  Construction  of  a  will  as  to  the  question  whether  certain  legacies 

LEACH,  M.B.  ^^j^  payable  primarily  out  of  the  proceeds  of  real  estate. 

[  *1^  J 

Sarah  Bigkets  devised  to  John  Ladley,  his  heirs  and  assigns, 

all  her  freehold  and  copyhold  estates ;  and  she  beqaeathed  to 
him,  his  executors,  administrators,  and  assigns,  all  her  lease- 
hold and  personal  estate,  upon  trust,  to  sell  the  said  messuages, 
tenements,  lands,  and  hereditaments;  and,  as  to  the  money 
to  arise  from  the  sale  of  the  freeholds  and  copyholds,  she  gave 
the  same  to  him,  his  executors  and  administrators,  upon  trust, 
to  pay  a  legacy  of  lOOZ.  to  each  of  the  children  of  John  Rickets 
and  Stephen  Bickets  who  should  be  living  at  her  decease. 

The  testatrix,  without  making  any  further  disposition  of  the 
proceeds  of  the  real  estate,  gave,  after  some  specific  bequests,  a 
legacy  of  202.  to  Elizabeth  Davis,  and  bequeathed  all  her  per- 
sonal estate,  "after  payment  of  my  just  debts,  the  legacies 
hereinbefore  and  hereinafter  given,  and  funeral  and  incidental 
expenses,"  to  John  Ladley  and  Hannah  his  wife,  upon  trust  for 
[  *419  ]  ^certain  residuary  legatees.  In  the  concluding  part  of  the  will, 
she  appointed  John  Ladley  and  Hannah  his  wife  her  executor 
and  executrix,  and  gave  each  of  them  a  legacy  of  501. 

At  the  death  of  the  testatrix,  there  were  five  children  of  John 
Bickets  and  Stephen  Bickets. 

The  question  was,  whether  the  five  legacies  of  1002.  were  to  be 
paid  exclusively  out  of  the  produce  of  the  freeholds  and  copy- 
holds, or  whether  those  legacies  were  charged  on  the  personal, 
as  well  as  the  real,  estate  of  the  testatrix. 

Mr.  Sugden  and  Mr.  Purvis^  for  the  heir-at-law.     ♦     *     ♦ 

Mr.  Pepys  and  Spence,  contra,  cited  Hancox  v.  Ahhey.l 

The  Master  of  the  Bolls  was  of  opinion  that  the  words 

[  '420  ]       "  the  legacies  hereinbefore  and  hereinafter  given,"  *were  satisfied 

by  the  other  bequests ;  and  that  the  five  legacies  of  lOOZ.  were 

t  Hodge$  v.  Orani  (1867)  L.  E.  4         J  8  E.  E.  124  (11  Ves.  179). 
Eq.  140;  36  L.  J.  Ch.  935. 
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to  be  paid  out  of  the  produce  of  the  freehold  and  copyhold      rickets 

estate.  Ladley. 

*  *  ♦  »  4» 


GEOVEB  V.  HUGELL.  1^27. 

June  22,  26. 
(3  BiisseU,  428—433.)  

A  person  who  has  entered  into  an  agreement  for  the  purchase  of  land,  ' 

which  was  formerly  part  of  the  glebe  of  a  rectory,  and  had  been  before        ^  . '    . ' 
sold  for  the  redemption  of  the  land-tax,  is  not  bound  to  complete  his        '-        '' 
purchase,  when  it  appears  that,  upon  the  prior  sale,  for  the  redemption 
of  the  land-tax,  the  rector  was  himself  the  actual  purchaser,  in  the 
name  of  his  curate. 

Ik  December,  1804,  part  of  the  glebe  lands  of  a  rectory  were 
sold  for  the  redemption  of  land-tax.  The  curate  was  the 
DOiDinal  pmrchaser,  and  the  conveyance  was  made  to  him  in  due 
fonn ;  bat,  upon  the  evidence  in  the  cause,  there  was  reason  to 
believe  that  the  rector  himself  was  the  purchaser  in  the  name  of 
his  curate,  as  a  trustee  for  him. 

In  July,  1824,  after  the  death  of  the  rector,  the  defendants, 
who  were  trustees  under  his  will,  entered  into  a  contract  for  the 
re-sale  of  the  lands  to  the  plaintiff.  It  appeared,  upon  the 
abstract  of  title  which  was  delivered  to  the  plaintiff,  that  the 
curate,  who  was  the  apparent  purchaser,  and  had  the  conveyance 
made  to  him  in  December,  1804,  had,  in  the  month  of  June  in 
the  following  year,  conveyed  the  lands  to  the  rector  for  the 
identical  sum  at  which  he  had  purchased ;  and,  this  circumstance 
creating  suspicion,  the  plaintiff  made  inquiries  which  led  to  the 
discovery  of  other  facts,  which  raised  a  reasonable  presumption 
that  the  rector  had  been  originally  the  actual  purchaser. 

The  plaintiff  having  objected  to  the  title  on  this  ground,  and 
having  refused  to  complete  his  contract,  the  trustees  brought  an 
action  against  him,  in  which  he  suffered  judgment  by  default ; 
a  writ  of  inquiry  was  afterwards  executed  against  him,  and 
damages  were  assessed  by  a  jury.  The  plaintiff  then  filed  the 
present  bill,  praying  that  an  injunction  might  issue,  to  stay 
execation  at  law ;  that  the  contract  for  sale  might  be  delivered 
*ap  to  be  cancelled ;  that  the  plaintiff's  deposit  might  be  returned      [  *429  ] 
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Oroveb     to  him  with  interest ;  and  that  he  might  be  paid  his  costs  at  law 

HuoELL.     ftB  well  as  in  equity. 

It  was  proved  in  evidence,  that  the  expense  of  the  conveyance 
from  the  commissioners  was  charged  by  the  solicitor,  who  pre- 
pared it,  not  to  the  curate,  but  to  the  rector.  From  this  circum- 
stance, along  with  the  other  features  of  the  transaction,  the 
Master  of  the  Bolls  was  of  opinion  that  there  was  so  much 
reason  to  believe  that  the  rector  was  originally  the  actual  par- 
chaser,  that,  for  the  purposes  of  the  present  suit,  the  fact  must 
be  presumed  to  be  so. 

Mr.  Home  and  Mr.  Barber ,  for  the  plaintiff  : 

Though  the  rector  acquired  a  valid  legal  title  to  the  lands, 
under  the  conveyance  to  the  curate,  and  the  conveyance  from 
the  curate  to  him,  the  original  purchase,  if  it  were  actually  made 
by  the  curate  as  a  trustee  for  the  rector,  could  not  be  sustained 
in  a  court  of  equity ;  because  it  would  be  in  the  nature  of  a 
purchase  of  a  trust  property  by  a  person  who  was  himself  a 
trustee  for  sale.  The  land  has  now  been  sold  for  nearly  thrice 
the  price  for  which  it  was  bought  in  1804.  Why  may  not  the 
present  incumbent  file  his  bill,  claiming  a  lien  on  the  lands  for 
the  difference  between  their  actual  value  and  the  price  at  which 
they  were  sold,  and  to  have  the  amount  of  that  difference  in- 
vested for  the  benefit  of  him  and  his  successors?  The  title, 
therefore,  being  defective  in  the  view  of  a  court  of  equity,  though 
not  in  the  view  of  a  court  of  law,  the  plaintiff  ought  to  have  the 
relief  he  prays. 

Mr.  Sugden  and  Mr.  Wakefield^  contra  : 

The  objection  to  the  title  has  so  little  substance,  either  in  fact 
[  ^430  ]  or  in  law,  that  the  plaintiff  ought  to  be  left  to  the  "^result  of  legal 
remedies.  The  purchase  money  was  paid  by  the  curate,  and  the 
conveyance  was  executed  to  him ;  it  would  be  impossible  to  prove 
that  he  was  not  the  bond  fide  purchaser ;  and,  after  twenty  years' 
possession,  who  is  there  that  would  dare  impeach  the  title  on  so 
vague  a  speculation  ?    *    ♦    ♦ 

The  sale  was  by  commissioners  appointed  by  the  Grown,  and 
must  have  been  conducted  in  the  manner  prescribed  by  the  Act; 
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and  two  of  the  commissioners  must  have  been  parties  to  the      gbover 
conveyance ;  t    so  that  it  is  impossible  to  ^suppose,  that   the     huoell. 
incnmbenty  in  becoming  the  purchaser,  could  gain  any  unfair      C  *^^^  3 
advantage.      It  would,  therefore,  have   been   no   objection  to 
the  title,  if    the  rector  had  been,  from  the    first,  the    real 
porehaser.     ♦    *    * 

This  is  a  bill  to  have  a  contract  rescinded  and  delivered  up, 
which,  according  to  the  case  alleged  by  the  plaintiff,  is  void  at 
law.  A  court  of  equity  does  not  exercise  so  useless  a  juris- 
diction, as  to  pronounce  a  decree,  directing  an  instrument,  which 
is  in  itself  a  nullity,  to  be  delivered  up  or  cancelled. 

The  Mastbb  of  thb  Bolls  : 

It  is  not  necessary  to  decide,  whether  a  bill  in  equity  will  or 
will  not  lie,  to  have  a  contract  for  purchase  delivered  up,  where 
a  good  title  cannot  be  made ;  because  *here  the  bill  has  other  [  *432 1 
objects, — the  injunction  to  stay  execution  at  law,  and  the  repay- 
ment of  the  deposit.  It  is  fit  to  observe,  however,  that  the 
general  principle  of  a  court  of  equity  is,  that  a  bill  in  equity 
may  be  filed  for  the  delivery  up  of  an  instrument  which  cannot 
be  enforced  at  law,  in  order  that  the  plaintiff  may  not  be 
harassed  by  vexatious  proceedings  at  law. 

I  am  of  opinion  that  the  equitable  objection  here  could  not 
have  been  taken  advantage  of  at  law;  and  that,  at  law,  the 
conveyance  by  the  commissioners  would  have  been  held  to  confer 
a  good  title,  and  would  have  maintained  the  action.  The  general 
role  in  equity  is,  that  a  man  cannot  place  himself  in  a  situation 
in  which  his  interest  conflicts  with  his  duty.  The  duty  of  the 
rector  was,  to  obtain  the  best  possible  price  for  the  land  sold ; 
and  his  interest  as  purchaser  was,  to  pay  the  least  possible  price 
for  it.  It  is  no  answer  to  say,  that  the  superintendence  of  the 
commissioners  would  secure  a  full  price.  The  sale  is  to  be  by 
public  auction,  and  before  two  of  the  commissioners,  or  some 
person  appointed  by  them ;  and  their  approbation  of  the  sale  is 
required  by  the  Act.  But  still  the  duty  of  the  rector  was  to  give 
his  aid  to  the  procuring  of  the  best  possible  price.     The  case  of 

+  42  Geo.  in.  c.  116,  8.  69,  72,  73,  74,  78. 
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Oboveb  Howard  v.  Ducane,\  where  it  was  held  that  trustees  for  sale, 
HuoKLL.  with  the  approbation  of  the  tenant  for  life,  may  sell  to  the 
tenant  for  life,  does  not  furnish  a  general  principle,  but  is  an. 
exception  to  a  general  principle.  Lord  Eldon  expressly  put 
the  case  upon  the  practice  of  conveyancers,  which  he  did  not 
think  it  safe  to  unsettle ;  and  states,  that  he  should  have  said 
originally,  it  would  not  do* 

Let  the  contract  in  question  be  delivered  up  to  the  plaintiff  to 
be  cancelled,  and  let  his  deposit  be  returned  to  him.  I  will  not 
L  '^^s  ]  give  the  plaintiff  his  costs  at  law,  *because  they  were  chiefly 
incurred  by  his  own  negligence.  He  ought  to  have  filed  his  bill 
in  equity  as  soon  as  the  action  was  commenced  against  him. 
But  let  the  defendants  pay  to  the  plaintiff  his  costs  in  equity. 


^;?''o.  PEITCHAED  v.  AEBOUIN.J 

(3  Buseell.  456—458  ;  S.  C.  5  L.  J.  Ch.  175.) 

Rolls  Omrt. 

Leach,  M.R.  When  a  testator  directs  a  sum  to  be  laid  out  in  building  a  church,  the 

[  456  ]  bequest  is  Toid ;  the  rule  of  oonstruction  being,  that  a  direction  to  build 

includes  a  direction  to  purchase  land  for  the  purpose  of  building,  unless 
the  testator  distinctly  refers  to  land  already  in  mortmain.! 

James  Arbouin,  by  his  will  dated  the  25th  of  February,  1821, 
gave  the  entire  residue  of  his  effects,  with  the  works  of  ''  Baron 
Swedenborg,"  and  "  The  Intellectual  Repository,"  to  George 
Pritchard,  Leonard  Streete  Coxe,  and  Thomas  Jones,  "  for  the 
useful  purposes  which  had  been  explained  to  them."  The 
purposes  thus  referred  to  were  expressed  in  a  paper  dated 
the  15th  of  March,  1821,  which  was  in  the  hand-writing  of  and 
signed  by  the  testator.  *'  From  a  sincere  desire,"  said  he  in 
that  paper,  ''  to  promote  the  interests  of  the  Lord's  New  Church, 
I  hereby  request  Mr.  George  Pritchard,  Mr.  Leonard  Streets 
Coxe,  and  Mr.  Thomas  Jones,  will  have  the  goodness  to  dispose 
of  the  entire  residue  of  my  effects  entrusted  to  their  care  in  the 
following  manner."  Li  the  directions  which  followed,  after 
disposing  of  a  part  of  a  sum  of  8  per  cent.  Consols  standing  in 

t  23  E.  B.  190  (T.  &  B.  81).  §  See  now  the  Mortmain  and  Cha- 

t  Re  Cox  (1877)  7  Gh.   Div.  205;      ritable  Uses  Act,  1891,8.7.— O.  A.  S. 
47  L.  J.  Ch.  72. 
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his  name,  he  proceeded  in  the  following  words : — "  Fourthly,  to    Pbitchakd 

keep  in  reserve  the  remainder  of  the  3  per  cent.  Consols,  and     arbouin. 

to  sell  the  same,  when  an  opportunity  offers,  for  building  a 

chapel  for  the  worship  of  the  New  Church,"  (meaning  a  church 

for  worship  according  to  the  doctrines  of  Baron  Swedenborg,) 

''and  to  contribute  the  same  towards   the  building  and  its 

support" 

The  Master  had  found,  that  the  religious  association,  called 
the  New  Chorch,  was  recognized  by  law,  inasmuch  as  ministers 
belonging  to  it  complied  with  the  conditions  required  by  the 
Toleration  Act ;  that  it  adopted  for  its  creed  the  doctrines  taught 
in  the  works  of  Baron  *  Swedenborg ;  that,  at  the  date  of  the  will,  [  *^''7  ] 
there  were  numerous  chapels  or  buildings  set  apart  for  religious 
worship  according  to  the  forms  and  principles  of  the  New  Church ; 
that  there  was  no  church  or  chapel  of  the  New  Church  built  on 
freehold  ground  in  England  at  the  date  of  the  will,  but  that  two 
sach  chapels  had  since  been  built  on  freehold  ground  at  Derby 
and  Newcastle-upon-Tyne. 

The  question,  upon  further  directions,  was,  whether  the  bequest 
was,  or  was  not,  void  under  the  Mortmain  Act  ? 

In  support  of  the  bequest,  it  was  argued  that  [the  money  might 
be  applied  in  supporting  a  chapel,  and  maintaining  the  worship 
of  the  New  Church  in  it.] 

Mr,  Treslove  and  Mr,  Martin,  for  the  plaintiffs. 

Mr.  Home  and  Mr.  BoteUr,  for  the  defendants. 

The  Masteb  of  the  Bolls,  referring  to  the  language  of  Lord 
Eldon  in  the  case  of  The  Attaitiey-General  v.  *Davie8^\  stated  [•458] 
that  it  was  the  settled  rule  of  construction,  that  a  direction  to 
bnild  is  to  be  considered  as  including  a  direction  to  purchase 
land  for  the  purpose  of  building,  unless  the  testator  distinctly 
pointed  to  some  land  which  was  already  in  mortmain ; — and  he 
declared  the  bequest  void. 

t  7  E.  E.  295—297  (9  Ves.  535,  544). 
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IB27.  ELLISON  V.  WEIGHT. 

July  10.  _ 

_  (3  EuaaeU,  458.) 

HolU  Omrt,  A  mortgagee  is  entitled  to  be  allowed,  in  account  against  the  mort- 

Leach,  M.R.  gagor,  all  expenses  properly  incurred  for  the  recovery  of  the  mortgage- 

[  468  ]  money. 

On  a  bill  for  redemption,  the  Masteb  of  the  Bolls  gave  to  the 
defendant,  the  mortgagee,  the  costs  of  an  action  which  he  had 
brought  against  a  person  who  had  joined  the  mortgagor  as  surety 
in  a  bond  for  the  mortgage  money,  the  fruit  of  the  action  being 
lost  by  the  insolvency  of  the  surety ;  and  his  Honor  stated  the 
principle  to  be,  that  the  mortgagee  was  entitled  to  be  allowed,  in 
account  against  the  mortgagor,  all  expenses  properly  incurred 
for  the  recovery  of  the  mortgage  money. 


1827.  ADAMS  V.  AUSTEN,  t 

July  11,  13.  ' 
(3  Eussell,  461—464.) 

Rolls  CimrU  ^  general  devise  of  all  lands  of  which  the  testatrix  had  power  to 

Leach,  M.R.  dispose,  is  not  a  good  execution  of  a  general  power  to  appoint  monies 

L  ^^1  J  which  were  to  arise  from  the  sale  of  land,  though  it  might  have  been 

otherwise  if  the  lands  had  been  devised  by  name.t 

The  testatrix,  Barbara  Maria  Cockayne,  by  her  will,  dated  the 
28rd  of  May,  1821,  gave  and  devised  to  trustees  and  their  heirs, 
upon  certain  trusts  therein  mentioned,  all  her  share  and  interest 
in  a  particular  estate  therein  described,  ''  together  with  all  other 
the  manors,  messuages,  lands,  tenements,  and  hereditaments 
whereof  she  had  power  to  dispose."  At  the  time  of  making  her 
will  she  had  no  power  of  appointment  or  disposition  over  any 
other  lands  or  hereditaments;  but  she  had  a  reversionary 
interest,  as  tenant  in  tail,  in  certain  other  lahds  under  the  will 
of  the  late  Mr.  Serjeant  Hill,  her  maternal  grandfather. 

By  indentures  of  lease  and  release  bearing  date  the  22nd  and 
23rd  days  of  January,  1828,  and  by  virtue  of  a  common  recovery 
which  was  afterwards  suffered,  the  real  estates  of  Mr.  Serjeant 
Hill  were  conveyed  and  assured  to  the  use  of  Barbara  Cockayne 

t  Chandler   v.   PotMck    (1880)    15  J  But  as  to  this  point  see  Farmer 

Ch.  Div.  491;  16  Ch.  Div.  648;  49      v.  Bradftprd,  ante,  p.  89. 
L.  J.  Ch.  442. 
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Medlycott  for  her  life,  and,  after  her  death,  to  the  use  of  Charles       adamb 
Tibbiits  and  Francis  Hurst,  their  heirs  and  assigns  for  ever,      aubten. 
upon  trost  to  sell  the  same  or  to  convey  the  same,  or  any  part 
thereof,  in  exchange,  and  to  give  or  take  money  for  equality  of 
exchange,  and  in  like  manner  to  sell  the  hereditaments  to  be 
received  in  exchange,  and,  after  payment  of  the  expenses  of  the 
trust,  and  of  a  sum  of  10,000Z.,  to  pay  over  one  equal  ninth  part 
of  the  residue  of  the  monies  to  arise  from  such  sales  or  exchanges 
to  Thomas  Philip  Maunsell  and  William  Adams,  upon  the  trusts 
for  the  benefit  of  Barbara  Maria  Cockayne,  which  were  declared 
concerning  *the  same  by  another  indenture  of  even  date  with  the      [  *^62  ] 
release :  and  it  was  provided,  that  it  should  be  lawful  for  Tibbitts 
and  Hurst  and  the  survivor  of  them  and  the  heirs  of  such  survivor, 
at  any  time  after  the  decease  of  Barbara  Cockayne  Medlycott,  to 
convey  the  hereditaments,  or  any  of  them,  and  also  such  here- 
ditaments   (if  any)  as  might,  upon  partition,  be  received  in 
exchange,  or  any  of  them,  in  manner  following ;  that  is  to  say, 
as  to  such  of  the  hereditaments  as  should  be  allotted  as  the  share 
of  Barbara  Maria  Cockayne,  unto  and  to  the  use  of  Thomas  Philip 
Maunsell  and  William  Adams,  or  the  trustee  or  trustees  for  the 
time  being  under  the  indenture  of  even  date,  upon  the  trusts 
therein  declared  concerning  the  same.    It  was  also  declared  that 
it  should  be  lawful  for  Tibbitts  and  Hurst  and  the  survivor  of 
them  and  the  heirs  of  such  survivor,  to  carry  into  execution  the 
aforesaid  trusts  for  sale,  exchange,  and  partition,  or  any  of  them, 
in  the  lifetime  of  Barbara  Cockayne  Medlycott,  if  she  should 
think  fit  to  concur  therein. 

The  indenture,  referred  to  in  the  release,  and  of  even  date  with 
it,  declared,  that,  Maunsell  and  Adams  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such  survivor, 
should  stand  possessed  of  all  such  principal  monies,  stocks,  funds, 
or  securities  as  should,  in  pursuance  of  the  said  indenture  of 
release,  be  paid  or  transferred  to  them  in  respect  of  the  ninth 
share  of  the  hereditaments  and  premises,  upon  the  trusts  therein 
mentioned ;  and  under  those  trusts  Barbara  Maria  Cockayne  had 
a  power  of  appointing  her  share  of  the  monies  to  arise  from  the 
sale.  Power  was  also  given  them  to  invest  the  monies  in  the 
purchase  of  lands  to  be  conveyed  to  them  in  trust  for  sale ;  and, 


no  1827.    CH.    8  BUSS.  462—464.  [b.b. 

ADAMS  as  to  such  hereditaments  (if  any)  as»  upon  partition,  might,  in 
AuBTEN.  pursuance  of  the  indenture  of  release  of  even  date,  be  conveyed 
[  *46S  ]  as  the  ^specific  share  of  Barbara  Maria  Cockayne,  to  Maimsell, 
and  Adams,  or  the  trustees  or  trustee  for  the  time  being,  it  was 
declared  that  the  rents,  issues,  and  profits  of  such  specific  share 
should,  until  the  same  should  be  sold  in  pursuance  of  the  trusts, 
be  paid  or  applied  as  the  dividends  or  interest  of  the  principal 
money  to  arise  by  the  sale  thereof,  or  the  stocks,  funds,  or 
securities  to  be  purchased  therewith,  would  be  payable  or  appli- 
cable in  case  such  sale  had  taken  place. 

After  the  execution  of  these  deeds,  Barbara  Maria  Cockayne 
made  a  codicil  to  her  will,  dated  the  27th  of  April,  1824,  and 
duly  executed  and  attested  so  as  to  pass  freehold  estates. 

After  some  argument,  it  was  admitted  at  the  Bar,  that  the 
codicil  was  a  republication  of  the  will,  so  that  the  will  was  to 
be  considered  as  brought  down  to  the  date  of  the  codicil.  The 
question  then  was,  whether  the  devise  in  the  will  to  the  trustees 
''  of  all  other  the  manors,  lands,  messuages,  and  hereditaments 
whereof  she,  the  testatrix,  had  power  to  dispose,''  would  operate 
as  an  appointment  of  the  monies  to  arise  from  the  sale  of  the 
settled  estates  ? 

At  the  dates  of  the  will  and  codicil,  and  at  the  death  of  the 
testatrix,  the  estates,  which  were  the  subject  of  the  deeds  of 
January,  1828,  remained  unsold ;  and  Barbara  Cockayne  Medly- 
cott  was  still  alive. 

Mi\  Home  and  Mr.  Stuart,  for  the  plaintiffs,  who  were  mere 
trustees. 

Mr.  Sugden  and  Mr.  Pemberton,  for  one  set  of  defendants. 

[  464  ]  Mr.  Pepys  and  Mr.  Hodgson^  for  other  defendants,  who,  on 

the  principal  question,  were  in  the  same  interest  with  the  defen- 
dants, for  whom  Mr.  Sugden  appeared. 

Mr.  Shadwell,  Mr.  Bickerateth,  and  Mr.  Knight,  contra. 

#  *  »  »  * 

Thb  Master  of  the  Bolls: 

This  is  merely  a  question  of  intention  ;  and  the  Court  cannot 
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infer  that,  by  a  disposition  of  all  lands  of  which  she  had  power      Adams 

to  dispose,  she  meant  to  execute  a  power  of  appointment  not      austen. 

as  to  lands,  but  as  to  monies  to  arise  from  the  sale  of  lands. 

The  question  would  have  been  very  different,  if  she  had  devised 

the  settled  lands  by  name.    It  might  then  have  been  argued, 

that  by  the  devise  of  the  land  she  meant  to  describe  her  interest 

in  the  land. 


BAEEY  V.  WEEY.  .  ,^^?h. 

July  10,  16. 
(3  Eussell,  465—466.)  

Where,  upon  a  bill  of  redemption  and  forecloenre  bj  a  second  mort-  i^^na   n  a. 
gagee,  the  first  mortgagee  assigns  his  mortgage,  after  a  decree  for  the        r  ^g^  -i 
usual  aooounts,  the  mortgagor  is  not  to  pay  the  costs  of  the  supplemental 
hill,  which  is  necessary  to  bring  the  assignee  of  the  mortgagee  before 
the  Oourt. 

This  was  a  bill  by  a  second  mortgagee  to  redeem  the  first 
mortgagee  and  to  foreclose  the  mortgagor.  After  the  usual  decree 
to  have  the  accounts  taken,  the  defendant,  the  first  mortgagee, 
assigned  his  mortgage ;  and  the  assignee  was  brought  before  the 
Court  by  a  supplemental  bill. 

At  the  hearing  on  further  directions,  the  question  was,  whether 
the  assignee  of  this  first  mortgagee  was  entitled  to  the  costs  of 
the  supplemental  bill. 

Mr.  Agar  and  Mr.  Parker^  for  the  pfeiintiflf,  contended,  that 
the  party  who  came  to  redeem  ought  to  have  the  costs  of  the 
supplemental  suit  from  the  first  mortgagee  and  his  assignee,  or, 
at  least,  that  these  defendants  ought  not  to  be  allowed  their  costs 
of  proceedings,  which  had  been  made  necessary  by  their  own 
Toluntary  acts. 

Mr.  Ellison,  contra  : 

The  principle  of  the  Court  is,  that  a  mortgagee  cannot  be 
redeemed,  except  upon  the  terms  of  being  indemnified  against 
all  costs  arising  out  of  his  legal  acts.  If,  pending  a  suit,  a 
mortgagee  assigns  his  security  vexatiously,  and  for  the  purpose 
of  harassing  those  who  are  interested  in  the  equity  of  redemption. 
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[466] 


there  would  be  a  sufficient  ground  to  justify  the  Court  in  depart- 
ing from  the  general  rule.  No  such  special  ground  is  alleged  to 
exist  here ;  and  to  refuse  the  mortgagee  the  cost  of  the  sapple- 
mental  suit  would  in  fact  be  to  say,  that  a  mortgagee  shall  not 

assign  his  mortgage,  while  a  suit  to  redeem  him  is  pending. 

*  #  #  *  # 

The  Mastbb  of  the  Bolls  held  that,  the  assignment  being 
made  after  the  decree  for  the  accounts,  the  mortgagor  could  not 
be  charged  with  the  costs  of  the  supplemental  bill. 


1827. 
July  26,  so. 

Rolls  CouH. 
Leach,  M.B. 

[467] 


COLLIEE  V.  SQUIRE. 

(3  BusaeU,  467—475;  S.  0.  5  L.  J.  Gh.  186.) 

A  husband  entitled  to  a  sum  of  stock  subject  to  his  wife's  life  interest 
therein  by  his  will  bequeathed  as  foUows : — "  And  unto  my  wife  (who 
I  make  fully  and  wholly  executrix)  I  give  my  housei  with  aU  my  house- 
hold furniture,  as  also  all  my  plate,  china,  books,  linen,  and  erery  other 
article  belonging  to  me,  bot^  in  and  out  of  my  house,  and  which  n:iay 
not  be  herein  mentioned,  she  being  subject  to  the  payment  of  all  my 
just  debts,  funeral  and  testamentary  expenses : "  Held,  that  the  bene- 
ficial interest  in  the  settled  stock  did  not  pass  to  the  wife. 

A  nephew,  who  was  the  heir-at-law  and  sole  next  of  kin  of  the  testator, 
having  taken  the  opinion  of  counsel  as  to  the  widow's  rights  under  her 
husband's  will,  and  being  advised  that  she  took  the  residue  absolutely, 
contracted  to  sell  to  her  a  house  which  had  descended  to  him  as  heir ; 
and  part  of  the  agreement  was,  that  he  should  release  all  demands  against 
her  as  executrix,  or  against  her  deceased  husband's  personal  estate : 
Held,  that  a  general  release  executed  in  pursuance  of  this  agreement  was 
valid,  and  vested  the  stock  in  the  executrix  absolutely,  though  it  made 
no  specific  mention  of  the  stock. 

Joseph  Mabtin,  previous  to  his  marriage  with  Mary  Allan, 
transferred  to  trustees  a  sum  of  8J152.  80.  4d.  Navy  5  per  cent. 
Annuities ;  and,  by  a  settlement  made  in  contemplation  of  the 
marriage,  and  dated  the  7th  of  July,  1807,  it  was  witnessed,  that 
the  trustees  should  hold  the  stock,  upon  trust,  after  the  marriage, 
to  pay  the  dividends  to  his  intended  wife  during  her  life  for  her 
separate  use ;  and  after  her  death,  to  transfer  the  stock  to  Joseph 
Martin,  his  executors,  administrators,  or  assigns,  in  case  he 
should  survive  her  ;  but,  in  case  he  should  die  before  her,  then, 
after  her  death,  to  transfer  the  stock  as  Joseph  Martin  should  by 
deed  or  will  appoint ;  and,  in  case  he  made  no  appointment,  then 
to  his  executors  and  administrators. 
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The  marriage  was  solemnized.    Joseph  Martin  afterwards  died      Collieb 
in  the  lifetime  of  his  wife,  having  made  a  will,  dated  the  18th      squibb. 
July,  1809.     In  that  will  he  took  no  ^notice  of  the  settled  stock ;       [  ^468  ] 
bat,  after  giving  some  peconiary  legacies,  and,  among  others,  a 
legacy  of   lOOZ.  to  his  nephew  WUUam  Martin,  he  used  the 
expressions  which  follow :   ''  And  unto  my  wife,  who  I  make 
foil  and  wholly  executrix,  I  give  and  bequeath  my  house,  with 
all  my  household  furniture  of  every  description,  as  also  all  my 
plate,  china,  books,  linen,  and  every  other  article  belonging  to 
me,  both  in  and  out  of  my  house,  and  which  may  not  be  herein 
mentioned,  she  being  subject  to  the  payment  of  all  my  just  debts, 
funeral  and  testamentary  expenses." 

Upon  proving  the  will,  the  widow  represented  the  personal 
estate  as  under  the  value  of  8,500L 

In  May,  1810,  shortly  after  the  death  of  Joseph  Martin,  a  case 
vas  laid  before  the  late  Mr.  Hollist  on  behalf  of  William  Martin, 
who  was  the  heir  at  law  and  sole  next  of  kin  of  Joseph  Martin, 
upon  the  question,  whether  the  whole  residuary  personal  estate 
passed  to  the  widow  of  Joseph  Martin  by  his  will :  and  Mr.  Hollist 
gave  his  opinion,  that,  under  the  appointment  of  executrix  and 
the  bequest  to  her  in  the  will,  the  widow  did  take  the  whole 
residuary  estate  beneficially.  This  case  made  no  mention  of  the 
stock  which  was  the  subject  of  the  settlement. 

About  the  same  time  the  widow  took  the  opinion  of  the  late 
Mr.  Johnson  upon  the  same  point ;  and  the  case  laid  before  him 
stated  the  amount  of  the  settled  stock  and  the  trusts  declared 
of  it.  Mr.  Johnson's  opinion  was  as  follows  : — "  It  is  clear  that 
this  will  does  not  operate  as  an  appointment ;  but  Mrs.  Martin, 
as  the  sole  executrix  of  her  late  husband,  is  entitled  to  have  the 
stock  and  dividends,  and  any  other  stock  standing  in  his  name 
at  his  death,  or  in  the  name  of  any  *other  person  in  trust  for  [  *469  ] 
him,  transferred  and  paid  to  her.  Whether  or  not  she  is  entitled 
to  the  whole  beneficially,  is  a  question  of  great  doubt.  I  am 
inclined  to  think  she  is  so  entitled,  though  most  probably  the 
next  of  kin  will  be  advised  to  take  the  opinion  of  a  court  of  equity 
npon  the  subject." 

In  December  in  the  same  year,  William  Martin  executed  a 
deed  of  release  to  the  widow,  whereby, — after  reciting  that  the 
B.a. — ^voL.  xxvn.  i 
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Ck)LUEB  widow  had  agreed  to  parchase  from  him,  for  a  emn  of  8502.,  a 
Squibb,  freehold  house,  which  had  descended  to  him  as  heir  at  law  of 
Joseph  Martin,  and  that  at  the  time  of  sach  contract  it  was 
agreed  that,  upon  its  completion,  he  should  release  the  widow 
from  all  rent  which  had  accrued  due  in  respect  of  the  house  sold, 
she  having  occupied  the  same  since  her  husband's  death,  and 
*'  from  all  other  sum  and  sums  of  money  whatsoever  and  howso- 
ever,"— the  said  William  Martin,  ''in  pursuance  of  the  said 
agreement,  and  in  consideration  of  five  shillings  to  him  paid  by 
Mary  Martin,  and  for  divers  other  good  causes  and  considera- 
tions," released  the  widow,  and  her  lands,  goods,  and  chattels, 
and  also  the  personal  estate  and  efiects  of  the  testator,  from  all 
claims  which  he  had  or  might  have  against  her  as  executrix  of 
Joseph  Martin,  or  against  the  personal  estate  and  effects  of  the 
testator,  "by  reason  of  his  being  nephew  and  heir  at  law  of 
Joseph  Martin,  or  a  legatee  named  in  his  will,  or  otherwise." 

It  did  not  appear  that  William  Martin  was  apprised  of  the 
trusts  of  the  settlement  of  1807,  or  of  the  existence  of  the  stock, 
or  that  the  case  laid  before  Mr.  Johnson,  or  that  gentleman's 
opinion,  had  been  communicated  to  him. 
[470]  William  Martin  survived  the  execution  of  this  release  some 

years,  and  then  died,  leaving  one  of  the  defendants  in  this  suit 
his  executrix  and  residuary  legatee.  The  widow  of  the  testator 
died  in  1822;  and  the  bill  was  filed  by  a  party  who  claimed 
under  her  \nll,  for  the  purpose  of  obtaining  a  declaration,  that 
she  became  entitled  absolutely  to  the  settled  stock,  either  under 
the  will  of  her  husband  or  by  virtue  of  the  release  executed  in 
December,  1810. 

[Questions  were  made :  whether  by  the  will  of  Joseph  Martin 
his  widow  took  his  whole  residuary  estate :  and  whether  the 
release  executed  by  William  Martin  was  to  be  avoided.] 

Mr.  Sugden  and  Mr.  Seymour,  for  the  plaintiff : 

r  471  ]  *    *    The  bequest,  "of  every  other  article  belonging  to  me, 

both  in  and  out  of  my  house,  and  which  may  not  be  herein 
mentioned,"  is  expressed  in  words  sufficiently  large  to  comprehend 
the  residue  of  his  property ;  and  that  such  must  have  been  his 
intention,  is  apparent  from  his  having  made  the  gift  subject 
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to  the  payment  of  his  debts  and  funeral  and   testamentary      Collier 
expenses.     ♦     ♦  ^^i^ 

Whether  [Joseph  Martin]  was  informed  of  the  existence  of 
this  specific  smn  of  stock,  cannot,  at  this  distance  of  time,  be 
ascertained.  *  *  He  survives  several  years,  and  never  once 
impeaches  it ;  and  it  is  not  till  a  dozen  years  after  his  death, 
&at  a  person,  claiming  under  him  as  a  volunteer,  alleges  that 
the  release  ought  not  to  be  treated  as  a  valid  instrument.   *   *   * 

Mr.  Tinney  for  Sarah  Martin,  who  claimed  through  William       [  472  ] 
Martin: 

•  *     The  words  "  every  other  article  "  must  be  confined  to       [  *78  ] 
articles  ejusdem  generis  with  those  which  had  been  mentioned 
immediately  before.     *     ♦     * 

The  release  was  executed  by  William  Martin,  in  ignorance  of       [  ^74  ] 
his  rights,  and  without  consideration ;  and  the  executrix,  while 
she  was  indueing  him  to  take  this  step,  was  in  possession  of 
information,  essential  to  a  foil  understanding  of  his  situation, 
vhich  she  did  not  impart  to  him. 

Mr.  Barber  and  Mr.  J.  Russell,  for  other  defendants. 

The  Mastbr  of  the  Bolls  : 

*  *  I  am  not  warranted  to  declare,  that  the  whole  residuary 
estate  of  Joseph  Martin  passed  to  his  widow  by  his  will.    The 

words — "  I  make  her  full  and  wholly  executrix  " — *have  no  [  •475  ] 
certain  meaning  beyond  an  intention  that  she  should  be  sole 
executrix.  The  gift  to  her  of  "  every  other  article  belonging  to 
me,  both  in  and  out  of  my  house,  and  which  may  not  be  men- 
tioned herein,"  cannot  reasonably  be  considered  as  extending  to 
stock.  The  articles  mentioned  were  household  furniture,  plate, 
china,  books,  and  linen ;  and  he  could  scarcely  say  of  stock,  that 
it  imght  not  be  mentioned  or  included  in  the  articles  specified. 
No  certain  inference  arises  from  the  direction  that  the  gift  to  her 
should  be  subject  to  the  payment  of  legacies,  debts,  and  funeral 
expenoes ;  for  the  specific  gift  might  be  so  subject. 

The  remaining  question  is  as  to  the  release.  It  is  said,  no 
adequate  consideration  was  given  for  this  release.    The  sole  next 
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of  kin  had  been  advised  by  high  authority,  that  he  had  nothing 
to  pass  by  his  release ;  and,  where  disputed  claims  are  compro- 
mised, the  party  actually  entitled  cannot  afterwards  claim  the 
value  of  his  rights.  It  is  said  further,  that  he  was  ignorant  of 
the  ejdstence  of  the  stock.  At  this  time  of  day,  that  fact  cannot 
be  ascertained.  He  was  perfectly  well  aware  of  the  question  as 
to  the  widow's  claim  to  the  whole  residuary  estate;  and  the 
circumstance  that,  upon  proving  the  will,  she  had  sworn  that 
the  personal  estate  was  only  under  the  value  of  8,500Z.,  of  which 
he  cannot  be  presumed  to  have  been  ignorant,  must  have  apprised 
him,  that  this  question  was  of  considerable  value.  To  avoid  this 
release  now  would  be  to  act  upon  mere  conjecture. 

It  must,  therefore,  be  declared,  that,  by  the  effect  of  the  will  of 
Joseph  Martin  and  by  the  release  of  William  Martin,  the  widow 
became  entitled  to  the  settled  stock  as  a  part  of  the  general 
personal  estate  of  Joseph  Martin. 


1827. 
July  81. 

BollM  Gmrt. 
Lbach,  M.R. 

[477] 


JOHNSON  V.  TELFOED. 

(3  Russell,  477—478.) 

An  executor  or  trustee  is  not  entitled  to  be  allowed  without  question 
the  amount  of  bills  of  costs  which  he  has  paid  bond  fide  to  the  solidtor 
to  the  trust ;  and  the  Master,  without  regularly  taxing  the  bills,  will 
moderate  their  amount. 

In  this  case  there  was  a  decree  for  an  account  against  the 
executors  and  trustees  of  a  testator,  whose  affairs  had  been  left 
in  such  a  situation  as  to  require  much  professional  assistance  in 
the  administration  of  the  assets.  In  taking  the  accounts,  the 
executors  claimed  credit  for  8,1352.,  as  the  amount  of  bills  of 
costs  which  they  had  paid  to  their  solicitor  in  the  course  of 
seven  years ;  and,  in  support  of  their  discharge,  they  produced 
the  bills  and  receipts  for  the  amount.  None  of  the  bills  had 
been  taxed.  The  amount  being  objected  to  by  some  of  the 
parties  beneficially  interested,  the  Master  did  not  proceed  to  a 
regular  taxation  of  the  bills,  but  handed  them  over  to  the  proper 
oflScer  to  be  looked  over  and  moderated ;  and  the  result  was, 
that  about  2922.  was  deducted  by  small  abatements  from  a 
multitude  of  charges.    These  sums  the  Master  disallowed  to  the 
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executors  and  trustees  in  their  accounts;  and  they  took  an  Johnsov 
exception  to  his  report  in  respect  of  the  deduction  and  disallow-  telvobd. 
ance  of  the  2922. 

Mr.  Temple  and  Mr.  Knight,  in  support  of  the  exceptions : 

[These  executors  and  trustees  have  not  been  guilty  of  any 
negligence.]  It  is  not  the  duty  of  a  trustee  to  insist,  in  every 
ease,  on  the  taxation  of  bills  of  costs  of  the  solicitor  to  the  trust ; 
and,  in  the  present  instance,  the  ^taxation  of  the  bills  against  the  [  ^478  ] 
solicitor  would  probably  have  occasioned  an  expense  exceeding 
the  sum  which  has  been  struck  off.    *    *    * 

The  Masteb  of  the  Bolls: 

To  allow  this  exception  would  be  to  overturn  a  practice  which 
has  long  prevailed  in  the  Master's  office,  and  which  is  rather  a 
matter  of  indulgence  than  of  hardship  upon  executors.  It 
eannot  be  contended  that  an  executor  is  to  be  allowed  without 
question  whatever  sum  he  thinks  fit  to  pay  to  his  solicitor ;  and 
the  principle  of  moderating  the  bill  by  a  deduction  from  charges, 
which,  upon  the  face  of  them,  are  irregular  or  excessive,  instead 
of  submitting  the  bill  to  taxation,  is  great  liberality  towards  an 
executor. 


WINTER  V.  LORD  ANSON.f  i828. 

July  23. 

(1  Sim.  ft  St.  434—145 ;   3  EusseU,  48S--192.)  

Lbaoh,  V.  C. 

By  an  agreement  for  the  sale  of  an  estate,  the  purchase-money,  with  q^  AooeaL 
interest,  was  to  be  secured  by  the  bond  of  the  purchaser,  and  was  to 

remain  so  seisured  during  the  life  of  the  yendor.    The  conyeyanoe,  which  j  i    04 

was  afterwards  executed,  expressed  that  the  purchase- money  had  been  o^ ^o' 

paid,  and  the  yendor's  receipt  was  indorsed  upon  it ;  but,  in  fact,  only  a  '     * 

part  of  the  price  had  been  paid,  and  the  residue  was  secured  by  the  Lord 

purchaser's  bond,  conditioned  for  payment  of  the  principal  with  interest,  Ltkdhubst, 

witiiin  twelye  months  after  the  death  of  the  yendor ;  and  of  interest  in  ^'^* 

the  mean  time.    The  yendor  was  held  to  haye  a  lien  on  the  estate  for  [  ^^^  1 
tiie  amount  of  the  bond. 

Thb  plaintiffs  appealed  [in  this  case]  from  the  Yice-Gham- 
ckllob's  decree,  reported  in  1  Sim.  &  St.  484. 

t  Be  Brentwood  Brick  Co.  (1876)  4  Ch.  Diy.  662,  565 ;  46  L.  J.  Ch.  554. 
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WiNTEB  [The  facts  of  the  case  are  sufficiently  stated  in  the  following 

LoBD  Anson,  judgment  of  the  Lord  Chancbllob.J 

Mr.  Heald  and  Mr.  Wheatly,  for  the  plaintiffs, 

Mr.  Sugden,  Mr.  Bickersteth^    and  Mr.  Spence,   for    the 
defendants. 


Oct. 90.      The  Lord  Chancellor: 

[  489  ]  William  Winter  being  seised  of  a  certain  estate,  entered  into 

an  agreement  for  the  sale  of  it  to  William  Mousley.  By  the 
agreement,  Winter,  in  consideration  of  the  sum  of  money  therein 
mentioned,  agreed  to  convey  the  estate  to  Mousley  in  fee,  free 
from  all  incumbrances ;  and  Mousley  agreed  to  pay  to  Winter 
on  the  29th  of  September  then  next,  on  the  execution  of  the 
conveyance  and  completion  of  the  surrender,  the  sum  of  75L  per 
acre  for  the  estate ;  and  it  was  thereby  also  agreed,  that  the 
amount  of  such  consideration  money  should  be  secured  by  the 
bond  of  Mousley  to  Winter,  with  interest  at  4  per  cent.,  and 
should  remain  so  secured  during  the  life  of  William  Winter,  on 
the  regular  payment  of  such  interest. 

The  estate  was  measured,  and  the  purchase-money  found  to 
amount  to  1,4852.  The  conveyance  expressed  that  the  whole 
purchase-money  had  been  paid ;  but  in  fact  the  sum  of  4852.  was 
the  only  part  of  it  which  had  been  paid.    Mousley  executed  a 

[  •490  ]  bond  to  Winter  *in  the  penal  sum  of  2,000Z.,  conditioned  to  be 
void  on  payment  by  Mousley  to  the  executors,  administrators,  or 
assigns  of  Winter  of  the  sum  of  1,000Z.,  the  remainder  of  the 
purchase-money,  within  twelve  months  after  the  decease  of 
Winter,  with  interest  in  the  mean  time  at  4  per  cent. 

Mousley,  having  paid  the  4852.  and  executed  this  bond,  was 
let  into  possession  of  the  estate.  He  afterwards,  in  the  year 
1817,  became  a  bankrupt ;  and  his  assignees  sold  the  estate  to 
Lord  Anson,  allowing  him  to  retain  1,2001.  as  an  indemnity 
against  the  claim  of  the  plaintiff. 

The  interest  on  the  sum  secured  by  the  bond  had  been  paid  to 
September,  1816,  but  not  afterwards ;  and  in  May,  1819,  Winter 
died. 
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The  qneetion  is,  whether,  under  the  circamstances  of  this     Wiktbb 
transaction,  the  vendor  retained  a  lien  upon  the  premises  sold  to  lobd  Ai^bon. 
the  vendee  for  that  portion  of  the  purchase-money  which  was 
secured  by  the  bond.    The  assignees,  who  represent  the  vendee, 
contend,  that  they  are  entitled  to  keep  the  estate,  without  paying 
what  remains  due  of  the  purchase-money. 

In  general,  where  a  bill,  note,  or  bond  is  given  for  the  whole 
or  any  part  of  the  purchase-money,  the  vendor  does  not  lose  his 
lien  for  so  much  of  the  money  as  remains  unpaid.  The  circum- 
stance that  in  these  cases  the  money  is  secured  to  be  paid  at  a 
future  day,  does  not  affect  the  lien.  In  the  present  instance,  the 
bond  was  taken  as  a  security  for  the  payment  of  part  of  the 
purchase-money,  twelve  months  after  the  death  of  the  purchaser, 
with  interest  at  the  rate  of  four  per  cent,  in  the  mean  time.  1 
do  not  think  that  the  lien  is  affected  *by  the  fact  of  the  period  of  [  *^^^  1 
payment  being  dependent  on  the  life  of  the  vendor.  That 
circumstance  does  not  appear  to  me  to  afford  such  clear  and 
convincing  evidence  of  the  intention  of  the  vendor  to  rely,  not 
upon  the  security  of  the  estate,  but  solely  upon  the  personal 
credit  of  the  vendee,  as  would  be  necessary  in  order  to  get  rid  of 
the  lien.  It  would  not  be  inconsistent  with  an  express  pledge ; 
and  I  do  not  perceive  why  it  is  at  variance  with  the  lien  resulting 
from  the  rules  of  a  court  of  equity. 

It  was  said  in  the  argument,  that  this  was  the  case  of  an  annuity ; 
mi  Mackreth  v.  Symmons  t  was  cited  on  the  part  of  the  defendant : 
but  the  grounds  of  the  judgment  in  that  case  do  not  apply  to  the 
present.  In  observing  upon  that  part  of  the  question  which  related 
to  the  aimuities.  Lord  Elbon  reasons  upon  the  nature  of  the 
annuities:  they  were  upon  lives.  "If  the  annuities,"!  hesaid,"had 
been  paid,  there  must  have  been  a  difference  in  the  estimation ; 
also,  de  anno  in  annum,  the  value  was  decreasing,  not  only  as  the 
annuities  were  wearing  out,  but  also  as  the  number  of  aimuitants 
was  decreasing  by  death.  It  is  impossible,  it  is  not  natural,"  he 
obfierves, ''  to  suppose  that  parties,  dealing  for  the  consideration 
of  annuities  and  the  purchase  of  a  reversion,  which  might  not 
take  effect  in  possession,  until  all  the  annuitants  were  dead, 
relied  on  that  reversion  as  security  in  addition  to  the  indemnity 
1 10  E.  B.  85  (15  Yes.  329).  t  10  E.  E.  90,  91  (15  Yes.  350,  351). 
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wnma  by  the  bond."—"  I  have  felt  from  the  first,"  he  said,  "  that 
LosD  AsBOK.  there  is  upon  the  part  of  the  plaintiff  that  natural  jastioe  and 
equity,  which  excite  a  wish  that  I  could  enforce  the  lien ; "  bat 
as  far  as  related  to  the  annuities,  he  was  of  opinion,  upon  the 
particular  grounds  which  I  have  stated,  that  he  could  not.  I 
r  ^492  ]  may  add,  that,  even  in  the  *case  of  an  annuity  for  lives,  Lord 
Camden,  in  TarAxffe  v.  Scrughatif^  was  of  opinion  in  favour  of 
the  lien.  Here,  however,  what  is  called  the  annuity  is  in  fact 
nothing  more  than  the  interest  of  so  much  of  the  purchase- 
money  as  remained  unpaid,  and  which  interest  was  of  coarse  to 
continue  until  the  principal  should  be  discharged. 

As  in  this  case,  then,  there  was  no  agreement  for  the  extin- 
guishment of  the  lien,  and  as,  in  my  judgment,  there  is  nothing 
in  the  transaction  itself,  as  evidenced  by  the  instruments,  leading 
to  a  clear  and  manifest  inference  that  such  was  the  intention  of 
the  parties,  I  think  it  should  be  declared,  that  the  plaintiffs  have 
a  lien  upon  the  estate  in  question  for  the  residue  of  the  purchase- 
money. 

The  only  point  argued  was  the  question  of  the  lien  as  between 
the  vendor  and  vendee,  in  whose  place  Lord  Anson  stands  ;  and 
I^wish  to  be  understood,  it  is  upon  that  point  only  that  judgment 
is  given. 


1827. 
Aug.  1,  2. 

Lord 

Ltkdhubst, 

L.O. 

[  600] 


ATTOBNEY-GENERAL  v.  MATTHEW. 

(3  Euflsell,  500—502.) 

At  a  meetmg  held  to  appoint  a  sucoessor  to  an  office  in  a  charity,  after 
a  candidate  has  been  elected,  and  a  minute  of  his  election  has  been 
entered  by  the  clerk,  it  is  competent  for  the  majority  of  the  electors, 
before  the  meeting  is  dissolved,  to  reverse  their  vote,  rescind  the  minute 
of  election,  and  postpone  the  election  to  a  subsequent  day,  provided  in  so 
doing  they  act  hcrndfide,  and  with  a  view  to  the  welfare  of  the  charity. 

The  vicar,  churchwardens,  and  overseers  of  the  poor  of  the 
parish  of  East  Greenwich  had  the  nomination  of  the  master  of  a 
charity  school ;  and,  a  vacancy  having  occurred,  a  meeting  was 
held  to  elect  a  successor  to  the  office,  at  which  the  vicar,  the  two 
churchwardens,  and  the  four  overseers  of  the  poor  attended.    A 

t  Stated  in  Blaekhurne  v.  Grrgson,  1  Br.  C.  C.  423. 
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Mr.  Townfihend  having  been  proposed  as  a  candidate,  three  votes    Att.-Gek. 
were  given  for  him,  and  three  votes  against  him.     The  vicar,    Matthew. 
according  to  the  custom  of  the  election,  had  the  casting  vote,  and 
he  gave  it  in  favour  of  Townshend ;  and  a  minute  of  the  election 
was  entered  by  the  clerk  in  the  minute  book. 

Immediately  afterwards,  and  before  the  electors  had  separated, 
it  was  stated  that  Townshend,  being  collector  of  the  king's  taxes 
for  the  parish,  could  not  devote  his  time  exclusively  to  the 
school,  and  was  therefore  not  a  fit  person  to  be  appointed.  It 
was  answered,  on  Townshend's  behalf,  that  he  would  immediately 
resign  the  situation  of  collector.  However,  the  vote  appointing 
Townshend  was  reversed,  and  the  minute  of  his  election  rescinded, 
bj  a  majority  of  five  to  two ;  and  the  election  was  postponed 
to  a  future  day.  One  of  the  electors  refused  to  take  any  share 
in  this  subsequent  proceeding;  and  another  of  them  protested 
against  the  votes  annulling  the  election  of  Townshend. 

On  a  subsequent  day,  a  Mr.  Dowsell  was  appointed  master. 

An  information  was  then  filed,  at  the  relation  of  Townshend, 
praying  a  declaration  that  he  was  duly  ^elected  master  of  the      [  *^^^  ] 
school ;  and  a  motion  was  made,  to  restrain  the  trustees  from 
paying  the  salary  to  Dowsell. 

The  affidavits  in  support  of  the  motion  alleged,  that  the 
objection  to  Townshend's  fitness,  arising  from  his  filling  the 
sitnation  of  collector  of  taxes,  was  mentioned  and  discussed, 
before  the  vote  electing  him  was  passed ;  and  that,  as  soon  as  it 
was  mentioned,  it  was  stated  that  he  would  resign  the  collector- 
ship.  On  the  other  side,  it  was  positively  sworn,  that  this  objec- 
tion was  not  mentioned  or  discussed  till  after  the  first  vote ; 
and  the  vicar  and  the  other  electors,  who  had  originally  voted 
for  Townshend,  but  afterwards  concurred  in  rescinding  his 
election,  swore,  that  their  only  inducement  to  act  as  they  had 
done  was  regard  to  the  welfare  of  the  charity. 

Mr,  Rose  and  Mr.  Walker,  for  the  motion. 

Mr.  Home  and  Mr.  Sugden,  contra. 

The  argument  in  support  of  the  motion  was,  that,  the 
election  having  once  been  made,  the  electors  were  functi  officio, 
and  could  not  reverse  their  vote  or  proceed  to  a  new  choice. 
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Att.-Gsn. 

V. 


On  the  other  side  it  was  insisted  that  the  election  could  not 
Matthbw.  ^  regarded  as  complete  while  the  meeting  continued ;  and  that 
it  was  competent  to  the  electors  to  reconsider  their  first  vote, 
provided  that  they  acted  bond  fide. 

The  LoBD  Ghancbllob  was  of  opinion  that  it  was  competent 

to  the  majority  of  the  electors,  while  the  meeting  continued,  to 

[  *s<^  ]      rescind  their  former  resolution  ;  *and,  the  electors  in  this  case 

having  proceeded  bond  fide ^  and  with  a  view  to  the  welfare  of  the 

charity,  his  Lordship 

Refund  the  motion. 


1827. 
Aug.  8. 

1828. 
jIiV.  6. 

Loid 

LTin>HUB8T, 

L.C. 

[680] 


ATTORNEY-GENERAL  v.  HABERDASHERS' 
COMPANY. 

(3  Buflsell,  630—538.) 

ProTiBion  for  giving  instrootion  in  writing  and  arithmetic,  introduced 
into  a  soheme  for  the  administration  and  management  of  a  free  grammar 
school. 

In  this  suit  a  petition  was  presented  by  the  master  and  wardens 
of  the  Haberdashers'  Company  for  the  purpose  of  having  the 
appointment  of  a  master  to  teach  writing  and  arithmetic  made 
part  of  the  scheme  for  the  administration  of  a  free  grammar  school. 

By  letters  patent  of  King  James  the  First,  dated  the  19th 
March,  1614,  reciting  that  William  Jones,  citizen  and  haber- 
dasher, of  London,  was  willing  to  give  divers  hereditaments  for 
the  fomidation  and  maintenance  of  an  almshouse  and  free 
grammar  school,  and  a  preacher,  in  the  town  of  Monmouth,  his 
Majesty,  at  the  petition  of  the  said  William  Jones,  did  grant  and 
ordain,  that  in  future  for  ever  there  might  and  should  be  in  the 
town  of  Monmouth  an  almshouse  for  poor  people  and  one  free 
grammar  school  for  the  instruction  and  education  of  boys  and 
youths  in  the  Latin  tongue  and  other  more  polite  literature  and 
erudition,  and  that  the  said  school  should  thenceforth  for  ever  be 
called  'The  free  grammar  school  of  William  Jones  in  Monmouth,' 
and  should  consist  of  one  schoolmaster  and  one  undermaster. 
The  same  instrument  established  a  lectureship,  and  appointed 
the  master  and  four  wardens  of  the  Haberdashers'  Company,  and 
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their  successors,  **  governors  of  the  ^possessions,  revenues,  and    att.-Gek. 

goods  of   the  almshouse  and  free  grammar  school  of  William      habeb- 

Jones  in  Monmouth,"  constituting  them  for  that  purpose  a  body  dashers'  Co. 

L    581  J 
corporate,    and  investing  them  with  the  usual  powers :  and  it 

ordained  that  all  issues  and  revenues  of  lands  to  be  given  and 
assigned  for  the  maintenance  of  the  almshouse,  school,  and 
preacher,  should  be  expended  in  the  sustentation  and  mainte- 
nance of  the  poor  people  of  the  almshouse,  of  the  master  and 
onder-master  of  the  school,  and  of  the  preacher,  and  in  repairs 
of  the  lands  and  possessions  of  the  charity. 

William  Jones  by  his  will,  bearing  date  the  26th  day  of 
December,  1613,  (amongst  other  things)  bequeathed  as  follows : — 
"  Item, — I  give  to  the  Company  of  Haberdashers  in  London 
the  sum  of  9,0002.  of  current  money  in  England,  to  ordain  and 
purchase  a  free  grammar  school  and  almshouses  for  twenty  poor 
old  diseased  people,  or  blind  and  lame,  as  it  shall  seem  best 
to  them,  of  the  town  of  Monmouth,  where  it  shall  be  bestowed. 
Of  this  9,000Z.  6,000/.  is  already  paid  to  the  Company  of 
Haberdashers;  so  there  remaineth  yet  8,0002.  to  be  paid  unto 
the  Company  of  Haberdashers  by  my  executors  within  a  year 
after  my  decease,  which  sum  given  to  this  purpose  is  sterling 
money  9,0002." 

In  February,  1614,  William  Jones  died.  The  Haberdashers' 
Company  had  received  the  sum  of  6,0002.  prior  to  his  death; 
and,  the  remaining  8,0002.  having  been  afterwards  paid  by  his 
execators,  the  charity  was  carried  into  execution,  and  the  school 
established. 

The  present  petition  stated  that  the  annual  income  of  the 
charity  lands  was  7792.  10«.  6e2.,  and  the  annual  ^expenditure  on  [  *632  ] 
an  average,  7352. 12^.  2d.,  leaving  an  average  annual  surplus  of 
432.  178.  lid.;  that  there  was  standing  in  the  name  of  the 
Aceountant-General,  in  trust  in  the  cause,  6,8622.  IBs.  6d.  three 
per  cent.  Consols,  arising  out  of  the  surplus  rents  and  profits, 
with  the  accumulations,  which,  up  to  that  time,  had  been  set 
apart  for  the  payment  of  the  expenses  of  repairs,  costs,  and  other 
contingencies ;  that  the  annual  surplus  of  482.  lis.  lid.,  and  the 
Bum  of  6,3622.  16s.  6d.  3  per  cent.  Consols,  were  much  more 
tiian  sufficient  to  provide  for  such  repairs  and  contingencies; 
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att.-Gen.     that  a  considerable  portion  of  the  surplus  income  might  be  safely 
Habeb.      applied  in  making  some  addition  to  the  present  establishment  of 
DA8HEB8'  Co.  jj^^  charity ;  that,  for  several  years  past,  there  had  not  been  at 
the  school,  on  an  average,  above  twenty  scholars,  and  there  were 
then  only  sixteen,  although  the  statutes  authorised  the  admission 
of  a  hundred ;  that  the  statutes  contained  a  direction  that   the 
school  should,  once  at  least  m  each  year,  be  visited  by  men  of 
good  conscience  and  judgment,  to  be  appointed  by  the  governors ; 
and  that,  in  pursuance  of  such  direction,  the  present  governors, 
in  the  year  1826,  appointed,  as  such  visitors,  nine  gentlemen  in 
the  neighbourhood  of  Monmouth,  who  inquired  into  the  state  of 
the  school,  with  a  view  to  ascertain  whether  any  thing  could  be 
done  to  increase  its  utility.    As  the  result  of  that  inquiry,  they 
had  stated  to  the  petitioners  their  opinion,  that  the  great  defect 
in  the  school,  and  the  reason  of  its  comparative  inutility,  was  the 
want  of  some  provision  for  the  instruction  of  the  boys  in  writing 
and  arithmetic  and  the  common  branches  of  education,  at  the 
same  time  that  they  were  pursuing  their  classical  studies;  that  it 
would  most  essentially  promote  the  objects  of  the  founder  of  the 
charities,  and  be  highly  conducive  to  the  interests  of  the  school, 
as  a  classical  school,  if  a  writing  master,  at  an  annual  salary, 
[  *o83  ]      were  appointed,  or  some  other  provision  *made  for  instructing 
the  scholars  in  writing  and  arithmetic  at  extra  hours,  so  as  to 
promote  and  not  interfere  with  their  classical  studies ;  and  that, 
if  such  provision  were  made  for  instructing  the  scholars  in 
writing  and  arithmetic,  in  addition  to  the  classical  part  of  their 
education,  leaving  the  classics  still   the    principal    object    of 
attention,  the  scholars  would  very  shortly  amount  to  the  full 
number  allowed  by  the  statutes.     The  petition  added,  that  the 
opinion  of  the  visitors  had  been  very  strongly  confirmed  by 
representations  which  had  been  made  to  the  petitioners  by  many 
of  the  most  respectable  inhabitants  of  Monmouth. 

The  prayer  was,  that  it  might  be  referred  to  the  Master  to 
inquire  and  state  to  the  Court,  whether  any  and  what  portion  of 
the  funds  of  the  charity  could  be  applied  in  making  any  addition 
to  the  existing  establishment,  without  diminishing  the  present 
salaries  and  allowances,  and  still  reserving  a  sufficient  fund  for 
repairs  and  other  contingencies ;  that  the  Master,  if  he  should 
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find  that  part  of  the  funds  could  be  so  applied,  might  approve  of    Att..Gbk. 
a  scheme  for  the  application  of  such  portion  of  the  funds ;  that      habeh« 
he  might  inquire,  whether  the  school,  as  a  free  grammar  school,  ^^^^^'  ^^' 
would  be  rendered  more  extensively  useful  in  the  manner  and 
for  the  purposes  intended  by  the  founder,  by  adding  to  the 
present  establishment  some  provision  for  the  instruction  of  the 
boys  in  writing  and  arithmetic  ;  and  if  he  should  be  of  opinion 
that  such  additional  provision  would  render  the  school  more 
extensively  useful,  then  that  he  might,  in  the  scheme  to  be 
approved  of  by  him,  include  a  provision  for  such  additional 
instruction. 

The  only  doubt  was,  whether,  consistently  with  the  rules  of 
the  Court,  part  of  the  funds  belonging  to  this  free  grammar 
school  could  be  applied  in  providing  for  *the  scholars  the  means       [  *584  ] 
of  instruction  in  writing  and  arithmetic. 

Mr.  Swann,  for  the  petition,  stated,  that  what  was  now 
prayed  was  sanctioned  by  what  the  Court  had  *done  on  a  former      [  *33o  ] 
occasion.    By  a  report  dated  the  25th  of  July,  1797,  the  Master 
found,  that,  in  1784,  the  rents  of  the  charity  estate  being  then 
considerably  increased,  *the  Haberdashers'  Company,  on  a  repre-      [  •sse  ] 
sentation  made  to  them  by  the  gentlemen  who  were  visitors  of 
the  school,  and  resident  in  or  near  Newport,  of  the  ^necessity       [  *637  ] 
and  great  utility  that  would  attend  the  appointment  of  a  master 
for  the  purpose  of  teaching  the  scholars  writing  and  arithmetic, 
appointed  a  master  for  that  purpose  at  a  salary  of  202.  per 
annum,  which  the  Master  (Mr.  Leeds)  was  of  opinion  was  a 
proper  appointment,  and  ought  to  be  continued:  and  he  in- 
creased the  salary  of  the  writing-master  from  201.  to  802.,  the 
salary  of  the  schoolmaster  being  at  that  time  902.,  and  the  salary 
of  the  usher,  502.  a  year. 

Mr.  Pemberton,  for  the  Attorney-General  and  the  relators, 
did  not  offer  any  opposition. 

The  Lord  Chakcellob  made  the  order  according  to  the  prayer       Au^.  s. 
of  the  petition. 

The  Master  reported  that  he  was  of  opinion  that  a  portion  of 
the  funds  of  the  charity  could  be  applied  in  making  the  addition 
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Att.-Gen.    after  mentioned  to  the  existing  establiBhinent,  without  diminiBli- 
Habeb-      ^S  ^^  salaries  and  allowances  already  payable  thereoat,  and 
DABHKBs'Co.  j^ft^  reservittg  a  sufficient  fund  for  repairs  and  other  contin- 
gencies, and  that  the  school  belonging-  to  the  charity  as  a   free 
grammar  school,  would  be  rendered  more  extensively  useful  in 
the  manner  and  for  the  purposes  intended  by  the  founder,  by 
[  *588  ]      adding  to  the  present  establishment  some  ^provision  for  tbe 
instruction  of  the  boys  educated  at  the  school  in  writing  and 
arithmetic.    And  he  was  also  of  opinion,  that  a  competent  and 
respectable  person  should  be  forthwitii  and  from  time  to  time 
appointed  by  the  defendants  for  the  purpose  of  teaching  the 
boys  belonging  to  the  charity  school  writing  and  arithmetic  for 
two  hours  in  each  day,  viz.  one  hour  in  the  morning,  and  one 
hour  in  the  afternoon ;  that  the  annual  sum  of  601.  should  be 
allowed  such  person  for  his  care  and  pains  in  such  instruction ; 
and  that  the  same  should  be  paid  out  of  the  dividends  arising 
from  the  sum  of  6,5712. 19«.  9d.  three  per  cent.  Consols,  the  then 
amount  of  the  accumulations  of  the  charity  fund. 

1828.  The  report  was  confirmed,  and  the  sum  of  602.  was  ordered  to 

Ayg^.      jjg  pj^j^  yearly  to  the  writing-master. 


COCKERELL  v.   CHOLMELEY. 

(3  Eu886ll,  665—581.) 
Separate  sales  of  land  and  timber:  invalid  exercise  of  a  power  of  sale. 

[Reported  on  the  hearing  in  1  Russell  &  Mylne,  418,  and  see 
1  CL  &  Fin.  60,  10  B.  &  C.  564,  and  22  &  28  Vict.  c.  85,  s.  18.] 
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GOODSON  V.   ELLI8S0K  i824. 

(3  EueaeU,  583—597.)  Aug^B. 

A  tmstee  under  an  old  trust,  creating  successiTe  limitations  of  equi-  -R"'^  Qmrt. 

table  interests,  some  of  which  had  failed,  is  entitled,  before  he  can  be  qiffo^d 

required  to  convey,  to  have  the  equitable  title  of  those  who  call  for  a  |f ,r,  ' 

conveyance  ascertained  by  inquiry,  and  to  have  the  deed  of  conveyance  on  Appeal, 

settled  in  the  Master's  office.  1326. 

May  2,  18. 

Thb  case  stated  in  the  bill  was,  that,  hf  an  indenture  bearing      jviy  4. 
date  the  1st  of  Jane,  1767,  Robert  Buck  and  Susannah  his  wife  ^'''^'  *'  ^^*  ^^' 

1827 

covenanted  to  levy  a  fine  unto  Bichard  EUisson,  and  his  heirs,     j^^rU  21. 


Lord 


of  certain  lands  situate  in  Kent,   which  fine,  as  two    equal 

undivided  third  parts  of  an  undivided  moiety  of  the  premises,   Sldox7l.c. 

was  to  enure  to  the  use  of  Bobert  Buck  for  his  life  ;  remainder       [  ^^  1 

to  the  use  of  Bichard  EUisson  and  his  heirs,  upon  trust  to  convey 

the  same  as  Susannah,  the  wife  of  Bobert  Buck,  should  by  deed 

or  will  appoint,  and  in  default  of  such  appointment,  to  the  use 

of  Bobert   Buck  in   fee.    The  fine  was  levied;   and,  shortly 

afterwards,  Susannah  Buck  died  in  the  lifetime  of  her  husband, 

without  having  made  any  appointment. 

Bobert  Buck,  by  his  will  dated  in  1768,  and  a  subsequent 
codicil,  dated  the  24th  of  September,  1767,  devised  all  his  real 
states,  subject  to  the  payment  of  his  debts  and  of  certain  legacies, 
to  trustees  upon  trust  to  convey  an  equal  share  to  each  of  his 
children  who  should  ^attain  twenty-one ;  but  if  he  had  no  child  [  *534  ] 
who  should  attain  twenty-one,  then  upon  trust  for  his  two 
brothers  and  sisters,  and  the  survivors  and  survivor  of  them, 
during  their  lives  and  the  life  of  the  survivor ;  remainder  to  such 
of  their  children,  living  at  the  death  of  the  survivor,  as  should 
attain  twenty-one,  in  equal  shares ;  and  if  they  had  no  children 
who  attained  twenty-one,  then  to  the  use  of  Frances  Tooker, 
Samuel  Tooker,  Samuel  Buck,  and  William  Buck,  and  the 
survivors  of  them,  during  their  lives,  and  the  life  of  the  survivor ; 
remainder  to  such  of  the  children  of  Samuel  Buck  and  William 
Back,  living  at  the  death  of  the  survivor,  as  should  attain 
twenly-one. 

In  the  events  that  happened,  the  intervening  limitations  were 
exhausted,  and  William  Buck  became  entitled  to  the  whole 
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G00D80N  property  as  devisee  for  life.  He  died  in  May,  1819.  At  that 
Ellwsoh.  tina©  William  Buck  had  two  children  living,  and  Samuel  Buck 
had  six  children.  Those  eight  persons  had  all  attained  tijventy- 
one ;  and  in  them  the  beneficial  interest  in  the  property  devised 
by  Robert  Buck,  including  the  two  thirds  of  the  moiety  of  the 
lands  comprised  in  the  deed  of  June,  1767,  became  vested.  They 
proceeded  to  sell  the  entirety  of  the  lands  in  various  lots  ;  one 
of  the  lots  was  purchased  by  the  plaintiff  Goodson ;  and  all  the 
persons,  who  had  any  interest  as  devisees  under  the  will  of 
Bobert  Buck,  or  as  claiming  through  any  of  those  devisees, 
joined  in  the  conveyance  to  him. 

Bichard  Ellisson,  the  trustee  named  in  the  deed  of  June,  1767, 
died  intestate  in  1774,  leaving  his  brother  William  Ellisson  his 
heir  at  law  and  in  gavel-kind.    William  afterwards  died  intestate, 
leaving  his  daughters,  Ann  and  Susannah,  his  co-heiresses  at 
law  and  in  gavel-kind ;  and  in  them,  as  such  co-heiresses,  was 
[  *686  ]      vested  the  *legal  estate  of  inheritance,  in  two  equal  third  parts 
of  a  moiety  of  the  lands  comprised  in  the  deed  of  June  1767. 
Bepeated  applications  had  been  made  to  the  Misses  Ellisson  to 
convey  to  Goodson  the  legal  estate  of  the  lot  purchased  by  him. 
The  vendors  had  offered  to  give  any  evidence  or  explanation  that 
might  be  required  with  respect  to  their  title,  and  to  defray 
the    expense    of    any    investigation    and    of    any  professional 
assistance  which  the  Misses  Ellisson  might  require ;  but  these 
ladies  persisted  in  refusing  to  convey.    The  bill,  therefore,  was 
filed  by  Goodson  against  them  as  defendants,  praying  that  they 
might  be  decreed  to  convey  to  him  the  legal  estate  of  the  two 
equal  third  parts  of  the  moiety  of  those  parcels  of  land  which  he 
had  purchased. 

The  defendants,  by  their  answer,  declared  their  belief,  that 
Bichard  Ellisson  did  not  execute  the  indenture  of  the  1st  of 
June,  1767,  or  accept  the  trusts  of  it,  or  become  a  party  to  the 
fine  alleged  to  have  been  levied  in  pursuance  of  it ;  stating,  that, 
although  divers  acts  had  been  from  time  to  time  done  by  those 
claiming  title  to  the  premises  in  question,  to  which  B.  Ellisson 
and  his  heirs,  if  he  had  accepted  the  trusts,  must  have  been 
parties,  and  although,  in  the  year  1796,  a  suit  was  instituted  for 
a  partition  of  this  estate,  or  of  a  part  of  it,  in  which  a  decree  for  a 
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partition  was  pronounced,  and  a  partition  actaally  took  place,  Goodson 
yet  B.  Ellisson  and  his  heirs  did  not,  nor  did  any  of  them  ever  ellisson. 
become,  nor  was  he  or  any  of  them  ever  required  to  be,  a  party 
or  parties  to  such  act  or  deeds  or  suit ;  that  if  the  trusts  of  the 
indenture  were  ever  in  any  way  accepted  by  B.  Ellisson,  they 
most  have  been  put  an  end  to  in  his  lifetime  by  surrender, 
release,  or  otherwise ;  and  that  no  applications  had  been  made 
to  them  to  execute  any  conveyance,  till  the  11th  of  November, 
1822.  They  admitted  that  they  had  refused  to  execute  a 
conveyance  to  the  plaintiff;  threw  *out  some  vague  suggestion,  [  *M6  ] 
importing  that  B.  Ellisson  (whose  solicitor  Bobert  Buck  had 
been)  was  probably  the  beneficial  owner  of  the  property ;  stated 
their  belief  that  the  object  of  Buck's  devisees,  in  endeavouring 
to  get  them  to  execute  the  deed  to  Goodson,  was  to  deprive  them 
of  any  interest  which  they  might  really  have  in  the  alleged  trust 
property;  and  submitted,  whether,  under  the  circumstances,  they 
ought  to  be  compelled  to  execute  the  conveyance. 

The  possession  was  proved  to  have  gone  for  more  than  twenty 
years,  according  to  the  devolution  of  title  stated  in  the  bill. 

The  plaintiff  had  examined  relations  of  the  family,  to  shew 
that  Bobert  Buck  and  his  brothers  and  sisters  severally  died 
without  issue;  that  Frances  Tooker,  Samuel  Tooker,  Samuel 
Back,  and  William  Buck,  were  all  dead;  and  that  the  eight 
persons,  through  whom  the  plaintiff  claimed,  were  the  only 
children  of  William  Buck  and  Samuel  Buck  living  at  the  death 
of  the  survivor.  The  defendants  by  their  answer  admitted,  that 
they  had  heard  and  believed  that  Susannah  Buck  died  in  the 
lifetime  of  Bobert  Buck,  without  having  executed  the  power 
of  appointment.  ' 

Mr.  Home  and  Mr.  Tinney^  for  the  plaintiff. 

Mr.  Duckworth^  for  the  defendants,  argued,  that,  if  any  estate 
was  ever  in  B.  Ellisson,  a  reconveyance  of  it  must  be  presumed ; 
because  more  than  fifty  years  had  elapsed,  during  which  period 
no  trace  could  be  found,  indicating  the  existence  of  a  legal  interest 
in  him.  *  *  Upon  so  intricate  a  devolution  of  titie  as  was  [  ^7  ] 
stated  in  the  bill,  it  was  not  reasonable  to  expect  that  the 
1LB. — ^voL.  xxvn.  K 
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GoozNsoK     defendants  were  to  take  upon  themselveB  the  risk  of  coming  to  a 
ell»8on.    conclusion,  or  were  to  be  satisfied  with  any  opinion  not  judicial- 

Mr.  Homey  for  the  plaintiff,  proposed,  that  the  deeds  should 
be  examined  by  the  solicitor  and  counsel  of  the  defendants, 
in  order  to  satisfy  themselves  as  to  the  title  of  the  plaintiff ;  and 
he  offered  to  pay  the  costs  of  the  defendants  as  between  solicitor 
and  client,  if  they  would,  even  at  this  period,  execute  the 
conveyance. 

On  the  recommendation  of  the  Mastbb  of  the  BoiiiiS  the 
cause  stood  over,  in  order  that  the  deeds  might  be  inspected  on 
behalf  of  the  defendants. 

The  inspection  took  place. 

The  defendants  persisted  in  refusing  to  convey :  and  the  cause 
was  again  spoken  to. 

1824.        The  Mastbb  of  the  Bolls: 

!fL  '  The  first  defence  to  this  bill  is,  that,  under  the  circumstances 

[  *688  ]  of  the  case,  and  after  the  lapse  of  so  long  a  *period,  a  recon- 
veyance must  be  presumed  of  such  estate  or  interest  as  Richard 
EUisson  might  have  acquired  under  the  deed  of  1767.  The  cases, 
in  which  a  reconveyance  has  been  presumed,  have  been  cases  in 
which  a  party,  having  clearly  an  equitable  interest,  has  been 
proceeding  at  law,  and  an  outstanding  legal  estate  has  been  set 
up  against  him :  but,  as  between  the  representatives  of  a  trustee 
and  the  cestuis  que  trust,  where  nothing  but  lapse  of  time  has 
occurred,  I  find  no  authority  for  presuming  a  reconveyance. 
This  defence,  therefore,  cannot  avail  the  defendants ;  and  if  the 
plaintiff  has  made  out  his  equitable  title,  he  has  established  bis 
right  to  the  decree  he  asks.  The  cause  stood  over,  in  order  that 
the  defendants*  professional  advisers  might  have  an  opportunity 
of  perusing  certain  instruments,  in  order  to  see  whether  there 
was  any  dijficulty  as  to  the  deduction  of  the  equitable  title.  An 
objection  has  been  taken,  but,  as  appears  to  me,  without  reason ; 
and  the  result  of  my  opinion  is,  that  the  equitable  interest 
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is  sufficiently  Tested  in  the  plaintiff  to  entitle  him  to  a  conveyance     Goodson 
of  the  legal  estate.  Ellisson. 

Every  offer  was  made  to  these  ladies  to  satisfy  them  of  the 
title  of  the  plaintiff:  the  inspection  of  all  the  instruments  was 
tendered  to  them ;  they  were  requested  to  avail  themselves  of 
professional  assistance  at  the  expense  of  the  parties  beneficially 
interested ;  and  they  were  forewarned,  that,  if  they  persisted  in 
declining  these  proposals,  a  suit  would  be  the  necessary 
eonsequence,  and  costs  would  be  prayed  against  them.  They 
persist  in  their  refusal,  and  in  their  answer  they  allege  that  they 
have  a  beneficial  interest  in  the  estate.  When  we  consider  how 
mach  of  the  property  of  this  country  is  in  the  hands  of  trustees, 
what  a  doctrine  it  would  be,  if  we  were  to  hold,  that,  after  a  fair 
request  to  convey,  and  after  an  offer,  that,  if  any  doubt  can  be 
suggested  on  any  point,  that  doubt  shall  be  referred  to  whatever 
professional  *man  the  trustee  may  choose,  the  trustee  may  still  [  *^^^  ] 
with  impunity  refuse  to  convey ;  and  that  every  cestui  que  trust 
must  come  into  this  Court,  in  order  to  obtain  a  conveyance  of  the 
legal  estate  ? 

I  admit,  that  it  is  only  in  a  strong  case  that  costs  will  be  given 
against  trustees ;  yet,  where  they  refuse,  without  a  reasonable 
motive  for  their  refusal,  to  act  without  suit,  they  will  be  visited 
with  costs.  "  Trustees,"  says  Sir  J.  Leach  in  Taylor  v.  GlanviUe^j: 
"are  entitled  to  the  protection  and  direction  of  the  Court  in  the 
exercise  of  their  trusts,  and  can  never  be  called  upon  to  pay  costs, 
miless  they  refuse  to  act  without  suit  merely  from  obstinacy  and 
caprice."  In  Jones  v.  Letvis^l  a  suit  for  specific  performance 
was  rendered  necessary,  in  consequence  of  a  trustee  refusing  to 
join  the  vendor  in  the  conveyance ;  and  the  Court  ordered  the 
trustees  to  pay  all  the  costs  of  the  suit,  as  well  those  of  the 
vendor  as  of  the  purchaser. 

In  the  present  case,  I  am  of  opinion  that  the  suit  has  been 
rendered  necessary  by  the  caprice  and  pertinacity  of  the  Misses 
Ellisson ;  and,  considering  the  immense  expense  to  which  cestuis 
que  trust  may  be  exposed,  where  a  trustee,  who  might  have 
satisfied  himself  out  of  Court  concerning  the  propriety  of  what  he 
was  called  upon  to  do,  as  well  as  by  coming  into  Court,  refuses 
t  18  R.  B.  210  (3  Madd.  178).  t  1  Cox,  199. 

K  2 
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GooDBON     to  act  onless  he  is  compelled  by  a  decree,  the  defendants  must 
ELLI880N.    pay  the  costs  of  the  suit. 

The  decree  was,  "that  the  defendants  should  execate  the 
conveyance  of  the  24th  and  25th  days  of  February  1822,  in  the 
pleadings  mentioned,  of  the  legal  estate  and  inheritance  thereby 
[  •590  ]  stated  to  be  then  vested  in  them,  of  *and  in  two  equal  third  parts 
or  shares  of  one  undivided  moiety  of  the  pieces  or  parcels  of  land, 
in  the  pleadings  also  mentioned,  and  that  they  should  pay  to  the 
plaintiff  his  costs  of  the  suit." 

1826.  From  this  decree  the  defendants  appealed. 

May  2,  18. 

Mr.  Agar  and  Mr.  Knight,  for  the  appeal.     ♦     *     ♦ 
[  691  ]  j^^^  Haifie  and  Mr.  Tinnepy  contra. 

July  4.       The  Lord  Chancellor  : 

[  692  ]  In  1767  a  deed  was  executed,  and  I  will  assume  that  a  fine  was 

properly  levied  in  pursuance  of  it,  by  which  an  estate  was  grants 
and  conveyed  to  Richard  Ellisson  and  his  heirs  on  certain  trnsts. 
The  bill  deduces  the  various  changes  of  the  title  to  the  equitable 
interest,  which  occurred  between  1767  and  November  1822, 
bringing  it,  in  1819,  into  eight  di£Eerent  persons,  each  of  whom 
is  represented  as  the  owner  of  an  undivided  eighth  part  of  the 
property.  These  eight  persons  sell  the  property  in  different  lots 
to  different  persons ;  and,  the  present  plaintiff  having  bought  one 
of  the  lots,  a  deed  is  prepared,  conveying  certain  parcels  of  land 

[  *693  ]  to  him ;  that  deed  *the  eight  persons,  who  are  represented  as 
the  owners  of  the  beneficial  interest,  have  executed;  and  the 
co-heiresses  of  Richard  Ellisson  are  also  required  to  execute  it. 
They  refuse,  and  the  bill  is  filed. 

By  the  answer,  they  first  state  that  Bichard  Ellisson  never 
accepted  the  trust,  and  they  refer  to  transactions  of  some 
importance  with  respect  to  the  property,  in  the  interval  between 
1767  and  the  filing  of  the  bill,  to  which  neither  they,  nor  any  of 
the  persons,  whom  they  represent,  were  called  upon  to  be  parties, 
though  some  of  the  persons  interested  in  the  property  at  those 
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times  were  conversant  with  the  law.  From  these  circumstances,  Goodson 
they  come  to  the  conclusion  that  the  trust  was  never  accepted ;  bllissok. 
and  towards  the  close  of  the  answer,  they  intimate  that  they 
themselves  have  a  beneficial  interest  in  the  estate.  How  they 
make  out  that  such  an  interest  is  in  them,  they  do  not  explain ; 
and  there  is  not  the  slightest  colour  of  pretext  for  supposing 
that  they  have  a  single  particle  of  beneficial  interest. 

The  Mastsb  of  the  Bolls  has  ordered  the  defendants  to 
execute  the  conveyance,  and  to  pay  the  costs  of  the  suit. 

Now,  even  if  the  plaintiff  had  been  the  purchaser  of  the  whole 
estate,  and  the  conveyance  had  related  to  the  whole,  it  would 
have  been  a  matter  for  consideration,  whether  the  trustees  would 
Dot  have  a  right,  where  there  has  been  so  much  devolution  of 
title,  to  have  the  title  examined  in  this  Court,  instead  of  being 
required  to  acquiesce  in  an  opinion  which  was  not  clothed  with 
the  sanction  of  judicial  authority.  But  this  plaintiff  is  the 
purchaser  of  only  sixteen  acres  of  the  property,  and  the  rest  of 
the  estate  has  been  sold  to  other  persons  in  different  lots !  Now, 
I  confess  it  is  quite  new  to  me,  to  *be  informed  that  you  can  call  [  *694  ] 
on  a  trustee  from  time  to  time  to  devest  himself  of  different 
parcels  of  the  trust  estate,  t  so  as  to  involve  himself  as  a  party 
to  conveyances  to  twenty  different  persons.  Has  not  a  trustee  a 
right  to  say,  ''  If  you  mean  to  devest  me  of  my  trust,  devest  me 
of  it  altogether,  and  then  make  your  conveyances  as  you 
think  proper  "  ?  I  have  been  accustomed  to  think,  that  a  trustee 
has  a  right  to  be  delivered  from  his  trusts,  if  the  cestuis  que  trust 
call  for  a  conveyance. 

Another  principle,  which  has  been  lost  sight  of  in  this  decree, 
is,  that  a  trustee  can  be  called  on  to  convey  only  by  the  words 
and  descriptions  by  which  the  conveyance  was  made  to  him.  In 
this  respect,  he  is  like  a  mortgagee. 

I  see  nothing  in  the  record  which  would  have  hindered  me 
from  directing  these  ladies  to  convey,  if  I  had  such  parties  before 
me  as  would  have  enabled  me  to  direct  a  conveyance  of  the  whole 
estate.  If  the  cestuis  que  trust  had  all  been  here,  they  might 
have  prayed  that  the  sixteen  acres  in  question  might  be  conveyed 
to  Goodson,  and  the  residue  of  the  estate  to  a  trustee  on  trust 

t  See  Earl  Egmont  v.  Smith  (1877)  6  Ch.  Div.  469. 
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GooDBOK     to  convey  to  the  other  purchasers.    As  the  suit  is  framed,    I 
Elliwon.    cannot  take  that  coarse. 


Bee,  6.  The  discussion  was  renewed. 

Mr.  Home  and  Mr.  Tinney  contended,  that  the  doctrine 
that  the  whole  trust  must  be  executed  at  once,  applied  only 
to  special  trusts,  but  did  not  extend  to  a  general  trust,  which  is 

[  595  ]  the  same  as  the  use  was  before  the  Statute  of  Uses.  *  *  The 
general  trust  may  continue  for  an  indefinite  period,  in  the  coarse 
of  which  the  beneficial  interest  may  undergo  many  changes,  and 
is  liable  to  be  divided  into  a  succession  of  fragments:  and  the 
duty  of  the  trustee  is,  upon  being  saved  harmless  in  point 
of  expense,  to  execute  from  time  to  time  such  conveyances  as  the 
interests  of  his  different  cestuis  que  trust  may  require.  It  is 
a  matter  of  daily  experience,  where  property  is  holden  in  trust 
for  a  number  of  persons,  that  their  several  portions  of  the  trnst 
property  are  conveyed  or  assigned  to  them  as  they  successively 
become  entitled  to  the  absolute  ownership  in  possession  :  and  no 
doctrine  would  be  productive  of  greater  practical  inconvenience, 
than  the  position,  that  a  trustee  is  not  to  part  with  any  portion 
of  his  legal  interest  in  the  subject  of  a  trust,  unless  he  at 
the  same  time  devests  himself  altogether  of  the  character  of 
trustee.  The  present  plaintiff,  so  far  as  regards  the  sixteen  acres 
which  he  has  purchased,  is  the  cestui  que  trust  of  the  defendants ; 

[  *696  ]  and  he  *has  a  right  to  call  upon  them  to  execute  for  his  benefit 
the  trust  with  which  they  are  clothed. 

Mr.  Agar  and  Mr.  Knight^  contra. 

*  «  «  *  * 

Dee.u,  The  Lord  Chancellor  stated,  that  he  thought  there  were 
parties  enough  before  the  Court  to  enable  him  to  make  a  decree  ; 
that,  in  the  case  of  an  old  trust,  the  Court  was  bound  to  inquire 
into  the  facts,  if  the  inquiry  could  be  at  all  useful ;  and  that,  in 
a  case  like  the  present,  the  trustees  had  a  right  to  have  the 
conveyance  settled  in  the  Master's  office. 

1827.  The  following  decree  was  made : — "  His  Lordship  doth  order, 

AprO^i.     ^jj^j  ^jjg  decree  made  in  this  cause,  the  18th  of  August,  1824,  be 
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FBTersed ;  and  it  is  ordered,  that  it  be  referred  to  the  Master  to 
inqmre  and  state  to  the  Court,  whether  the  plaintiff  is  entitled 
to  that  beneficial  equitable  estate  which  he  seeks  to  have  clothed 
with  a  legal  estate  by  conveyance. 

[Further  directions  were  given  as  to  particular  inquiries,  and 
all  questions  as  to  costs  (beyond  party  and  party  costs)  were 
reeerved  until  after  the  Master's  report  was  made.] 


GOODBOK 

Ellissok. 


GEANT   V.   GRANT. 

(3  BusseU,  598—612.) 

In  a  court  of  equity,  a  debt,  secured  by  bond,  may  be  carried  beyond 
the  penalty  of  the  bond,  if  the  debtor  has  by  injunction  restrained  the 
creditor  from  proceeding  at  law^  and  there  has  been  no  miBConduot  on 
the  part  of  the  creditor. 

[In  this  case,  in  reference  to  the  point  above  mentioned,  the 
Lord  Chakgbllob  said :] 

With  respect  to  the  general  jurisdiction,  I  entertain  no  doubt 
whatever,  that,  if  a  person,  indebted  in  a  sum  of  money  by  bond, 
files  his  bill  for  an  injunction,  stating  that  he  is  entitled,  by 
reason  of  equitable  circumstances,  to  be  relieved  from  the 
obligation  which  presses  him  at  law,  and  there  is  no  neglect  or 
default  on  the  part  of  the  defendant,  this  Court  has  a  right  to 
consider  the  bond  [debtor]  t  as  submitting  to  do  equity,  when  he 
asks  equity ;  and  whatever  abstruse  and  delicate  reasoning  there 
may  be,  as  to  whether  the  excess  of  the  debt  beyond  the  penalty 
is  a  specialty  debt  or  a  simple  contract  debt,  this  Court  will  find 
a  way  to  give  execution  for  the  difference.  On  the  other  hand, 
if  it  were  the  creditor's  own  fault  that  he  had  not  payment  of  his 
debt  sooner,  it  would  not  be  competent  for  him  to  take  the 
benefit  of  the  same  rule. 


1827. 
Fehnuiry, 
March  10. 
ApHl  6,  7. 

Lord 
Bldov,  L.C. 

[698] 


Mareh  10. 

[609] 


t  In  ^  original  report  the  word 
'a«btor."-0.  A.  S. 


'  creditor  "  stands  here  by  mistake  for 
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1826. 
March  3. 

Lbaoh,  V.-C. 

On  Appeal. 

1828. 

f^b.  28. 

Vareh  1. 

Loid 

Ltkdhubbt, 

L.C. 

[1] 


PEATT  V.   BAEKERt 
PEETTY  V.  BAEKEE. 

(1  Simons,  1 — 5 ;  affirmed,  4  Huasell,  507.) 

The  Court  refused  to  set  aside  a  voluntary  deed  executed  by  an  old 
and  infirm  man,  in  favour  of  a  person  who  had  attended  bixa  as  a 
surgeon,  and  had  been  occasionally  consulted  by  him  respecting:  tlie 
management  of  his  property,  and  received  the  dividends  of  some  stock 
for  him ;  it  appearing  that  the  nature  and  effect  of  the  deed  were  fully 
explained  to  the  grantor  by  his  solicitor,  before  he  executed  it,  and  that 
he  executed  it  of  his  own  free  will. 

The  plaintiff,  Pratt,  had  formerly  been  a  horse-dealer.  At 
the  time  when  he  executed  the  deed  after-mentioned,  he  was 
eighty  years  old,  and  subject  to  frequent  attacks  of  the  gout. 
The  defendant,  Barker,  was  a  surgeon  and  apothecary,  and,  for 
thirteen  years,  had  attended  the  plaintiff,  and  also  was  often 
consulted  by  him  respecting  the  management  of  his  property  : 
and,  having  received  the  dividends  of  some  stock  for  a  deceased 
[  *2  ]  sister  of  the  plaintiff's,  he,  after  *her  decease,  received  them  for 
the  plaintiff.  The  latter,  being  much  displeased  at  having  to 
pay  a  large  sum  for  probate  and  legacy  duty  upon  his  sister's 
effects,  determined  to  dispose  of  his  property  in  his  life-time; 
and,  accordingly,  Barker,  by  his  desire,  went  to  Mr.  Sparling, 
a  solicitor  whom  the  plaintiff  had  before  employed,  and  instructed 
him  to  prepare  a  declaration  of  trust  of  two  sums  of  stock,  the 
principal  part  of  the  plaintiff's  property,  by  which,  after  the 
plaintiff's  decease,  certain  specific  portions  of  the  stock  were  to 
be  held  in  trust  for  different  persons,  and  the  residue,  for  the 
defendants.  Barker  and  Osborne,  who  were  to  be  the  trustees. 

The  deed  was  accordingly  prepared,  and  executed  by  the 
plaintiff  on  the  evening  of  the  4th  of  December,  1820. 

The  bill  alleged  that  the  plaintiff,  for  some  years  before  he 
executed  the  deed,  had  been  incapable,  from  age  and  infirmities, 
of  managing  his  affairs:  that  Barker,  in  the  course  of  his 
attendance  upon  the  plaintiff,  had  acquired  great  influence  over 
him  :  that  the  plaintiff,  when  he  executed  the  deed,  was  ignorant 
of  its  contents,  and  believed,  from  Barker's  representations,  that 

+  Morley  v.  Loughnan,  '93,  1  Ch.  736,  62  L.  J.  Ch.  515 ;  Lilea  v.  Terry,  '95, 
2  Q.  B.  679,  65  L.  J.  Q.  B.  34. 
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be  was  making  a  testamentary,  and  not  an  irrevocable  disposition       Pbatt 
of  his  property :  and  it  prayed  that  the  deed  might  be  set  aside,      baiter. 
as  having  been  fraudulently  obtained  by  the  defendants. 

Mr.  Sparling,  however,  who  was  one  of  the  witnesses  in  the 
^ase,  deposed  that,  notwithstanding  the  instructions  he  received 
from  Barker,  he  left  blanks,  in  *the  ingrossment  of  the  deed,  [  *^  1 
for  the  names  of  the  persons  who  were  to  take  the  residue ;  and 
that,  when  he  attended  the  plaintiff  with  it  for  execution,  the 
plaiutiff  desired  him  to  fill  up  the  blanks  with  the  defendants' 
names,  that  he  caref uUy  read  over  and  explained  to  the  plaintiff, 
the  nature  and  effect  of  the  instrument,  and  particularly  pointed 
ont  to  him  the  distinction  between  it  and  a  will:  that  the  plaintiff 
fnlly  understood  the  nature  and  effect  of  the  deed,  executed  it 
Toluntarily,  and  then  gave  it  to  Barker,  and  desired  him  to 
keep  it. 

The  plaintiff  Pratt  having  died  pending  the  suit,  it  was  revived 
by  Pretty,  his  executor. 

Mr.  Home  and  Mr.  WUbraham,  for  the  plaintiff,  commented 
on  Pratt's  age  and  infirmities,  the  confidential  situation  in  which 
Barker  had  stood  to  him,  and  the  influence  he  had  acquired  over 
him :  on  the  improvidence  of  making  an  irrevocable  disposition 
of  the  property :  on  Sparling  having  received  his  instructions 
from  Barker,  and  having  had  no  communication  with  Pratt, 
except  late  in  the  evening  on  which  the  deed  was  executed, 
and  when  Osborne  and  Barker  were  present :  and  they  cited 
Eugumin  v.  Basdey  t  and  Griffiths  v.  Robins.l 

Mr.  HecM,  Mr.  Shadwell,  and  Mr.  Spence  appeared  for  the 
defendants  Osborne  and  Barker,  but  were  not  required  to  argue 
the  ease. 

The  Vice-chancellor  :  [  4  ] 

In  the  case  of  Hvguenin  v.  Btueley,  the  defendant  was  the 

confidential  friend  and  adviser  of  Mrs.  Huguenin,  and  was  held 

bomid  to  establish,  not  only  that  she  executed  the  deeds  of  gift 

voluntarily,  but  with  full  knowledge  of  their  nature,  effect,  and 

consequences.    In  Oriffiths  v.  Robins  the  donor  was  eighty-four 

1 14  Yes.  273  (9  B.  B.  276).  in  the  present  case]. 

I  3  Hadd.  191  [see  the  judgment 
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Pbatt       years  of  age,  and  nearly  blind,  and  dependent  apon  the  asfiistance 

Babkbb.     of  the  defendant,  who  had  married  her  niece :  and  I  there  held 

that,  to  maintain  a  gift  under  each  circumstances,  the  defendant 

must  establish  by  the  intervention  of  a  third  person,  that  the 

gift  proceeded  from  the  free-will  of  the  donor,  and  was  fully 

understood  by  her.    The  defendant,  in  the  present  case,  does 

not  appear  to  have  been  the  confidential  friend  and  general 

adviser  of  the  grantor,  nor  to  have  had  any  other  influence  with 

him  than  naturally  followed  from  his  long  attendance  upon  the 

grantor  as  his  surgeon,  and  from    his  services  in  receiving 

dividends  for  him  at  the  bank,  which,  before  the  death  of  the 

sister,  he  had  been  in  the  habit  of  receiving  for  her,   as    he 

occasionally  came  to  London ;  and  the  evidence  of  Mr.  Sparling, 

who  drew  the  deed,  and  who  had  before  acted  as  the  attorney 

of  the  grantor,  establishes  the  intervention  of  a  third  person, 

and  the  free-will  of  the  grantor,  and  that  he  perfectly  understood 

the  difference  between  a  deed  and  a  will,  with  respect  to  the 

disposition  of  his  property,  and  anxiously  preferred  the  deed, 

in  order  that  the  legacy  duty  might  be  saved,  which  he  had  then 

lately  reluctantly  paid  upon  the  death  of  his  sister.     Some  of 

the  evidence  on  the  part  of  the  plaintiff  is  entitled  to  very  little 

credit. 

Let  the  biU  be  dismissed  vnth  costs. 

1828.  The  plaintiff  appealed. 

[4  Rubs.  607]  ^^^^  jj^^^  ^^^  ^j^^  WUhraham,  for  the  appeal. 

Mr.  Stu/den  and  Mr.  Spence,  contra. 

The  LoBD  Ghancbllob,  in  the  course  of  the  argument, 
expressed  his  opinion,  that  it  was  made  out  in  evidence,  that 
the  execution  of  the  deed  and  the  transfer  of  the  stock  were  the 
free  and  voluntary  acts  of  Pratt ;  that  he  not  only  meant  to  do 
what  he  had  done,  but  was  acquainted  with  the  nature  and  effect 
of  what  he  did ;  and  that  there  had  been,  in  the  affair,  the  inter- 
vention of  a  disinterested  third  person. 

Finally,  his  Lordship  affirmed  the  decree  for  the  reasons 
stated  in  the  judgment  of  the  Yice-Chancellob. 
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BEOMLEY  V.  SMITH.  J^^^ 

(1  Simons,  8—11 ;  8.  C.  5  L.  J.  Ch.  53.)  

Lkach,V..C. 
A  tew  of  a  large  nninber  of  persons  may  inshtute  a  suit,  on  benalf  r  g  ^ 

of  thexnselT68  and  the  rest,  for  relief  against  acts  injurious  to  their 
common  right,  although  the  majority  approve  of  those  acts,  and  dis- 
approve of  the  institution  of  the  suit ;  and  the  Attorney-General  need 
not  be  a  party  to  it ;  but  where  the  whole  body  concur  in  an  abuse,  the 
suit  must  be  instituted  by  the  Attorney-General. 

By  an  Act  of  Parliament,  passed  in  the  40th  Geo.  IXI.,  for 
enclosing  and  allotting  certain  waste  lands  in  the  parish  of 
Saint  Mary,  in  Stafford,  over  which  the  householders,  being 
parishioners  within  that  borough,  were  entitled  to  rights  of 
common,  the  occupiers  of  houses,  of  the  yearly  value  of  51. 
within  the  borough,  or  any  seven  or  more  of  them  were 
empowered  to  meet,  at  the  times  and  places  therein  mentioned, 
for  the  purpose  of  making  rules  and  regulations  for  the  cultiva- 
tion and  management  of  the  allotments,  to  appoint  a  treasurer 
and  certain  other  officers,  and  to  raise  money  by  rates  on  such 
occupiers  for  the  purpose  of  carrying  the  rules  and  regulations 
into  effect. 
This  Act  was  put  in  force  soon  after  it  was  passed.  [  9  ] 

In  1821,  one  Bagnall,  who  had  been  removed,  for  misconduct, 
from  an  office  which  he  held  under  the  Act,  obtained  a  verdict, 
in  an  action  for  a  libel  brought  against  the  defendant, 
Underwood,  who  was  the  then  treasurer  under  the  Act,  for 
damages  and  costs  to  the  amount  of  8002.  In  March,  1822, 
Underwood  resigned  the  treasurership,  and  the  other  defendant. 
Smith,  succeeded  him.  Smith,  out  of  money  arising  from  the 
rates  made  pursuant  to  the  Act,  paid  1072.  IBs.  l^d.  to 
Underwood's  attorney,  in  part  discharge  of  the  costs  of  the 
action. 

The  bill  was  filed  by  nine  persons,  who  were  householders 
and  parishioners  within  the  borough  of  Stafford,  on  behalf  of 
themselves  and  all  other  the  householders  being  parishioners 
within  the  borough,  except  Smith  and  Underwood ;  and,  after 
stating  to  the  effect  before  mentioned,  if  alleged  that  the  last- 
mentioned  payment  was  a  misapplication  of  the  rates :  that  the 
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Bromley  householders  being  parishioners  i^ithin  the  borough  of  Stafford, 
Smith.  ^^^  ^^^^  interested  in  the  allotments,  were  very  numerous,  and 
that  the  plaintiffs  were  unable  to  make  all  of  them  parties  to 
the  suit.  It  prayed  for  an  account  of  the  rates  received  by  tlie 
defendants  during  their  respective  treasurerships,  and  that  the 
balance  remaining  in  their  hands  might  be  applied  for  the 
purposes  of  the  Act;  that  they  might  be  decreed  to  replace 
what  they  had  misapplied,  and  be  restrained  from  further 
misapplying  the  monies  arising  from  the  rates. 

Both  the  defendants  stated  in  their  answers  that  the  action 
[  *io  ]  for  a  libel  arose  out  of  acts  done  by  Underwood,  *in  obedience 
to  orders  made  by  the  householders  present  at  certain  meetings ; 
and  that  the  costs  of  the  action  also  had  been  paid  oat  of  the 
rates  in  obedience  to  orders  made  in  like  manner,  and  had  been 
allowed  the  treasurer  in  passing  his  accounts;  and  that  the 
majority  of  the  householders  were  averse  to  the  institution  of 
this  suit,  and  approved  of  the  acts  complained  of  in  the  bill. 
These  statements  were  supported  by  evidence. 

Mr,  Hart  and  Mr.  Ludlow  for  the  plaintiffs  contended  that 
the  householders  had  no  discretionary  power  as  to  the  appUca- 
tion  of  the  rates:  that  they  could  apply  them  to  no  other 
purposes  than  those  prescribed  by  the  Act :  that,  by  the  mis- 
application complained  of  in  the  bill,  all  the  householders  were 
injured,  as  more  money  must  necessarily  be  collected  from  them 
than  would  have  been  required  for  the  purposes  of  the  Act,  and 
that  therefore  any  of  them  had  a  right  to  seek  redress  for  the 
injury  they  had  sustained. 

Mr.  Shadwell  and  Mr.  Pi^dock  for  the  defendants  relied 
on  the  proceedings  complained  of  having  been  sanctioned  by 
the  majority  of  the  householders;  and  insisted  that  the  plaintiffs 
had  no  right  to  institute  this  suit  against  the  wishes  of  that 
majority ;  and  that  if  there  had  been  any  abuse,  the  only  mode 
of  redressing  it  was  an  information  filed  by  the  Attorney- 
General. 

The  Yige-Chanoellob  : 
Where  a  matter  is  necessarily  injurious  to  the  common  right, 
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the  majority  of  the  persons  interested  can  ^neither  excuse  the     Bbomley, 
wrong,  nor  deprive  all  other  parties  of  their  remedy  by  suit.  Smith. 

The  Attorney-General  may  file  an  information,  in  a  case  like  l*^^] 
ibis,  in  respect  of  the  public  nature  of  the  right ;  and  the  pro- 
ceeding must  be  by  the  Attorney-General  where  all  persons 
interested  are  parties  to  the  abuse ;  but  where  that  is  not  the 
case,  I  am  not  aware  of  any  principle  or  authority  which  makes 
it  necessary  that  he  should  be  before  the  Gourt.t 


SCOTT  V.   HANSON.t  1^26. 

+  July  22. 

(1  Simons,  13—15;  S.  C.  5  L.  J.  Ch.  67  ;  affirmed,  1  B.  &  M.  12a— 131.)  Aug.  IS. 

A  piece  of  land,  imperfectly  watered,  was  described  in  particxdars  of  j^  ..  ^ 

sale  as  uncommonly  rich  water  meadow :  Held  that  this  was  not  such  a      n    a'\' 
misrepreeentation  as  would  avoid  the  sale.  ^lg29^ 

An  estate,  sold  by  auction,  was  described,  in  the  particulars  of  ^^<^- Ml,  12. 
sale,  as  consisting  of  fourteen  acres  of  uncommonly  rich  water        Lord 
meadow  land,  let  on  lease  with  other  land  for  a  term  of  which         Xi.c. 
four  years  were  unexpired ;  and  it  was  then  stated  that  the        [  is  ] 
apportioned  rent  for  this  lot  was  75/. 

A  suit  haying  been  instituted  by  the  vendor  for  a  specific 
performance  of  the  contract,  it  appeared  in  evidence,  that,  on 
account  of  the  high  level  of  this  meadow  and  the  low  level  of 
some  adjoining  land,  the  former  was  imperfectly  watered.  It 
was  objected,  for  the  purchaser,  that  it  was  not  proved  to  be 
a  water  meadow.  But  the  Vice-Ghancbllob,  ruling  that  a  meadow 
which  was  watered,  though  imperfectly,  was  not  improperly  de- 
scribed as  a  water  meadow,  it  was  then  insisted  that  to  describe 
it  in  the  particular  as  uncommonly  rich  water  meadow  land  was  a 
misrepresentation ;  and  that  a  court  of  equity  ought  not  to  assist 
the  vendor,  but  should  leave  him  to  his  action  at  law. 

For  the  vendor  it  was  argued  that  the  principles  as  to  repre- 
sentation were  the  same  in  equity  as  at  law :  that  the  real 
quality  of  this  land,  being  an  object  of  sense,  and  obvious  to 
ordinary  diligence,  it  was  the  fault  of  the  purchaser  if  he  did  not 

t  See  Met^.  v.  Malthy,  2  Swanst.  t  Smith  ▼.  Land  <fc  House  Property 

277.  Corporation  (1884)  28  Ch.  Div.  7. 
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Scott  inspect  it  and  judge  for  himself  :  that,  the  amount  of  the  annua.! 
Hanbok.  rent  being  stated,  which  was  the  criterion  of  the  value,  the 
[  *i^  ]  purchaser  could  not  be  deceived  :  that  when  the  land  was  ^said 
to  be  uncommonly  rich,  it  was  spoken  of  comparatively  only ;  and 
that  the  question  throughout  the  cause  had  been,  not  whether 
the  land  was  uncommonly  rich  water  meadow,  but  whether  it 
was  water  meadow  at  all. 

The  cases  cited  for  the  plaintiff  were  Fenton  v.  Browne,^  and 
Trower  v.  Newcome.  I 

The  Yioe-Chancellob  took  time  to  consider  the  case,  and 
then  gave  judgment  to  the  following  effect : 

I  do  not  accede  to  the  argument  that  the  principles  upon  the 
subject  of  representation  are  uniformly  the  same  in  equity  as  at 
law:  for,  in  the  case  of  Stewart  v.  Alliston^%  Lord  Eldon,  L.C.y 
states  the  doctrine  of  the  Court  to  be  otherwise.  In  a  bill  for  a 
specific  performance  it  is  not  sufficient  to  say  that  the  purchaser 
has  been  negligent,  if  the  vendor,  who  seeks  the  aid  of  a  court  of 
equity,  has,  in  his  conduct,  been  incorrect.  I  agree  with  Sir 
William  Grant,  M.R.  ;  in  the  case  of  Trower  v.  Netvcome,  that  a 
representation  which  is  vague  and  indefinite  is  to  be  treated,  by  a 
purchaser,  only  as  a  ground  for  enquiry ;  and  the  doubt  in  that 
case  is  whether  the  purchaser  was  not  justified  in  concluding 
that  the  representation  amounted  to  a  statement  that  the 
incumbent  was  eighty-two  years  of  age.  Unless  the  expression, 
used  in  this  case,  can  be  considered  as  a  representation  that  the 
land  in  question  was  not  imperfectly,  but  perfectly  watered, 
then  the  expression  is  vague  and  indefinite ;  and,  upon  the  best 
consideration  I  can  give  this  case,  I  think  I  should  strain  the 
[  *15  ]  meaning  of  the  words  "uncommonly  rich  *  water  meadow  land,** 
if  I  were  not  to  confine  the  meaning  to  the  quality  of  the  land, 
and,  in  that  sense,  it  professes  to  be  nothing  more  than  the 
loose  opinion  of  the  auctioneer,  or  vendor,  as  to  the  obvious 
quality  of  the  land,  upon  which  the  vendee  ought  not  to  have 
placed,  and  cannot  be  considered  to  have  placed  any  reliance. 
I  lay  no  stress  upon  the  circumstance  that  a  rent  of  the  land  is 

t  9  E.  B.  256  (14  Ves.  144).  5  16  E.  E.  81  (1  Mer.  26). 

t  17  E,  E.  171  (3  Mer.  704). 
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mentioned  in  the  particular  of  sale ;  because  it  is  not  a  rent  fixed        scott 
by  contract  with*  the  lessee,  but  a  part  of  a  gross  rent,  paid  for      hakbon. 
the  land  in  question  and  other  premises  comprised  in  the  same 
lease ;  and  is  arbitrarily  apportioned  by  the  vendor.    The  pur- 
chaser must  therefore  complete  his  contract. 

Mr.  Sugden  and  Mr.  Jacob  appeared  for  the  plaintiff. 

Mr.  HeaU  and  Mr.  OircUestane  for  the  defendant. 

The  defendant  appealed  from  the  order. 

Mr.  Knight  and  Mr.  GirdUsUme  for  the  defendant  [contended  1829. 
that]  the  evidence  proved  that  the  owner  of  the  lands  had  no  My.  129  f 
control  over  the  hatches  through  which  the  water  was  admitted, 
and  that  the  supply  of  water  was  extremely  scanty,  and  was  at 
certain  seasons  barely  sufficient  to  feed  a  mill-stream  higher  up, 
nrhich  had  a  preferable  right  to  the  use  of  it.  The  description, 
therefore,  being  grossly  incorrect,  was  such  a  misrepresentation 
as  justified  the  purchaser  in  refusing  to  complete  his  con- 
tract.   •     •    * 

The  Solicitor-General  And  Mr.  Jacob,  contra^  [contended,  [130] 
that]  the  descriptive  words  obviously  applied,  not  to  the  extent  of 
the  irrigation,  but  to  the  quality  of  the  land  ;  but,  if  it  had  been 
otherwise,  still  they  were  merely  the  vague  flourishes  of  the 
anctioneer,  and  could  not  relieve  the  purchaser  from  the 
necessity  of  inspecting  the  property  for  himself,  and  forming 
his  own  judgment.  *  *  It  was  clear,  upon  the  affidavits,  that 
the  lands  were  water  meadow,  and  that  they  were  always  so 
called  and  considered  in  the  neighbourhood.    *    *    * 

The  Lord  Chancbllob  expressed  his  concurrence  in  the  opinion,  [  isi  ] 
that  the  epithet  ^'uncommonly  rich,"  was  applicable  to  the 
quality  of  the  land,  and  not  of  the  irrigation.  It  was  admitted  on 
all  hands,  that  two  out  of  the  fourteen  acres  were  not  meadow 
land,  or  capable  of  being  watered ;  but  there  was  no  evidence 
to  shew  any  fraud  or  intentional  misrepresentation  on  the  part  of 
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Scott       the  vendors.    The  lands  were  sold,  not  by  the  bankrupt,  bat  by 

Havbon.     his  assignees ;  and  it  did  not  appear  they  were  apprised  of  the 

nature  of  the  property.    As  to  those  two  acres,  therefore,  the 

defect  of  quality  would  form  a  proper  subject  of  compensation. 

With  regard  to  the  remaining  twelve,  he  was  of  opinion,  after 

a  careful  review  of  all  the  affidavits  (which  his  Lordship  went 

through  minutely),  that,  although  this  certainly  did  not  seem 

to  be  the  best  water  meadow  in  the  district,  and  might  even 

possibly,  as  one  witness  had  sworn,  be  the  worst,  no  reasonable 

doubt  could  be  entertained  as  to  its  bearing  the  character  of 

water  meadow.    To  entitle  it  to  that  character,  it  was  not 

necessary  that  there  should  be  at  all  times  the  uncontrolled  use 

and  command  of  the  water.    As  to  the  evidence  of  identity,  the 

apparent  discrepancy  between  the  extent  of  the  mill  mead,  as 

described  in  the  court  rolls,  and  the  property  now  included  in  the 

contract,  would  perhaps  be  explained  by  supposing,  that  a  portion 

of  the  mill  mead  was  freehold  ;  which  might  be  a  proper  ground 

for  sending  it  back  to  the  Master  for  further  inquiries.     Under 

these  circumstances,  the  judgment  of  the  YicE-CHANCELiiOB  on 

both  points  ought  to  be 

Affirmed. 


1^26.  COCKEEELL  v.  BAEBEB. 

]Jj^^  l]  (1  Simons,  23—28 ;  6  L.  J.  Ch.  77.) 

r^i  ^^  BETTER  report  of  this  case,  taken  from  5  L.  J.  Ch.  77,  will 

be  found  in  a  later  volume  of  the  Revised  Reports.] 


,/\^6.  NAPIER  V.   NAPIER. 

Jvly  21,  22. 
Avg.  14.  (1  Simons,  2t^— 37  ;  S.  C.  5  L.  J.  Ch.  65.) 

Lbaoh  V.-C.  ^  testator  makes  a  general  devise  of  all  his  lands  in  nine  parishes ;  in 

I  28  1  ^^^  o^  them  he  had  only  lands  in  fee ;  in  three  others  he  had  only  lands 

oyer  which  he  had  a  power  of  appointment ;  in  the  other  he  had  lands  in 
fee,  and  also  lands  over  which  his  power  extended :  all  the  lands  pass 
by  his  will,  except  the  lands  in  the  latter  parish  which  were  subject  to 
his  power. 

On  the  hearing  of  an  exception  to  the  Master's  report  in  this 

cause,  the  question  was,  whether  the  will  of  Edward  Berkeley 
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Napier  operated,  as  to  a  certain  estate,  as  an  execution  of  a      Nafieb 
power  reserved  to  him  by  his  marriage  settlement.  Napibb. 

The  suit  was  instituted,  by  the  infant  grandson  of  the  testator 
Edward  Berkeley  Napier,  for  the  execution  *of  the  trusts  of  the       t  *^^  ^ 
will  of  his  father,  Gerard  M.  B.  Napier.     Under  the  proceedings 
in  the  cause,  certain  estates  were  directed  to  be  sold.    When  the 
abstract  of  title  was  delivered  to  one  of  the  purchasers,  the 
question  as  to  the  execution  of  the  power  was  raised  ;  and,  on  a 
motion  to  compel  the  purchaser  to  pay  his  purchase  money  into 
Court,  it  was  referred  to  the  Master  to  inquire  whether  the  will 
was  an  execution  of  the  power,  as  to  part  of  the  estates.    The 
Master    having    reported    in    the    affirmative,    the    purchaser 
excepted  to  the  report. 
The  question  arose  under  the  following  circumstances : 
By  indentures  of  lease  and  release,  dated  the  27th  and  28th 
of  May,  1790,  being  the  settlement  on  the  marriage  of  Edward 
Berkeley  Napier,  Esquire,  with  Sarah  Martin,  certain  messuages, 
lands  and  other  hereditaments,  in  the  parishes  of  Lamyat  and 
£ast*Pennard  in  Somersetshire,  were  conveyed  to  the  use  (after 
the  marriage)  of  Edward  Berkeley  Napier,  and  his  assigns,  for 
his  life,  without  impeachment  of  waste,  with  remainder  to  the 
use  of  trustees  and  their  heirs  during  his  life  upon  trust  to  pre- 
serve contingent  remainders,  with  remainder  to  the  use  of  Sarah 
Martin,  and  her  assigns,  for  her  life,  with  remainder  to  the  use    - 
of  sQch  child,  or  such  one  or  more  of  the  children  of  Edward 
Berkeley  Napier  and  Sarah  Martin,  and  for  and  during  such 
estate  or  estates,  interest  or  interests,  and  in  such  parts,  shares 
or  proportions,  and  manner  and  form,  and  with  and  under  such 
restrictions,  limitations  over,  charge  and  charges  for  the  benefit 
of  the  same  children,  or  some  or  one  of  them,  or  without  any 
restriction,   limitation  over,   or  charge,  as  Edward  *Berkeley       [  •so  ] 
Napier,  at  any  times  thereafter,  in  or  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation   and 
new  appointment,  to  be  by  him  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  or  in 
and  by  his  last  will  and  testament  in  writing,  or  any  codicil 
thereto,  to  be  by  him  signed  and  published  in  the  presence 
of  and  attested  by  three  or  more  credible  witnesses,  should 

B.B. — ^TOL.  XXVn.  L 
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Napieb  nominate,  limit,  direct  or  appoint,  and,  for  want  of  such  noxnina- 
Napieb.  tion,  limitation,  direction  or  appointment,  to  the  use  of  all  and 
every  the  child  and  children  of  Edward  Berkeley  Napier  and 
Sarah  Martin,  equally  to  be  divided  between  them  (if  more 
than  one)  as  tenants  in  common  in  tail,  with  cross  remainders 
between  or  amongst  them  in  tail,  with  remainder  to  the  use  of 
the  right  heirs  of  Edward  Berkeley  Napier,  for  ever. 

There  was  issue  of  the  marriage  two  children,  Gerard  Martin 
Berkeley  Napier,  and  Letitia  Sarah  Napier. 

Sarah  Napier,  formerly  Sarah  Martin,  the  wife  of  Edward 
Berkeley  Napier,  died  in  his  life-time,  and  before  the  date  and 
execution  of  his  will. 

Edward  Berkeley  Napier  was  also,  at  the  time  of  making  his 
will,  seised  of  eleven  acres  of  land,  or  thereabouts,  situate  in  the 
parish  of  Lamyat,  and  which  had  been  purchased  by  him  since 
the  date  and  execution  of  the  settlement,  and  consequently  were 
not  included  therein.  He  afterwards  made  his  will,  dated  the 
8th  of  June,  1799,  and  duly  executed  by  him,  and  attested  in 
[  •SI  ]  the  manner  required  by  the  settlement  *and  by  the  Statute  of 
Frauds  for  the  devise  of  freehold  estates  of  inheritance,  and, 
after  bequeathing  a  legacy  of  10,0002.  to  his  daughter  Letitia 
Sarah  Napier,  to  be  paid  to  her  on  her  attaining  the  age  of 
twenty-one  years,  or  day  of  marriage,  which  should  first 
happen,  he  proceeded  in  the  following  manner  : — 

"  I  give,  devise,  limit  and  bequeath  unto  my  son  Gerard 
Martin  Berkeley  Napier,  his  heirs,  executors,  administrators  and 
assigns,  all  and  singular  my  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  situate,  lying  and  being  in  the  several 
and  respective  parishes  of  Martock,  Tintenhall,  Ivelchester,  Sock 
Dennis,  Lamyat,  Diteheal,  Bruham,  Burton  and  East-Pennard, 
or  elsewhere  within  the  said  county  of  Somerset,  and  every 
part  and  parcel  thereof,  to  hold  the  same  premises,  with  their 
rights,  members  and  appurtenances,  unto  and  to  the  use  of  my 
said  son,  Gerard  Martin  Berkeley  Napier,  his  heirs,  executors, 
administrators  and  assigns,  according  to  the  nature  of  the  said 
estates  respectively ;  but,  in  case  my  said  son  shall  happen  to 
die  before  he  shall  attain  the  age  of  tw*enty-one  years,  without 
leaving  lawful  issue  of  his  body  living,  or  in  ventre  sa  mere  at  the 
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time  of  his  decease,  which  shall  afterwards  be  bom  alive,  then  I  Napieb 
give,  devise,  limit  and  bequeath  the  same  manors,  messuages,  napieb. 
lands,  tenements,  hereditaments  and  premises,  and  every  part 
and  parcel  thereof,  imto  and  to  the  use  of  my  said  daughter, 
Letitia  Sarah  Napier,  her  heirs,  executors,  administrators  and 
assigns,  according  to  the  nature  of  the  said  estates  respectively ; 
but  in  case  my  said  daughter  shall  happen  to  die  before  she 
shall  attain  the  said  age  of  twenty-one  years,  and  without  leav- 
ing lawfal  issue  of  her  body  living  at  the  *time  of  her  decease,  [  •82  ] 
then  I  give,  devise  and  bequeath  unto  my  relations,  John  Berkeley 
Burland,  Esquire,  Henry  Berkeley  Portman,  Esquire,  Edward 
Berkeley  Portman,  Esquire,  Thomas  Berkeley  Troyte,  Esquire, 
and  the  Beverend  Edward  Berkeley  Troyte,  LL.D.,  sons  of  my 
aunt,  Mrs.  Arimdel  Troyte,  and  Charles  EnatchbuU,  of  Babington, 
in  the  said  county  of  Somerset,  Esquire,  all  and  singular  the 
said  manors,  messuages,  lands,  tenements,  hereditaments  and 
premises,  and  every  part  and  parcel  thereof,  with  their  rights, 
royalties,  privileges,  advantages,  emoluments,  hereditaments  and 
appurtenances,  to  hold  the  same  premises,  with  their  rights, 
members  and  appurtenances,  unto  the  said  John  Berkeley 
Borland,  Henry  Berkeley  Portman,  Edward  Berkeley  Portman, 
Thomas  Berkeley  Troyte,  Edward  Berkeley  Troyte,  and  Charles 
EnatchbuU,  their  heirs,  executors  and  administrators,  to  for 
and  upon  the  several  uses,  trusts,  intents  and  purposes,  and 
subject  to  the  provisoes  and  declarations  hereinafter  expressed 
and  contained  of  and  concerning  the  same,  (that  is  to  say),  to 
the  only  proper  use  and  behoof  of  Letitia  Napier,  my  mother, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life,'' 
^th  divers  remainders  over. 

In  a  subsequent  part  of  the  will,  the  testator  directed  his 
executors  to  take  care  of  certain  title  deeds  in  his  dwelling- 
house,  and,  amongst  others  enumerated,  ''also  Mrs.  Martin's 
marriage  settlement,  under  which  she  has  only  an  interest  for 
her  life  in  an  estate  at  Lamyat,  a  copy  of  which  settlement  will 
be  found  among  the  title  deeds  of  my  Lamyat  estate." 

Mr.  Preston  in  support  of  the  exception :  [  83  ] 

This  will  is  not  an  execution  of  the  power  as  to  the  settled 

l2 
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Napies  lands  in  Lamyat.  It  has  no  reference  to  the  power  of  appoint- 
Napibb.  ment.  The  words  used  in  it  are  "  I  give,  devise,  limit  and 
bequeath,"  and,  of  these,  the  word  "  limit "  is  the  only  one  that 
can  be  considered  as  in  any  degree  referable  to  a  power.  In 
order  to  make  a  valid  execution  of  a  power,  there  must  be  a 
description  of  the  property,  or  a  reference  to  the  power,  or  some- 
thing to  show  an  unequivocal  intention  to  execute  the  power : 
,  Doe  V.  RoakeA     ♦     *     * 

As  to  the  reference  to  the  settlement  in  the  latter  part  of  the 
will,  it  is  plain  that  it  was  without  any  reference  to  the  contents 
of  the  settlement,  which  is  merely  mentioned  as  one  among  a 
number  of  deeds  in  a  particular  house. 
[  84  ]  The  limitations  over  are  in  favour  of  persons  who  are  not 

objects  of  the  power. 

Mr.  Sudden  for  the  plaintiflF  [relied  on  Lewis  v.  Lewellynl]  : 

All  that  is  want^ed  is  something  to  lead  to  the  conclusion,  that 

[•86]       it  was  intended  to  exercise  the  power;   and  here  the  ♦words 

are  sufficiently  extensive  for  a  devise  of  all  interest,  and  an 

execution  of  all  powers. 

Mr.  Wilbraham  for  the  defendants.      ♦     *     ♦ 

Mr.  Preston,  in  reply.     *     *     * 

The  Vice-chancellor: 

This  is  the  case  of  an  exception,  taken  by  the  purchaser,  to  a 
title  of  an  estate  sold  in  this  cause.  The  testator  under  whom 
the  vendors  claim,  devised  to  his  only  son,  and  his  heirs,  exe- 
cutors, administrators  and  assigns,  all  and  singular  his  manors, 
messuages,  lands,  tenements  and  hereditaments,  situate  lying 
and  being  in  nine  several  parishes,  which  he  particularly  names 
in  his  will.  In  one  of  these  parishes,  called  Lamyat,  he  had 
lands  in  fee,  and  also  lands  over  which  he  had  a  power  of 
appointment;  and  all  the  lands  in  the  parish  of  Lamyat  are 
included  in  the  present  sale.  In  five  of  these  parishes,  he  had 
only  lands  in  fee ;  and  in  three  of  these  parishes,  he  had  only 

t  2  Bing.  497  [reversed  on  appeal,  J  23  R  E.  201  (T.  &  E.  104). 
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knds  over  which  he  *had  a  power  of  appointment.    His  son,  the      Napieb 
first  devisee,  was  an  object  of  the  power ;  but  there  are  devises      kapieb. 
oyer,  in  certain  events,  to  persons  who  were  strangers  to  the       ^  *^^  ^ 
power. 

It  is  admitted  that  the  lands  in  the  five  parishes  where  he 
had  only  lands  in  fee,  pass  by  this  will.  It  is  admitted  that 
the  lands  in  the  three  parishes,  where  he  had  only  lands  subject 
to  his  power,  also  pass  by  this  will,  upon  the  principle  that  the 
vill,  as  to  the  three  parishes,  would  be  otherwise  wholly  inope- 
rative. It  is  admitted  that  his  lands  in  fee,  in  the  parish  of 
Lamyat,  pass  by  this  will ;  and  the  only  question  is  whether  the 
lauds  pass  in  the  parish  of  Lamyat,  which  are  the  subject  of 
this  power. 

The  purchaser  insists  that  there  is  no  reference  to  the  power ; 
and  that  the  devise  of  lands  in  Lamyat,  being  satisfied  by  the 
lands  in  that  parish  to  which  the  devisor  was  entitled  in  fee,  the 
lands  in  Lamyat  subject  to  the  power  do  not  pass. 

For  the  vendors  it  is  insisted  that,  in  effect,  there  is  a  refer- 
ence to  the  power ;  for  the  admission  that  the  lands  do  pass  in 
the  three  parishes,  in  which  the  devisor  had  only  lands  subject 
to  the  power,  is  an  express  admission  that  the  devisor  had  the 
power  in  view  at  the  time  of  making  his  will.  And  the  vendors 
farther  insist  that  reference  is  made  to  the  power,  by  the  clause 
in  the  will  which  states  that  a  copy  of  Mrs.  Martin's  marriage 
settlement,  under  which  she  has  a  life  interest  in  an  estate 
at  Lamyat,  will  be  found  among  the  title  deeds  of  the  devisor's 
Lamyat  estate. 

Mrs.  Martin's  marriage  settlement  is  not  the  settlement  under 
which  the  devisor's  power  over  the  Lamyat  *estate  arises  ;  and       [  'S?  ] 
1  do  not,  therefore,  perceive  how  reference  is  there  made  to  his 
power. 

With  respect  to  the  first  point  made  by  the  vendor,  if  it  were 
unprejudiced  by  decision,  it  would  present  very  great  diflSculty. 
But  the  very  point  occurred  in  Lewis  v.  LewellynA  There 
the  testator,  having  freehold  and  copyhold  estates,  which  were 
8nbject  to  his  power,  and  other  freehold  estates  in  fee,  made 
a  general  devise  of  all  his  real  estates ;  and  it  was  held  that  the 
t  23  B.  E.  201  (T.  &  E.  104). 
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copyhold  estates  subject  to  the  power  did  pass  by  the  will ;  but 
that  the  freehold  estates  subject  to  the  power,  did  not  pass.  In 
cases  of  this  nature,  I  think  it  for  the  advantage  of  the  pablic  to 
abide  by  decision,  until  that  decision  is  corrected  by  the  Court  of 
ultimate  resort. 

The  exception  therefore  mtist  be  aUatced. 


1826. 
Jfav.  2,  7. 

LSACH,  V.-C. 

1828. 

May  7, 14. 

Shadwell, 
V..C. 

[87] 


[•38] 


BLAIN  V.  AGAR. 

(1  Simons,  37—44 ;  2  Simons,  289—296 ;  S.  C.  5  L.  J.  Ch.  1.) 

The  sbareholders  m  a  joint-stock  Company  are  entitled  to  relief  in 
equity,  where  the  conduct  of  the  directors  has  been  fraudulent,  or  a 
yiolation  of  the  terms  on  which  the  Company  was  formed. 

Some  of  the  shareholders  in  a  joint-stock  Company  may  file  a  bill 
to  have  their  deposits  repaid  without  making  all  the  other  shareholders 
parties,  if  they  are  ignorant  of  their  names. 

The  bill  was  filed  by  five  persons,  on  behalf  of  themselves 
and  the  other  parties  to  an  indenture  of  the  30th  of  Januarj^ 
1826,  who  were,  either  originally  or  by  assignment,  holders  of 
1,690  shares  in  a  company  called  *"The  Royal  Stannary,  or 
British  Mining  Association.*'  The  defendants  were  the  directors 
of  the  Company.  The  bill  stated  that,  in  1825,  the  defendants, 
or  the  majority  of  them  had  caused  to  be  printed  and  pubhshed 
a  prospectus,  which,  after  mentioning  the  capital  of  the  Com- 
pany to  be  500,0002.  in  shares  of  fifty  pounds  each,  the  names 
of  the  directors,  trustees,  bankers  and  other  officers,  stated  that 
the  directors  had  then  the  opportunity  of  selecting  in  Wales, 
Devon,  and  Cornwall  several  mines  which  were  then  being 
worked,  and  others  in  a  state  fit  to  make  returns  as  soon  as 
steam-engines,  &c.  could  be  erected,  and  that  they  therefore 
calculated  on  obtaining  almost  immediate  benefits  for  the 
adventurers  in  the  undertaking:  that  in  consequence  of  this 
prospectus  more  than  20,000  shares  were  applied  for  before 
May,  1825 :  that  these  applications  were  acceded  to  to  the 
extent  of  6,200  shares  only,  the  defendants  intending  to  keep 
the  remainder  for  themselves,  in  case  they  could  make  a  profit 
by  sale  of  them,  and,  if  not,  to  reject  them :  that  deposits  of  five 
pounds  per  share  were  paid  upon  the  6,200  shares  to  the  bankers 
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and  apon  the  account  of  the  directors,  and  that  receipts  were       Blaik 
given  for  the  same  accordingly:  that  some  of   the   original       aoab. 
shareholders  afterwards  transferred  their  shares  to  other  persons, 
by  which  means  the  plaintiffs  and  the  other  parties  on  whose 
behalf  they  sued,  became,  in  November,  1825,  and  were  at  the 
time  the  bill  was  £Qed,  the  holders  of  1,690  shares :  that  since 
the  plaintiffs  had  purchased  their  shares  they  had  discovered 
that  some  of  the  persons  who  were  named  as  directors  in  the 
prospectus  had  never    acted  as  such,  but   had  always  been 
strangers  to  the  affairs  of  the  company,  and  that  such  of  the 
defendants  as  were  named  as  directors  in  *the  prospectus  had       [  •39  j 
of  their  own  sole,  assumed  authority  admitted  the  other  de- 
fendants into  the  directorship :  that  the  plaintiffs  were  ignorant 
of  the  names  of  all  the  shareholders  except  those  on  whose 
behalf  they  sued :    that  the  defendants  had  taken  mines  and 
expended  money  in  working  them  when  part  only  of  the  shares 
had  been  disi)08ed  of,  and  deposits  of  five  pounds  only  had 
been  paid  even  upon  those  shares :  that  no  deed  for  establishing 
or  regulating  the  affairs  of  the  Company  had  been  prepared : 
that  the  defendants  refused  to  take  upon  themselves  the  8,800 
shares  they  had  reserved,  or  to  pay  the  deposits  thereon ;  and 
that  they  had  paid  2,5002.  to  a  person  whom  they  denominated 
as  the  projector  of  the  scheme,  but  whom  the  plaintiffs  had 
never  heard  of    before.       The  bDl  charged  that  under  these 
circumstances  the  monies  which  had  been  paid  by  the  plain- 
tiffs and  the  other  persons  on  whose  behalf  they  sued,  had 
been  obtained  by  fraud  and  misrepresentation,  and  for  a  pur- 
pose which  had  failed,  and  could  never  be  carried  into  effect. 
It  then  set  forth  an  indenture  of  the  80th  of  January,  1826, 
made  between  the  persons  whose  names  were  mentioned   in 
the  schedule  thereto,  of   the  first  part,  and  the  plaintiffs,  of 
the  other  part,  whereby  the  former  assigned  to  the  latter  the 
deposits  paid  on  their  shares,  and  appointed  the  latter  their 
attomies  to  do  any  lawful  acts  to  dissolve  the  association,  and 
to  recover  the  monies  thereby  assigned   from  the  directors, 
bankers  or  trustees  of  the  Company :  and  it  was  declared  that 
the  plaintiffs  should  stand  possessed  of  the  monies  so  to  be 
re«)vered  in  trust  for  the  parties  thereto  of  the  first  part.    The 
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Blain  bill  then  alleged  that  the  parties  to  that  indenture  of  the  first 
AGAB.  P&i't  ^ere  very  numerous,  and  amounted  to  so  many  as  to  render 
[  ^40  ]  it  exceedingly  inconvenient  *to  place  them  as  parties  on  the 
record ;  and  that  the  doing  so  would  lead  to  so  many  difficulties 
as  would  render  it  impossible  in  effect  to  obtain  a  decree.  It 
prayed  that  the  defendants  might  be  decreed  to  pay  to  the 
plaintiffs  the  sums  which  had  been  paid  on  the  shares  as 
before  mentioned,  with  interest. 

The  defendants  put  in  a  general  demurrer  to  the  bill. 

Mr.  Hart  and  Mr.  Theobald  in  support  of  the  demurrer  : 

*  *  This  being  a  partnership,  all  the  partners  ought  to 
have  been  made  parties  to  the  suit.  Besides  most  of  the  share- 
holders are  assignees  of  shares,  and  as  the  shares  are  mere 
choses  in  action,  the  assignors  ought  to  have  been  made  parties 
to  the  suit ;  for  they  might  have  no  right  to  assign  their  shares. 
And  if  the  assignors  can  divest  themselves  of  all  responsibility 
by  assigning  their  shares,  the  assignees  may  do  so  too,  by  the 
same  means. 
[  41  ]  The  bill  charges  the  directors  with  fraud.     Now  although  the 

original  shareholders  might  be  entitled  to  prefer  this  charge 
against  them,  their  assignees  can  have  no  such  right ;  for  there 
is  no  privity  between  them  and  the  directors  :  and,  therefore  the 
assignees  may  have  no  right  to  recover  the  deposits  from  the 
directors  although  the  original  shareholders  might,!  especially 
as  it  does  not  appear  that  the  shares  were  transferred  with  the 
consent  of  the  directors. 

The  Attorney-General  and  Mr.  Knight  in  support  of   the 
bill: 

The  principle  upon  which  these  plainti&  come  to  a  court  of 
equity  for  rehef ,  is  the  same  as  that  which  prevailed  in  Colt  v. 
WooUaston.l 

Upon  the  facts  stated  in  this  bill,  there  can  be  no  doubt  that 
the  object  of  these  directors  was  imposition  from  the  beginning ; 
and  that  the  scheme  was  a  bubble.  The  directors  kept  back 
8,800  of  the  shares  in  order  that  they  might  sell  them  for  their 

t  Mitf.  129.  t  2  P.  Wms.  154. 
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oim  profit,  although  the  whole  of  the  shares  might  have  been       Blaik 
disposed  of.    They  moreover  have  spent  all  the  money  that  was       agar. 
subscribed,  and  have  given  a  great  part  of  it  to  a  projector, 
though  no  such  person  was  mentioned  in  the  prospectus,  and 
the  plaintiffs  never  heard  that  there  was  such  a  person  until 
they  learnt  that  the  money  had  been  paid  to  him. 

This  is  not  a  case  of  a  partnership.  On  the  contrary,  the 
plaintiffs  expressly  disclaim  the  relation  of  *partners.  They  [•*2] 
seek  no  accounts,  nor  is  their  object  either  to  establish  or 
dissolve  a  partnership.  They  merely  say  that  the  defendants 
have  got  possession  of  their  monies,  fraudulently,  and  that  they 
are  entitled  to  get  them  back  again  without  making  any  of  the 
other  sufferers  parties  to  the  proceeding.  There  is  no  contract 
nor  anything  in  common  between  these  plaintiffs  and  the  other 
persons  who  have  been  deceived.  Each  sues  in  his  own  right, 
and  for  his  own  money.  Besides,  these  plaintiffs  sue  in  two 
characters,  viz.  as  shareholders  themselves,  and  as  trustees  for 
the  parties  to  the  deed  of  the  first  part.  At  all  events  they  are 
entitled  to  recover  their  own  deposits. 

The  bill  contains  an  express  allegation,  that  the  plaintiffs  are 
ignorant  of  the  names  of  all  the  shareholders,  except  those  who 
are  parties  to  the  deed. 

Mr.  Hart,  in  reply : 

In  order  to  bring  this  case  within  the  principle  on  which  Colt 
V.  WooUaston  was  decided,  it  ought  to  have  been  alleged  that  the 
directors,  when  they  allowed  the  prospectus  to  be  published, 
knew  that  the  scheme  could  not  be  carried  into  effect,  or  was  not 
intended  so  to  be.  The  bill  states  quite  a  different  case,  namely, 
that  they  did  not  allow  it  to  be  carried  into  effect,  but,  contem- 
plating that  it  would  be  a  profitable  concern,  retained  a  large 
nmnber  of  the  shares  for  themselves. 

When  a  record  discloses  a  great  variety  of  interests  which  are 
not  brought  before  the  Court,  it  is  not  sufficient  for  the  plain- 
tiff to  say  that  he  has  not  made  the  persons  having  those 
interests  parties  to  the  suit,  because  he  does  not  know  their 
names.  He  ought  to  *call  upon  the  defendants  to  disclose  their  [  *48  ] 
names  to  enable  him  to  make  them  parties  to  the  record. 
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Blaib  The  Vice-Chancbllob»  after  stating  the  material  contents  of 

AoAB.       the  bill,  added  : — 

To  this  bill  all  the  defendants  have  put  in  a  general  demorrer 
for  want  of  equity. 

Upon  this  demurrer  it  is  not  necessary  to  consider  whether 
the  plaintiffs  are  entitled  to  the  particular  relief  prayed,  but 
whether  they  are  entitled  to  any  relief ;  and,  being  of  opinion 
that  the  conduct  of  the  defendants  has  been  wholly  unjustifiable, 
I  over-rule  the  demurrer  for  want  of  equity. 

The  defendants  have,  however,  by  their  counsel,  demurred, 
ore  tenus,  at  the  Bar,  for  want  of  parties,  who  they  insist  are 
necessary  in  order  to  enable  the  Court  to  do  complete  justice  in 
this  suit.  The  plaintiffs  sue,  on  behalf  of  themselves  and  cer- 
tain other  persons  who  are  subscribers,  together,  of  1,690  shares, 
and  who  have  executed  a  deed,  stated  in  the  bill,  by  which  they 
assign,  to  the  plaintiffs,  their  respective  interests  in  this  concern, 
and  constitute  the  plaintiffs  their  attomies  to  institute  any  action 
or  suit,  in  order  to  give  effect  to  their  interests,  or  to  enter  into 
any  compromise  for  their  claims ;  but  upon  condition  that,  after 
deducting  their  expenses,  the  plaintiffs  are  to  hold,  what  they 
shall  so  recover  or  receive,  in  trust  for  the  said  other  persons, 
respectively.  Amongst  many  objections  for  want  of  parties,  the 
defendants  insist  that  these  other  persons  ought  to  have  been 
named  as  parties  to  this  suit. 
[^^]  The  plaintiffs  do  not  deny  that,  according  to  the  general 

principles  of  a  court  of  equity,  these  other  persons  ought  to 
have  been  parties.  But  they  urge  at  the  Bar,  what  is  indeed 
stated  in  the  bill,  that  these  persons  are  very  numerous,  and 
that  naming  them  as  parties  on  the  record,  would,  in  all  proba- 
bility, render  it  impossible  for  the  plaintiffs  to  obtain  a  decree  in 
the  cause.  This  allegation  may  be  very  true.  In  certain  special 
cases  the  Court  has  adopted  a  practice  which,  by  permitting  one 
or  more  persons  to  represent  in  a  suit  all  who  have  similar 
interests,  has  avoided  the  inconvenience  which  results  from 
numerous  parties.  But  it  has  never  been  stated,  as  a  general 
principle,  that  this  course  may  be  taken  in  all  cases  within  the 
mischief ;  nor  has  it  ever  been  done  in  cases  analogous  to  the 
present :  and,  if  I  were  to  yield  to  the  reasoning  here,  I  fear  I 
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should  be  doing,  what  I  have  no  authority  to  do,  not  following       Blaik 
the  practice  of  the  Court,  but  making  a  new  practice.      The       agab. 
demurrer  ore  tenus,  therefore,  for  want  of  parties,  is  allowed; 
but  it  is,  of  course,  without  costs. 

In  the  argument  in  this  case,  the  6  Geo.  I.  c.  18,  commonly 
eaUed  **  The  Bubble  Act "  [since  repealed]  was  not  adverted  to ; 
and,  in  the  view  which  I  have  token  of  the  case,  it  was  not 
necessary  to  notice  it:  but,  in  any  future  proceeding  upon  this 
subject,  it  may  be  entitled  to  much  attention. 


The  Bill  was  amended.    The  amendments  consisted  in  striking        1828. 
out  the  name  of  one  of  the  plaintiffs,  naming  three  other  share-        **^  *    ' 
holders  as  plaintiffs,  omitting  all  mention  of  the  indenture  stated  [  2  Sim.  289  ] 
in  the  former  report,  and  introducing  an  allegation  that  the 
plaintiffia  were  ignorant  of  the  names  of  all  the  shareholders, 
except  those  who  were  parties  to  the  suit.     The  plaintiffs  in  the 
amended  bill,  held  the  same  number  of  shares  as  the  plaintiffs 
in  the  original  bill,  some  of  which  they  had  acquired  by  paying 
deposits  to  the  company,  and  the  remainder,  by  transfers  made 
to  them  by  other  shareholders.     The  prayer  of  the  original  bill 
remained  unaltered.  The  defendants  put  in  a  general  demurrer  for 
want  of  equity ;  and  also  demurred,  ore  tenus,  for  want  of  parties. 

Mr.  Sugden  and  Mr.  Theobald,  in  support  of  the  demurrer  :        [  290  ] 

•  *  The  parties  are  wanting,  without  whom  the  plaintiffs  [292] 
cannot  obtain  the  only  relief  that  they  are  entitled  to,  namely,  to 
have  the  partnership  dissolved  *  *  if  it  was  not  a  partnership, 
and  the  plaintiffs  were  entitled  to  a  return  of  their  deposits,  each 
of  them  ought  to  have  sued  separately :  Jones  v.  Oarcia  Del 
Rio  ;t  that,  though  the  plaintiffs  might,  in  respect  of  the 
shares  of  which  they  were  the  original  holders,  be  entitled  to 
have  their  deposits  returned  on  account  of  the  misconduct  of  the 
directors,  yet  it  did  not  follow  that  they  had  the  same  right,  in 
respect  of  the  shares  of  which  they  were  transferees :  that  the 
plaintiffs  might  each  have  a  different  equity :  that,  by  some  of 
them,  the  fraud  might  have  been  waived.  ♦  ♦  * 
t  24  E.  E.  64  (Turn.  &  Euse.  297). 


166  1828.    CH.    2  SIM.  29S— 295.  [r.r. 

BI.AJK  Mr.  Knight,  in  support  of  the  bill : 

AoAB.  This  bill  is  not  distinguishable  from  the  former  one,  except 

^  ^  by  the  absence  of  the  deed,  upon  which  the  objection  to  that  bill 
that  prevailed  was  founded.  In  Colt  v.  Woolluston,  the  plaintiffs 
were  two  unconnected  shareholders :  therefore  the  form  of  the 
record  is  right.  Any  number  of  individuals  may  join  together, 
to  recover  the  deposits  which  have  been  obtained  from  them  by 
fraud.     *     *     * 

[  2M  ]  Mr.  Sugden,  in  reply  : 

This  is  not  a  case  in  which  the  directors  have  put  one  shilling 

into  their  own  pockets.     The  statements  in  the  bill  show  that 

the  partnership  has  commenced  ;  and  no  one  can  withdraw  from 

the  partnership  without  performing  all  the  obligations  to  which 

[  •296]       he  has  become  *liable.     ♦    *    ♦ 

The  time  at  which  each  of  the  plaintiffs  became  a  partner, 
may  give  him  an  entirely  different  equity  from  that  of  the 
other  co-plaintiffs.  Each  may  have  a  different  case.  It  is 
not  pretended  that  these  plaintiffs  all  bought  their  shares  at 
the  same  time  :  Jones  v.  Garcia  Del  Rio.  In  Colt  v.  WooUastou. 
two  persons  were  allowed  to  join  as  co-plaintiffs  :  but  an  answer, 
and  not  a  demurrer,  was  put  in ;  and  therefore  the  objection  was 
not  taken.  Besides,  the  two  parties  there  stood  in  precisely  the 
same  situation.  The  estate  was  vested  in  a  trustee ;  they,  there- 
fore, were  cestui  que  trusts,  and  had  a  right  to  join  in  the  bill. 

The  Vice-Chancellor  : 

This  bill  states  a  case  of  fraud,  in  respect  of  which  a  court  of 
law  will  relieve  ;  and  it  is  no  reason  to  prevent  that  relief  being 
obtained  in  a  court  of  equity,  because  it  may  be  had  at  law  ;  for, 
in  cases  of  fraud,  courts  of  equity  have  concurrent  jurisdiction 
with  courts  of  law.  In  Colt  v.  Woollaston^  the  Master  of  the 
EoLLS  says :  "  It  is  no  objection  that  the  parties  have  their 
remedy  at  law,  and  may  bring  an  action  for  monies  had  and 
received  for  the  plaintiffs'  own  use ;  for,  in  cases  of  fraud,  the 
court  of  equity  has  concurrent  jurisdiction  with  the  common  law: 
matter  of  fraud  being  the  great  subject  of  relief  here."    And  it 
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*does  not  appear  that  the  judgment  of  the  Masteb  of  the  Bolls       Blaik 
was  founded  upon  the  circumstance  that  the  suit  concerned  land.        aoab. 

From  the  statements  in  the  bill  that  have  been  referred  to  by  [  *296  ] 
the  defendants'  counsel,  it  is  plain  that  the  plaintiffs  do  mean  to 
claim,  as  being  immediate  purchasers,  and  as  purchasers  from 
prior  purchasers ;  and,  as  far  as  they  sue  in  the  latter  character, 
it  is  impossible  to  maintain  the  bill :  but,  as  original  purchasers, 
they  do  not  stand  exposed  to  any  such  objection. 

This,  then,  being  a  case  in  which  the  plaintiffs  are  entitled  to 
some  relief  in  a  court  of  equity,  the  demurrer  for  want  of  equity, 
must  be  over-ruled. 

Next,  with  respect  to  the  objection  for  want  of  parties.  If 
there  were  not  the  allegation,  in  the  bill,  that  the  plaintiffs  do 
not  know  the  names  of  the  other  subscribers,  there  would  be 
DO  substantial  difference,  as  far  as  this  objection  is  concerned, 
between  the  record  as  it  now  stands,  and  as  it  was  originally 
shaped.  But,  as  the  present  bill  contains  that  additional  allega- 
tion, I  am  of  opinion  that  the  demurrer,  for  want  of  parties,  is 
not  sustainable. 


KUSSELL  V.   AUSTWICKt  ^g^^ 

(1  Simons,  62—63.)  Not.  9, 13. 

A.  B.  &c.  were  common  carriers  from  L.  to  F.  a  separate  portion   lbach  V.-C. 
of  the  road  being  allotted  to  each,  and  it  haying  been  stipulated  also  [  62  1 

tiiat  no  partnership  should  exist  between  them.  A.  for  himself  and 
the  other  parties  agrees  with  the  Mint  to  carry  coin  from  L.  to  F.  and 
afterwards  makes  another  agreement  with  the  Mint  to  carry  other  coin 
to  places  not  on  the  road :  Held  that  all  the  parties  were  entitled  to 
share  in  the  profits  of  this  agreement. 

Lv  June,  1816,  the  plaintiffs  and  the  defendants  agreed  to 

carry  on  the  business  of  a  common  carrier,  between  London  and 

Fahnouth,  upon  the  following  terms :  that  the  business  should 

be  divided  into  181  shares :  that  the  defendants  Austwick  and 

)Iaddeford  (who  had  before  carried  on  the  same  business,  in 

(^partnership,   in    and    about    London)   should    have  equally 

between  them  fifty-three  of  the  shares,  and  should  carry  on  the 

t  Partnership  Act,    1890,   s.   30 :      345, 47  L.  J.  Ch.  537,  Aas  v.  Benham, 
Lmn  V.  MacBawell  (1877)  8  Ch.  D.      '91,  2  Ch.  244. 
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BufiSBLL       business  between  London  and  Worting,  in  Hants :   that    the 
AuBTwicK.     plaintiff  Loscombe  should  have  fifty-four  shares  and  a  half,  and 
carry  on  the  business  between  Worting  and  Dorchester  :  that  the 
plaintiffs  Bussell  and  Thomas  should  have  thirty-four  shares  and 
a  half,  and  carry  on  the  business  between  Dorchester  and  Exeter : 
that  the  plaintiff  W.  Courtis  should  have  fourteen  of  the  shares, 
and  carry  on  the  business  between  Exeter  and  Plymouth  :  that 
the  defendant  Baker  should  have  thirteen  of  the  shares,  and 
carry  on  the  business   between    Exeter  and  Five  Lanes,    in 
Cornwall :  and  that  the  plaintiff  B.  S.  Courtis  should  have  the 
remaining  twelve  shares,  and  carry  on  the  business  between 
Five  Lanes  and  Falmouth  :  but  so  nevertheless  that  no  partner- 
ship should  exist,  or  be  construed  to  exist  between  the  parties,  in 
regard  to  their  said  general  concern  or  undertaking,  except  as 
[  *63  ]        ^between  the  plaintiffs,  Bussell  and  Thomas  only,  between  the 
defendants  Austwick  and    Maddeford   only,   and   between   the 
plaintiff  B.  S.  Courtis  and  Baker  only,  and  that  the  adoption  of 
any  general  style  or  firm,  for  the  purpose  of  conducting  the 
separate  concerns  aforesaid,  or  which  might  give  the  same  the 
semblance  of  one  concern,  should  not  extend,  or  be  construed,  in 
any  manner,  to  extend,  or  make,  or  form  a  partnership  between 
the  said  parties,  or  any  of  them ;    but  each  of  them,  in  his 
separate  limit  or  division,  should  be  considered  as  conducting  an 
exclusive  business,  separate  and  apart  from  the  others  or  other 
of  them,  and  should  find  their  or  his  own  capital  for  carrying  on 
the  said  business ;  and  that  no  one  or  more  of  them  should  be 
answerable  or  in  anywise  accountable  for  the  other  or  others  of 
them,  or  for  his  or  their  acts,  receipts,  payments,  disbursements, 
debts,  engagements,  neglects,  or  defaults,  the  intent  or  meaning 
of  the  said  parties  being  to  secure  an  uninterrupted  line  of  com- 
munication and  carriage  from,  between,  and  to  the  several  places 
aforesaid,   consisting  of    the  separate  and  independent  limits 
and  divisions  aforesaid,   which  whole  line  of  communication 
and  carriage  neither  of  the  said  parties  was  alone  competent, 
of    himself,   or    equal   to  keep   open    and  maintain,   and  the 
said  several  parties  to  be  considered,  for  all  purposes,  both  as 
between  themselves  and  the  public  in  general,  separate  carriers, 
within  their  respective  limits  or  divisions,  and  carrying  on  and 
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conducting  several  and  independent  concerns,  and  not  answerable      Russell 

or  liable  for  the  debts,  engagements,  bankruptcies  or  failures  of    aus^ick. 

any  other  or  others  of  them,  in  any  manner  howsoever :  that 

each  of  the  parties  should  receive  all  such  sums  of  money  as 

should  become  payable  for  the  business  in  his  district,  and 

^should  pay  certain  expenses  incurred  in  that  district,  and  that       [  *54  ] 

the  balances  of  such  receipts,  after  deducting  such  expenses, 

should  be  accounted  for  by  each  of  the  parties  to  the  general 

fond  of  the  general  concern  and  undertaking,  quarterly ;    and 

that  all  debts  becoming  due  to  the  respective  parties  should  be 

considered  as  received,  and  that  the  said  respective  balances 

should  be  divisible  among  the  respective  parties,  in  the  shares 

or  proportions    aforesaid;    and  which    quarterly  balances    or 

earnings  of  the  said  respective  parties  or  districts,  after  deducting 

the  expenses  of  such  respective  parties  or  districts,  and   the 

expenses  of  supplying  horses  and  other  things  necessary  for 

working  the  ground  taken  by  such  respective  parties,  were  to 

constitute  the  profits  of  the  respective  parties  or  districts. 

The  plaintiffs  and  defendants  continued  to  carry  on  the 
bosiness  under  this  agreement,  from  June,  1816,  until  the  end 
of  the  same  month  in  1821. 

Li  January,  1817,  the  defendant  Austwick,  having  heard  that 
the  (jovemment  were  going  to  issue  a  new  silver  coinage,  which 
was  to  be  conveyed  to  different  parts  of  the  country,  made  an 
application  to  6.  W.  Morrison,  Esquire,  the  Deputy  Master  of 
the  Mint,  who  desired  him  to  write  him  a  letter  upon  the  subject. 
Anstwick  accordingly  wrote  the  following  letter,  dated  the  11th 
January,  1817 : 

"  Sm, — Agreeably  to  your  request,  I  now  enclose  you  a  bill 
expressing  all  the  towns  to  which  the  waggons  of  Messrs.  Bussell 
4  Co.  carry.  It  will  also  be  proper  to  observe  that  they  have, 
for  a  great  number  of  years,  conveyed  large  quantities  of  specie 
to  town  that  have  *arrived  per  H.M.S.  and  packets  at  Plymouth  [  ♦sB  ] 
and  Falmouth.  For  the  conveyance  of  silver  from  those  places 
previous  to  the  1st  of  July  last,  10s.  per  cent,  on  the  real  value 
was  paid,  and,  since  that  period,  on  account  of  the  low  price  of 
horse-provender,  8«.  per  cent,  has  been  paid,  and  5«.  per  cent. 
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BuBSBLL  for  gold,  Messrs.  Bassell  &  Co.  gaaranteeing  the  safe  delivery  of 
AnsTwxGK.  the  same  to  the  Bank  of  England.  The  bankers  have  usually 
paid  58.  per  cent,  on  the  value  of  their  packages,  besides  the 
common  carriage,  which  is  proportioned  to  the  distance  packages 
are  conveyed ;  and  on  the  other  side  have  annexed  the  rates 
per  cent  to  the  principal  towns.  I  hereby  offer  to  convey  His 
Majesty's  coin  to  any  of  the  towns  expressed  in  the  inclosed  bill, 
or  either  of  the  towns  above-mentioned.  A  broad-wheeled 
waggon  sets  out  daily  which  can  convey  four  and  a  half  tons  ; 
and  I  beg  to  say  that  we  have  a  repository  for  valuables  at 
Exeter,  where  any  quantity  may  be  safely  deposited  previous  to 
its  being  forwarded  to  the  other  inconsiderable  towns  in  Devon 
and  Cornwall.  For  the  responsibility  of  the  proprietors  of  the 
said  concern  I  beg  to  refer  you  to  the  gentlemen  of  the  Bullion 
Office,  Bank  of  England.  Any  further  information  that  may  be 
required  will  be  given,  with  pleasure,  by,  Sir,  your  most  obedient 
servant,  J.  Austwick,  London  Proprietor." 

Soon  after  the  sending  of  this  letter,  an  agreement  was  made 
between  Austwick  and  the  Master  of  the  Mint,  for  the  convey- 
ance, by  the  waggons  belonging  to  the  different  parties,  from 
London  to  the  towns  mentioned  in  the  bill  which  was  inclosed  in 
the  letter,  (and  all  which  towns  were  in  the  line  of  road  between 
London  and  Falmouth),  of  packages  of  silver  coin,  at  the  rate  of 
[  •56  ]  &8.  per  cent,  upon  the  value  of  the  coinjn  each  *  package,  besides 
the  common  charge  for  the  carriage  of  the  packages,  as  if  they 
had  been  of  no  extra  value. 

Shortly  afterwards,  Austwick  agreed  with  the  Deputy  Master 
of  the  Mint  to  convey  packages  of  silver  coin  to  towns  in 
Middlesex  and  the  adjoining  counties,  the  roads  to  which  were, 
consequently,  wholly  different  from  that  to  the  towns  before 
referred  to  ;  and  to  other  places,  the  roads  to  which  were  partly 
the  same  as,  and  then  branched  off  from,  the  road  from  London 
to  Falmouth.  Under  this  agreement  7«.  6d.  per  cent,  was  to  be 
paid  on  account  of  the  extra  risk  in  the  cross-country  conveyance. 

The  account  which  Austwick  gave  of  this  transaction,  in  his 
answer,  was  that,  in  consequence  of  his  attending  at  the  Mint 
and  learning  that  no  person  had  offered  to  carry  coin  to  some 
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parts  of  the  coanty  of  Middlesex  and  the  bordermg  counties,  to  Russell 
which  the  general  concern  or  undertaking  never  were  carriers,  austwick. 
he  consulted  with  Maddeford,  his  co-partner,  thereon,  and  they 
agreed  to  propose  themselves  to  carry  the  coin  to  those  places  on 
their  own  separate  account :  that,  in  pursuance  of  the  agreement 
between  him  and  the  Master  of  the  Mint,  various  packages  of 
silver  coin  were  delivered  to  him,  at  the  Mint,  to  be  conveyed 
to  different  towns  specified  in  the  letter  of  January,  1817 :  that, 
some  time  after  some  of  such  packages  had  been  so  delivered,  he 
discovered,  by  the  directions  given  to  him,  that  he  was  required 
to  send  a  considerable  quantity  of  them  to  places  not  specified  in 
the  letter,  but  to  other  places  branching  from  them :  that  he 
then  considered  that,  in  the  event  of  any  losses  happening  after 
the  packages  were  delivered  to  other  *carriers,  the  general  [  *67  ] 
concern  would  not  be  liable  to  make  such  losses  good,  but  that 
they  would  wholly  fall  on  the  provincial  carrier  who  might  be 
employed  in  the  conveyance  of  the  packages  to  the  bye-places  : 
that  such  provincial  carriers  were,  in  general,  incapable,  by 
r^son  of  their  poverty,  from  making  good  any  heavy  losses : 
that  he,  on  account  of  himself  and  his  partner  Maddeford,  there- 
upon went  to  the  Deputy-Master  of  the  Mint,  and  represented  to 
him  the  last-mentioned  matters,  and,  at  the  same  time,  made 
a  proposal  that  he  would  undertake  the  risk  of  delivering  the 
packages  at  the  appointed  places  branching  from  the  towns 
mentioned  in  the  letter,  on  condition  of  his  being  paid  an 
adequate  remuneration  for  such  peculiar  risk  in  becoming 
general  insurer  against  all  the  provincial  carriers ;  and  that  the 
Deputy-Master  of  the  Mint  agreed  to  this  proposal. 

The  answer  further  stated  that  several  of  the  parties  in  the 
general  concern  paid  various  sums  of  money,  for  the  carriage  of 
part  of  the  coin,  to  different  carriers,  not  parties  to  such  general 
concern,  which  sums  they  carried  to  his  and  his  partner  Madde- 
ford's  debit  in  their  private  accounts,  and  were  paid  or  allowed 
ttie  same,  by  him  and  Maddeford,  out  of  their  own  monies, 
without  reference  to  the  accounts  of  the  general  concern :  that 
the  accounts  of  the  general  concern  were  settled  in  December, 
1818 :  that  the  carriage  of,  and  the  insurance  of  Ss.  per  cent,  on 
the  coin  carried  to  places  branching  from  the  direct  road,  were 

R.B. — ^voL.  xxvn.  M 
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RuBSELL  included  in  those  accounts ;  but  that  neither  the  extra  insurance 
Aus-nnoK.  of  2$.  6d.  per  cent,  on  the  coin  conveyed  by  him  and  Maddeford 
and  the  cross-country  carriers,  nor  the  charge  for  the  cartage  of 
[  '58  ]  such  coin,  nor  any  insurance  *for  the  coin  carried  to  the  places 
which  were  wholly  off  the  line  of  road,  was  included  in  those 
accounts;  and  he  admitted  that  he  had  received  the  whole  of 
what  he  claimed  to  be  due  to  himself  and  Maddeford,  under  the 
second  agreement. 

The  plaintiffs,  in  their  bill  (which  was  not  filed  until  1823) 
contended  that  the  second  agreement  was  made  on  account  of  the 
general  partnership,  and  claimed  to  have  the  monies  received 
under  both  agreements  divided  between  themselves  and  the 
defendants  in  proportion  to  the  number  of  their  respective  shares. 
The  defendant  Austwick  claimed  the  whole  benefit  of  the  second 
agreement  for  himself  and  his  partner,  the  defendant  Maddeford. 

It  appeared,  by  the  evidence,  that  the  sums  due  under  both 
the  agreements  were  paid  by  cheques,  which  were  made  payable 
to  the  firm  in  general. 

The  plaintiffs  had  examined,  as  witnesses,  the  defendant 
Maddeford,  the  Deputy  Master,  and  another  officer  of  the  Mint ; 
but  the  whole  of  the  depositions,  except  that  part  which  proved 
the  cheques,  was  objected  to,  by  the  defendants,  as  not  being 
evidence,  and  was  not  permitted  to  be  read. 

Mr.  Stigden  and  Mr.  Meriiale,  for  the  plaintiffs : 

.  All  the  parties  formed  one  entire  partnership. 
The  letter  of  January,  1817,  was  the  basis  of  the  second,  as 
well  as  of  the  first  agreement.  In  it  Austwick  refers  to  the 
repository  at  Exeter,  as  belonging  to  the  general  partnership, 
although  he  had  nothing  to  do  with  it ;  and,  when  he  signs  his 
[  *59  ]  name,  he  describes  ^himself  as  the  London  proprietor.  It  cannot 
be  contended  that  the  rights  of  the  plaintiffs  are  at  all  affected  by 
the  circumstance  that  some  of  the  places  to  which  the  second 
agreement  related  were  wholly  off  the  road  from  London  to 
Falmouth.  That  agreement  was  a  mere  supplement  to,  or  con- 
tinuation of  the  first.  When  Austwick  entered  into  it,  he  did 
not  inform  the  officers  of  the  Mint  that  the  coin,  about  which 
he  was  then  contracting,  was  not  to  be  conveyed  by  the  same 
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personB  as  had  conveyed  that  to  which  the  first  agreement      Russell 
related.    The  officers  of  the  Mint  of  coarse  believed  that  they    austwiok. 
were  agreeing  with  the  entire  partnership ;  and  it  cannot  be  con- 
tended that,  if  there  had  been  any  loss,  all  the  partners  would 
not  have  been  liable.     If  then  they  participated  in  the  risk,  they 
ought  also  to  share  in  the  profits. 

Mr,  Hart  and  Mr.  Barber ^  for  the  defendants : 

This  is  not  a  case  of  a  partnership,  as  between  the  parties 
themselves,  though  it  may  be,  as  between  them  and  the  public. 
It  iR  merely  a  limited  engagement  of  a  peculiar  species.  Each 
party  was  to  furnish  waggons  and  horses,  and  to  be  answerable 
for  losses,  and  to  receive  the  profits,  on  his  own  portion  of  the 
road  only.  The  agreement  between  the  parties  puts  an  end  to 
the  plaintiffs'  claim.  It  expressly  stipulates  that  there  shall  be 
no  partnership,  except  as  between  Bussell  and  Thomas,  Austwick 
and  Maddeford,  and  Courtis  and  Baker.  In  1818  a  settlement 
of  accounts  took  place  between  the  parties.  The  plaintiffs  then 
knew  that  there  had  been  some  extra  carriage;  because  the 
packages  which  were  to  be  carried  to  towns  which  are  not  upon 
the  direct  road,  had  been  left  at  their  warehouses.  But,  not- 
withstanding, they  made  no  demand  *in  respect  of  such  extra  [  *60  ] 
carriage,  until  five  years  afterwards. 

The  defendants  are,  at  least,  entitled  to  a  reference  to  the 
Master  to  ascertain  the  terms  of  the  second  agreement. 

Mr.  SugcUfiy  in  reply : 

There  is  nothing  upon  this  record  to  show  that  the  plaintiffs 
knew  any  thing  of  the  second  agreement. 

The  insurance  payable  under  it  did  not  consist  of  two  distinct 
soma  of  5s.  and  28.  6d.  but  of  an  entire  sum  of  Is.  Gd.  The 
original  sum  was  no  longer  payable:  the  increased  sum  was 
eabstituted  for  it.  This  clearly  shows  that  the  officers  of  the 
iCnt  considered  that  they  were  dealing,  not  with  an  individual, 
bat  with  the  whole  firm. 

The  Yicb-Chancellor  : 
In  the  month  of  June,  1816,  the  plaintiffs  and  defendants,  upon 

m2 
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Russell  the  retirement  of  a  Mr.  Bassell  from  business,  became  partners 
AusTwicK.  in  the  working  of  a  common  stage-waggon  brom  London  to 
Falmouth,,  and  from  Falmouth  to  London  ;  each  of  the  partners 
being  to  work  the  waggon  for  a  certain  stipulated  distance  and 
to  be  paid  a  proportion  of  profits  accordingly.  On  the  11th  of 
January,  1817,  the  defendant  Austwick,  on  behalf  of  himself  and 
his  said  co-partners,  by  a  letter  of  that  date,  made  a  proposal,  to 
the  Deputy  Master  of  the  Mint,  to  convey  new  silver  coin  from 
London  to  the  several  towns  upon  the  line  of  road  between 
London  and  Falmouth,  at  certain  rates  of  carriage  which  were 
[  *6i  ]  specified  "^in  the  letter,  and  for  an  additional  payment  of  five 
shillings  per  cent,  on  the  value  of  the  packages,  by  way  of 
insurance  for  safe  conveyance  ;  and,  in  order  to  satisfy  the  public 
officer,  of  the  responsibility  of  the  partnership  to  enter  into  such 
engagement,  the  letter  referred  him  for  satisfaction  in  that 
respect  to  the  gentlemen  of  the  Bullion  Office  at  the  Bank  of 
England.  This  proposal  being  accepted,  an  agreement  was  made 
to  that  effect,  between  the  Master  of  the  Mint  and  the  defendant, 
on  behalf  of  himself  and  his  co-partners,  some  short  time  after- 
wards, but  when,  in  particular,  does  not  distinctly  appear.  The 
defendant  Austwick  entered  into  a  further  agreement  with  the 
Master  of  the  Mint,  to  cause  silver  coin  to  be  conveyed  from 
London  to  towns  not  in  the  line  of  the  road  from  London  to 
Falmouth,  nor  specified  in  the  defendant's  letter  of  the  11th  of 
January,  1817.  The  road  to  some  of  these  towns  was  partly  on 
the  line  of  road  from  London  to  Falmouth,  and  then  branched 
off ;  and  the  road  to  others  of  these  towns  was,  in  no  part,  on 
the  line  of  road  from  London  to  Falmouth.  The  new  agreement 
was  for  the  purpose  of  guaranteeing  the  Mint  against  any  loss 
which  might  happen  in  respect  of  the  silver  coin,  when  it  was 
not  passing  on  the  line  of  road  from  London  to  Falmouth,  but 
on  provincial  or  cross-roads.  By  this  new  agreement  the  Mint, 
in  consideration  of  this  guarantee  from  loss  on  the  provincial 
roads,  were  to  pay  not  Ss.  per  cent,  for  insurance,  according  to 
the  first  agreement,  but  Is.  Gd.  per  cent,  for  all  silver  coin  sent 
from  the  Mint,  without  any  distinction  whether  it  was  delivered 
at  the  several  towns  specified  in  the  first  agreement,  or  whether 
it  was  sent,  partially,  or  wholly,  by  provincial  or  cross-roads.  In 
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setilmg  with  the  plaintifis  in  respect  of  this  transaction  with  the  Russell 
•Mint,  he  has  accounted  with  them  only  for  their  shares  of  the  austwick 
profits  made  according  to  the  first  agreement,  alleging  that  [  *62  ] 
the  second  agreement  was  entered  into  by  him  on  the  account  of 
himself  and  his  London  partner,  the  defendant  Maddeford  alone ; 
and  that,  having  reference  only  to  a  guarantee  on  the  provincial 
roads  which  were  not  on  the  line  of  the  common  concern,  that 
die  plaintiffs  had  no  interest  in  the  profits  made  by  it.  It  is  true 
that  the  common  concern  had  no  connection  with  the  provincial 
roads,  which  were  the  occasion  of  the  second  agreement :  and  it 
is  not  npon  that  ground  that  they  claim  to  participate  in  its 
profits.  But  they  insist  that  the  second  agreement  was  entered 
into  by  the  officers  of  the  Mint  as  connected  with,  and  a  continu- 
ation of,  the  first  agreement,  and  in  confidence  of  the  responsi- 
bility of  the  parties  to  the  first  agreement :  and  the  circumstance 
that,  by  the  second  agreement,  Is.  6d.  per  cent,  is  to  be  paid  for 
the  same  coin  in  respect  of  which  58.  per  cent,  only  was  to  be 
paid  by  the  first  agreement,  although  it  be  true  that  the  addition 
is  made  in  respect  of  a  new  risk,  manifests  the  opinion  of  the 
officers  of  the  Mint  of  the  connection  between  the  two  agreements. 
The  testimony  of  the  officers  of  the  Mint  upon  this  subject,  is 
not  so  pointed  as  it  might  have  been,  if  they  had  been  interro- 
gated as  to  what  passed  with  the  defendant  upon  the  second 
treaty ;  but  it  is  sufficiently  plain  that  the  defendant  Austwick 
did  not  apprize  them  that  he  was  treating  for  himself  and 
Maddeford,  in  exclusion  of  the  plaintiffs,  and  he  does  not  even 
assert  this  in  his  answer:  and,  upon  the  settled  principles 
of  equity,  therefore,  he  could  not  exclude  them  from  the  same 
proportion  of  profits  as  they  were  entitled  to  under  the  first 
agreement. 

Declare,  therefore,  that  the  second  agreement,  in  the  answer  r  ^^  ] 
of  the  defendant  Austwick  mentioned,  is  to  be  considered  as  made 
on  account  of  the  several  parties  interested  in  the  first  agreement, 
in  the  proportions  in  which  they  were  entitled  under  the  first 
agreement ;  and  let  the  accounts  be  taken  accordingly ;  and  let 
the  defendant  Austwick  pay  the  costs  of  the  suit  to  the  hearing. 
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1826.  FELLOWES  V.  LORD  GWYDYR. 

NotA^  n.  ^1  Simons,  63-66 ;  S.  0.  5  L.  J.  Ch.  43.) 

Lbach,  V.-C.  If  A.  in  contracting  with  B.  falsely  represents  himself  to  be  the  agent 

[  63  ]  of  0.,  and  thereby  obtains  better  terms,  the  Court  wiU,  notwithstanding, 

enforce  the  contract,  unless  A.  knew  that  such  would  be  the  effect 
of  the  misrepresentation. 

[This  case  will  be  reported  on  appeal  from  1  Russell  &  Mylne, 
88.] 


1826.  GRAVES  V.  DOLPHIN,  t 

-^'^^-  (1  Simons,  6ft— 67 ;  S.  C.  5  L.  J.  Ch.  45.) 

Leach,  V.-C.  An  annuity  given  to  A.  for  his  personal  support,  not  to  be  liable 

L  66  ]  to  his  debts,  and  to  be  paid  from  time  to  time  into  his  proper  hands 

and  not  to  any  other  person,  and  his  receipt  only  to  be  a  suffident 
discharge,  passes  on  A.'s  bankruptcy  to  his  assignees. 

Thb  testator,  Benjamin  Graves,  gave  his  real  and  personal 
estates  to  trustees  apon  trust  (amongst  other  things)  to  pay  an 
annuity  of  £500  to  his  son  John  Graves,  for  the  term  of  his 
natural  life,  and  then  proceeded  thus  : 

''  And  my  will  further  is,  and  I  do  direct  and  declare  that  the 
said  annuity,  or  yearly  sum  of  £500,  by  me  given  to  my  son 
John  Graves  for  his  life  as  aforesaid,  is  by  me  intended  for  his 
personal  maintenance  and  support  during  the  whole  term  of  his 
natural  life,  and  shall  not,  nor  shall  any  part  thereof,  on  any 
account  or  pretence  whatsoever,  be  subject  or  liable  to  the  debts, 
engagements,  charges  or  incumbrances  of  him,  my  said  son ;  but 
that  the  same  shall  be,  for  the  purpose  aforesaid,  from  time  to 
[  *67  ]  time,  as  and  when  the  same  shall  *from  time  to  time  become  due 
and  payable,  be  paid  over  into  the  proper  hands  of  him,  my  said 
son,  only,  and  not  to  any  other  person  or  persons  whomsoever ; 
and  I  do  further  direct  that  the  receipt  or  receipts  of  him  my 
said  son  only  for  such  annuity  shall  be  a  good  and  sufficient 
discharge,  and  several  good  and  sufficient  discharges  to  my 
said  trustees  for  the  same."    John  Graves  having  become  a 

t  In  re  JohtuUm  (1894)  3  Ch.  204,  63  L.  J.  Ch.  753. 
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bankmpl,  his  assignees  sold  the  annuity  to  the  defendant  Fresh-  Obaves 
field :  and  the  qaestion  in  the  cause  was  whether  the  annuity  dolphin. 
passed  to  the  assignees  by  the  assignment  of  the  Commissioners. 

Mr.  Hart  and  Mr.  Wakefield  for  John  Graves  contended  that 
the  annuity  had  not  passed  to  the  assignees.  They  relied  on  the 
direction  in  the  will  that  the  annuity  should  be  from  time  to  time 
paid  into  the  proper  hands  of  John  Graves,  and  that  his  receipts 
should  be  a  sufficient  discharge  for  the  same. 

Thb  Ticb-Chancellob  : 

The  testator  might,  if  he  had  thought  fit,  have  made  the 
annuity  determinable  by  the  bankruptcy  of  his  son :  but  the 
policy  of  the  law  does  not  permit  property  to  be  so  limited  that 
it  shall  continue  in  the  enjoyment  of  the  bankrupt,  notwithstand- 
ing his  bankruptcy.  Declare  that  the  defendant  Freshfield  is 
\rell  entitled  to  the  annuity  in  question.! 


MADDEFORD  v.   ATJSTWICK.J  ^26. 

2^ov.  19,  20. 

ATJSTWICK  V.  MADDEFOED. 


Leach,  V.-C. 
On  Appeal, 


(1  Simons,  89—93;  on  appeal,  2  M.  &  K.  279.) 

A  partner,  who  superintended,  exclusively,  the  accounts  of  the  concern,  1833. 

agreed  to  purchase  his  oo-partner's  share  of  the  business,  for  a  sum  which  3^<7r.  22, 

he  knew,  from  accounts  in  his  possession,  but  which  he  concealed  from  -^f^- 1^- 

his  oo-partner,  was  an  inadequate  consideration :  the  agreement  was  set  [  ^^  ] 
aside. 

The  original  bill  was  filed  to  set  aside  an  agreement  made 
by  the  plaintiff  with  the  defendant,  his  co-partner,  for  the  sale 
of  his  share  of  the  partnership  business.  The  cross  bill  sought 
to  enforce  the  agreement. 

The  pleadings  and  evidence  were  very  voluminous;  but  the 
sabstance  of  them  ia  so  fully  contained  in  the  judgment,  that 
no  other  statement  is  necessary. 

Mr.  Healdy  Mr.  Sugden,  and  Mr.  Cooper,  for  the  plaintiff 
in  the  original  bill. 

^  ^Brandcny.BobtMon,  II 'R.'R.  I  Cp.   Helmore  ▼.  Smith  (No.  1) 

226  (18  Yea.  429).  (1887)  35  Gh.  Div.  436. 
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Maddeforo  Mr,  Hartf  and  Mr,  Barber,  for  the  defendant. 

r. 

A  U  ST  WICK. 

The  Vice-Chancellor  : 

On  the  20th  of  Jane,  1816,  the  plamtiff  Maddeford  and  the 
defendant,  with  certain  other  persons,  entered  into  an  agreement 
with  Mr.  Bussell,  who  had,  for  some  years,  carried  on  the 
business  of  a  common  carrier  from  London  to  Falmonth  and 
from  Falmouth  to  London,  to  purchase  that  business  upon  certain 
terms,  the  particulars  of  which  are  not  material  to  the  present 
question. 

The  several  purchasers  agreed,  among  themselves,  to  divide 
the  road  from  London  to  Falmouth  between  them;  and  the 
[  ^90  ]  plaintiff  and  defendant,  as  partners,  ^engaged  to  work  the 
waggon  to  Worting,  and  from  Worting  to  London.  Each 
concern  was,  separately,  to  be  at  certain  expenses  upon  their 
own  line  of  road,  and  were  to  receive,  for  their  separate  profit, 
the  bookage,  cartage,  porterage,  and  other  matters  of  that 
nature.  Other  expenses  were  to  be  provided  for  out  of  the 
common  stock,  and  all  other  receipts  were  to  be  carried  into 
the  common  stock;  and  ultimately  divided  in  certain  agreed 
proportions,  the  whole  line  of  road  being  considered  as  divided 
into  281  parts,  and  the  plaintiff  and  defendant  being  to  receive 
58  of  those  parts. 

It  is  proved,  in  the  cause,  that  the  plaintiff  was  wholly 
employed  in  the  out-door  business  of  the  partnership  concern ; 
that  is,  in  buying  and  selling  horses,  and  in  the  purchase  of 
horse  provisions,  and  other  matters  of  that  nature;  and  that 
the  defendant  was  principally  employed  in  the  in-door  business, 
and,  especially,  in  keeping  the  accounts,  and  in  the  superinten- 
dence of  the  clerks  who  were  employed  for  that  purpose. 

The  partnership  proceeded,  without  any  settlement  of  accounts, 
until  the  month  of  April,  1817  ;  the  plaintiff,  from  time  to  time, 
drawing  out  monies  from  the  concern  for  his  private  and  separate 
use,  as  he  had  occasion  for  them ;  and  having,  up  to  that  time, 
drawn  out  sums  amounting,  altogether,  to  upwards  of  1,4002. 
In  that  month  of  April,  1817,  a  written  agreement  was  come 
to  between  the  plaintiff  and  defendant,  whereby  the  plaintiff 
agreed  to  accept  a  sum  of  1,0002.   in  addition  to  the  monies 
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whieb  he  had  drawn  out,  in  full  for  his  shares  of  the  profits  Maddefobi> 
of  the  partnership  concern  *up  to  the  end  of  the  year  1817 ;    austwiok. 
and  the  plaintiff  farther  agreed  to  accept  a  sum  of  900Z.  a  year,       [  *9i  ] 
for  his  future  share  of  the  profits  for  the  next  three  years. 

This  agreement  was  carried  into  effect;  and  the  plaintiff 
leceived  the  1,000Z.  as  an  immediate  payment,  and  afterwards 
duly  received  the  9002.  for  the  three  ensuing  years. 

At  the  end  of  the  three  years  a  further  agreement  was  come 
to  between  the  plaintiff  and  defendant,  whereby  the  plaintiff 
was  to  become  the  purchaser  of  the  partnership  concern,  upon 
the  terms  therein  stated,  and  possession  of  the  partnership 
property  was,  accordingly,  given  up  by  the  defendant  to  the 
plaintiff,  who  has  since  carried  on  the  business  on  his  own 
aeconnt.  But  no  deed  has  yet  been  executed,  to  give  effect 
to  this  latter  agreement.  A  deed  for  that  purpose  was  prepared ; 
but  the  plaintiff  having  expressed  his  dissatisfaction  at  the 
agreement  made  in  April,  1817,  and  having  insisted  that  he 
had  been  unfairly  dealt  with  in  that  agreement,  the  defendant 
refused  to  execute  the  deed  of  dissolution  of  the  partnership, 
and  assignment  of  the  partnership  business  to  the  plaintiff, 
unless  the  plaintiff  would,  at  the  same  time,  give  to  the  defendant 
a  general  release,  which  the  plaintiff  refused  to  do. 

The  original  bill  here  is  filed  by  the  plaintiff,  for  the  purpose 
of  avoiding  the  agreement  of  April,  1817,  and  for  an  account 
of  the  actual  profits  made  in  the  concern,  from  the  commence- 
ment until  its  dissolution  in  1821,  and  for  payment  to  the 
plaintiff  of  a  moiety  of  those  profits,  after  allowing  credit  for 
the  monies  *already  received  by  him,  and  also  for  the  execution  [  •92  3 
of  a  deed  to  give  effect  to  the  agreement  of  1821. 

The  cross  bill  is  filed,  by  the  defendant  in  the  original  suit, 
for  the  purpose  of  having  the  original  agreement  of  April,  1817, 
confirmed ;  and  for  the  execution  of  the  deed  of  dissolution  and 
assignment  of  the  partnership  property  to  the  plaintiff,  about 
which  there  is  no  dispute  between  the  parties. 

The  plaintiff  Maddeford  seeks  to  avoid  the  agreement  of  1817, 
upon  the  ground  of  fraudulent  misrepresentation  by  the  defendant 
Austwick ;  but  there  is  no  direct  proof  of  any  misrepresentation. 
It  is,  however,  to  be  inferred,  that  the  defendant  Austwick  must 
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Maddkford  have  stated  to  the  plaintiff,  that  the  terms  proposed  by  him 
AuBTwicK.  ^61*6  &  i^^  consideration.  That  the  proposal  for  such  an 
agreement  originated  with  the  defendant  Austwick,  is  proved 
by  his  letter  of  the  11th  February,  1817.  That  the  public 
books  of  account  belonging  to  the  concern,  to  which  all  parties 
had  access,  were  of  an  intricate  nature,  and  required  considerable 
experience  and  attention  to  understand  and  make  them  out, 
is  proved  by  the  book-keeper.  Chase.  That  the  plaintiff  is  not 
conversant  with  accounts,  is  proved  by  the  same  Mr.  Chase, 
and  also  by  Mr.  Wright.  The  particular  nature  of  all  these 
public  books  has  not  been  explained  to  the  Court;  but  it  is 
clear  they  did  not  contain  any  statement  of  an  account  between 
the  plaintiff  and  defendant. 

At  the  time  the  agreement  was  entered  into  between  the 
plaintiff  and  the  defendant,  the  defendant  had  in  his  possession 
a  private  book,  which  did  contain  a  statement  of  the  accounts 
between  the  plaintiff  and  the  defendant,  made  out  by  the 
defendant,  whereby  it  appeared  that  the  1,0002.,  which  the 
r  '93  ]  defendant  agreed  *to  pay  to  the  plaintiff  in  addition  to  the 
monies  which  he  had  drawn  from  the  concern,  would  have  been 
nearly  but  not  quite,  a  fair  consideration,  if  no  profits  had  been 
made  from  the  concern  of  the  Mint ;  but  that,  taking  the  Mint 
profits  into  the  account,  which  the  defendant  was  unquestionably 
bound  to  divide  with  the  plaintiff,  it  would  be  many  hundred 
pounds  less  than  the  plaintiff  would  be  entitled  to  receive. 

The  defendant,  being  the  partner  whose  business  it  was  to 
keep  the  accounts  of  the  concern,  could  not,  in  fairness,  deal 
with  the  plaintiff  for  his  share  of  the  profits  of  the  concern, 
without  putting  him  into  possession  of  all  the  information  which 
he  himself  had  with  respect  to  the  state  of  the  accounts  between 
them.  The  defendant  knew,  from  the  account  in  his  possession, 
that  the  1,0002.  was  not  an  adequate  consideration  for  the 
plaintiff's  share  of  profits ;  and  he  cannot  be  permitted,  in 
a  court  of  equity,  to  maintain  advantage  which  he  has  gained 
over  the  plaintiff's  ignorance ;  and  the  plaintiff,  for  that  reason, 
appears  to  me  to  be  entitled  to  avoid  the  agreement  of  1817. 
The  supposed  account  of  the  profits  of  the  concern,  up  to  the 
end  of  1817,  necessarily  formed  the  basis  of  the  plaintiffs 


TOL.xxvn.]  1826.    CH.    1  SIM.  98.  171 

^Icalation  of  profits  for  the  ensuing  three  years ;    and,  being   Maddefobd 
mi^ed  in  that  respect,  he  is  entitled  to  avoid  the  whole  agree-     austwick. 
ment,  and  to  have  an  account  of  the  profits  of  the  concern 
up  to  the  dissolution  in  1821. 

The  defendant's  argument  of  confirmation  of  the  agreement 
bj  the  subsequent  conduct  of  the  plaintiff,  fails  altogether; 
it  not  being  pretended  that,  at  the  time  of  such  acts  on  the 
part  of  the  plaintiff,  he  was  aware  of  the  advantage  which  the 
defendant  had  gained  over  him. 

This  decision  was  affirmed  on  appeal :  2  M.  &  E.  279.] 


THE  COLOMBIAN  GOVERNMENT  f  v.  i^^e. 

Not,  22. 

EOTHSCHILD.  — 


(1  Simons,  94—104 ;  S.  0.  5  L.  J.  Ch.  43.) 

A  foreign  State  may  sue  in  this  Court ;  but  where  a  bill  was  filed  by 
*'The  Goyemmeut  of  the  State  of  Colombia  and  Don  M.  J.  Hurtado, 
a  citizen  of  that  State,  and  Minister  Plenipotentiary  from  the  same 
to  the  Court  of  His  Britannic  Majesty,  and  now  residing  at  33,  Baker- 
street,  Portman-square,  in  the  county  of  Middlesex,"  a  general 
demurrer  was  allowed  to  the  bUl,  because  the  description  of  the 
plaintiffs  did  not  enable  the  defendants  to  know  upon  whom  process 
was  to  be  served,  in  case  a  cross  bill  were  filed. 

The  bill  commenced  as  follows :  "  Complaining,  show  unto 
joor  Lordship,  the  Government  of  the  State  of  Colombia,  and 
his  Excellency  Don  Manuel  Jose  Hurtado,  a  citizen  of  the  said 
State,  and  Minister  Plenipotentiary  from  the  same  to  the  Court 
of  his  Britannic  Majesty,  now  residing  at  No.  88,  Baker-street, 
Portman-square,  in  the  parish  of  Mary-le-bone,  in  the  county 
of  Middlesex."  It  stated  that  the  Senate  and  House  of  Bepre- 
dentatives  of  the  State  of  Colombia  having,  on  the  SOth  of 
Jane,  1828,  decreed  that  a  loan  to  the  extent  of  thirty  millions 
of  hard  dollars,  being  about  7,500,0002.  sterling,  should  be 
raised  upon  the  credit,  and  for  the  service  of  that  State,  Manuel 
Antonio  Arrubla  and  Francisco  Montoya,  citizens  of  that  State, 
were,  under  the  decree,  appointed  Commissioners  of  the  State 

t  Distinguished,  United  SteOea  of  America  ▼.  Wagner  (1867)  L.  B.  2  Gh. 
^36L.  J.  Ch.  624. 


Leach,  V.-O. 
[94] 


172 


1826.    CH.     1  SIM.  94—96. 


IB.R. 


The        for  raising  the  loan,  with  the  most  ample  powers  and  authorities 
GovEBK-     to  negociate  and  contract  for  it  on  such  terms  as  might  seem 

^^^"^        to  them  most  advantageous  to  the  State,  and  to  pledge,  for  the 

Rothschild,  redemption  of  the  principal  and  payment  of  the  interest,  the 

branches  of  the  revenue  of  that  State,  appropriated  for  that 

purpose  by  the  decree :   that  the  Commissioners,  in  pursuance 

of  the  powers  and  authorities  so  given  to  them,  in  April,  1824, 

[  ^95  ]  entered  into  *a  negociation  with  Lyon  Abraham  Goldschmidt, 
since  deceased,  and  Maurice  Jacob  Hertz,  then  carrying  on 
business  under  the  firm  of  B.  A.  Goldschmidt  &  Go.  for  raising 
a  loan  of  4,750,000Z.  sterling,  on  the  credit  and  for  the  service 
of  the  State  of  Colombia;  and  that  Messrs.  Lyon  Abraham 
Goldschmidt  and  Maurice  Jacob  Herts,  having  agreed  to  be 
employed  in  raising  it,  a  memorandum  of  agreement,  dated 
the  14th  of  April,  1824,  was  executed,  by  or  on  behalf  of  Arrubla 
and  Montoya,  of  the  one  part,  and  Messrs.  Goldschmidt  &  Co. 
of  the  other  part;  and  that  in  pursuance  of  a  stipulation 
contained  in  that  memorandum,  a  complete  agreement,  in 
writing,  dated  the  15th  of  May,  1824,  and  made  between  Arrubla 
and  Montoya,  on  behalf  of  the  Government  of  Colombia,  of  the 
one  part,  and  Messrs.  B.  A.  Goldschmidt  &  Co.  of  the  other 
part,  was  prepared  and  executed,  and  thereby  Arrubla  and 
Montoya  engaged,  on  the  part  of  the  Government  of  Colombia, 
to  grant  a  general  mortgage-bond  for  4,750,0002.  sterling,  and 
to  deliver  to  Goldschmidt  &  Co.  in  a  proper  state  for  circulation, 
28,150  certificates,  which  were  to  be  signed  by  the  plaintif 
Hurtado :  that  the  mortgage-bond  should  be  considered  as  an 
absolute,  inviolable  and  indestructible  pledge,  mortgage  and 
security  on  all  the  revenues  of  the  state  of  Colombia,  present 
and  future:  that  all  monies,  the  proceeds  of  the  loan,  should 
be  placed  at  the  disposal  of  Hurtado,  and  that  his  receipts 
should  be  a  full  discharge  to  Goldschmidt  &  Co. ;  and  all 
arrangements  which  Goldschmidt  &  Co.  might  make  with  him 
respecting  the  execution  of  the  agreement,  or  any  other  matters 
or  things  proceeding  from  or  connected  with  the  loan,  were 
thereby  approved  of,  by  Arrubla  and  Montoya,  in  the  name 
and  on  the  behalf  of  the  State ;  and  Arrubla  and  Montoya  did 

f  •oe  ]       thereby,  as  agents  *of  the  State,  and  by  virtue  of  the  decree 
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and  of  the  powers  and  authorities  vested  in  them,  bind   the      .  The 
State  of  Colombia,  and  all  the  public  authorities  thereof,  which      govebn- 
did  then  or  might  thereafter  exist,  to  perform  faithfully  and        **^^'"' 
truly  all  the  therein  foregoing  engagements  and  conditions.        Rothschild. 

The  bill  then  stated  that  the  Senate  and  House  of  Eepre- 

saitatives  of  Colombia,  by  a  decree  dated  the  1st  of  May,  1825, 

ratified  this  agreement,  and  that  it  was  immediately  after  its 

execution  carried  into  effect ;  that  Hurtado  advanced  and  paid 

to  Goldschmidt  &  Co.  on  the  account  and  to  the  credit  of  the 

Govenunent  of  Colombia,  57,000Z.  sterling  on  the  1st  of  May, 

1824,  41,000Z.  sterling  in  June,  1824,  and  20,927Z.  2«.  5d.  on 

the  29th  of  July,  1825 ;   and  that  Goldschmidt  &  Co.  did,  at 

divers  times  during  the  years  1824  and  1825,  on  the  appUcation 

and  under  the  sanction  of  Hurtado,  as  the  representative  of  the 

State  of  Colombia,  purchase  and  ship,  for  the  use,  and  on  the 

aca)unt  and  at  the  risk  of  the  Government  of  that    State, 

considerable  quantities  of  shot,  muskets,  gunpowder  and  other 

military  stores,  and  also  of  doubloons,  dollars,  gold  bulUon, 

gilver  bullion  and  other  treasure,  all  which  stores  and  treasure 

were  consigned  to  the  agent  for  the  time  being  of  that  State 

at  Carthagena,  or  elsewhere  in  South  America ;  and,  on  occasion 

of  such  shipments  being  made,  the  bills  of  lading  and  invoices 

of  the    articles    so    shipped,    were    handed    to    Hurtado,    by 

Goldschmidt  &  Co.  who  placed  the  costs  of  these  articles,  and 

the  amount  of  the  charges  of  purchasing  and  shipping  the 

same,  to  the  debit  of  the  Government  of  Colombia,  against  the 

proceeds  of  the  loan;   and  that  Goldschmidt  &  Co.  did  also, 

on  the  credit  of  the  coming  proceeds  *of  the  loan,  from  time       [  *97  ] 

to  tune  pay  drafts  or  bills  of  exchange  drawn,  by  the  Minister 

of  Finance  of  the  State  of  Colombia,  on  Hurtado,  and  which 

were  by  him  made  payable  at  the  house  of  Goldschmidt  &  Co. 

and  debited  the  Government  of  Colombia  with  the  amount 

of  the  payments;    and  that  they  also,  during  and  since  the 

year  1825,  from  time  to  time,  in  compliance  with  the  stipulations 

in  the  agreement  of  the  15th  of  May,  1824,  and  by  the  directions 

of  Hurtado,    purchased    up    a    considerable    number    of   the 

certificates  issued  in  respect  of  the  loan,  for  the  sinking  fund 

of  the  loan,  and,  with  the  amount  of  the  purchase-money  paid 
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Thb         by  them  for  these  certificates,  and  of  the  costs  of  brokerage 

GovBRK-      for   the   purchase  thereof,  they  debited   the    Government    of 

^^f ^        Colombia  against  the  proceeds  of  the  loan ;   and  that,  by  these 

Rothschild,  dealings  and  transactions  between  B.  A.  Goldschmidt  &   Co» 

and  the  Government  of  Colombia,  there  subsisted  an  accoorit 

between  them  which  had  never  been  settled. 

The  bill  prayed  that  an  account  might  be  taken  of  all  sums 
received  by  Goldschmidt  &  Co.  for  or  on  account  of  the 
Government  of  Colombia,  and  of  all  sums  paid  and  expended 
by  them  unto  or  for  the  use  of  the  Government;  and  that  what, 
on  the  balance  of  such  accounts,  should  appear  to  be  due  and 
owing  from  the  firm  might  be  paid  to  Hurtado,  as  the  repre- 
sentative of  the  Colombian  Government. 
To  this  bill  the  defendants  demurred  for  want  of  equity. 

The  Attorney-General,  and  Mr.  Peniberton,  for  the  demurrer : 

[  98  ]  No  persons  appear  before  the  Court  in  a  character  which 

enables  them  to  sustain  this  bill.  The  plaintiffs  are  described 
as  the  Government  of  the  State  of  Columbia,  and  Don  Manuel 
Jose  Hurtado  joins  as  a  citizen  of  that  State. 

There  is  no  mutuality  in  this  case.  For  suppose  it  were 
necessary  for  the  defendants  to  file  a  cross  bill,  how  are  the 
plaintiffs  in  this  bill  to  be  described  when  made  defendants? 
How  is  a  subpoena  to  issue  against  them?  Would  it  be  sufficient 
to  have  a  subpoena  against  Don  Jose  Hurtado  ?  Certainly  not ; 
for  it  has  been  decided  that  an  Ambassador  does  not  represent 
his  Government  in  a  court  of  justice.  So  far,  therefore,  as 
relates  to  what  is  called  the  State  of  Colombia,  Hurtado  has 
no  right  to  sue,  nor  can  he  be  sued.  Even  if  it  were  admitted 
that  a  foreign  State  can  sue  in  equity,  surely  there  must  be 
some  mode  of  enforcing  a  cross  equity  against  it.     *    *    * 

[  101  ]  Mr.  Sugden,  Mr.  Pepys,  and  Mr.  R.  Granty  for  the  bill : 

1.  Assuming  that  the  State  of  Colombia  was  not  recognized 
by  the  Government  of  this  country  at  the  time  when  the 
agreement  was  made,  it  cannot  be  disputed  that,  soon  afterwards, 
and  before  the  bill  was  filed,  it  was  solemnly  recognized  by 
the  British  Government.     On  the  18th  of  April,   1825,  that 
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recognition  took  place,  and,  from  that  time  forward,  the  State        The 
of  Colombia  became   invested  with   all  the   rights   of   other      oovern- 
independent  States,  and,  as  such,  can  sue  and  be  sued  in  this        ^^^^ 
country.*  By  a  decree  of  the  State  of   Colombia,  made  after  Rothschild, 
the  recognition  by  this  country,  that  State  has  acceded  to  the 
agreement  which  is  the  subject  of  this  bill.     ♦     ♦     ♦ 

The  monies  in  question  never  found  their  way  directly  to  the  [  io3  ] 
State  of  Colombia,  but  to  Hurtado;  and,  on  the  faith  of  the 
agreement,  he  has  paid  large  simis  of  money  to  the  defendants. 
Therefore,  if  the  Court  should  be  of  opinion  that  the  Government 
of  Colombia,  as  a  Government,  cannot  sue  in  this  case,  still 
there  is  before  the  Court  a  plaintiff  entitled  to  sue  on  the  rights 
which  he  has  acquired  under  the  contract,    ♦     ♦    * 

Mr.   Hart,  Mr.  Home,   and  Mr,   Collinson,   appeared  for 
other  defendants,  but  were  not  called  upon  to  argue  the  case. 

The  Vicb-Chancbllor  : 

It  does  not  appear  to  me  to  be  necessary  to  notice  the  several 
objections  which  have  been  made  to  this  bill. 

A  foreign  State  is  as  well  entitled,  as  any  individual,  to  the  [  ^^^  j 
aid  of  this  Court  in  the  assertion  of  its  rights :  but  it  must  sue 
in  a  form  which  makes  it  possible  for  this  Court  to  do  justice 
to  the  defendants.  It  must  sue  in  the  names  of  some  public 
officers  who  are  entitled  to  represent  the  interests  of  the  State, 
and  upon  whom  process  can  be  served  on  the  part  of  the 
defendants ;  and  who  can  be  called  upon  to  answer  the  cross  bill 
of  the  defendants.  This  general  description  of  ''The  Colombian 
GoTemment,"  precludes  the  defendants  from  these  just  rights ; 
and  no  instance  can  be  stated  in  which  this  Court  has  enter- 
tained the  suit  of  a  foreign  State  by  such  a  description. 

Demurrer  allowed. 
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1827.  THE    ATTORNEY-GENEKAL   v.   THE    EARL 

'^—^'  OF   LONSDALE. 

Leach,  V.-C.  .j  Simons.  105—111 ;  S.  C.  5  L.  J.  Ch.  99.) 

[  105  ]  V  »  »  / 

Where  the  trusts  of  a  deed  and  will  were  to  found  a  school  for  the 
education  of  gentlemen's  sons,  in  a  particular  house  built  by  the 
founder;  and  it  was  provided  that,  if  the  school  was  not  established, 
the  funds  should  be  applied,  at  the  discretion  of  the  trustees,  to  some 
other  purpose  conducing  to  the  good  of  the  county  of  Westmoreland 
and  the  parish  of  Lowther  especially;  the  charity  having  altogether 
failed  as  to  the  school  by  the  school-house  having  been  built  on 
a  part  of  the  founder's  family  estate  of  which  he  was  tenant  for  life 
only,  the  Court  referred  it  to  the  master  to  settle  a  scheme  for  the 
benefit  of  the  county  of  W.  and  the  parish  of  L.  especially. 

To  raise  a  case  of  election  there  must  be  a  form  of  a  gift  as  to  the 
property  which  the  donor  had  no  power  to  dispose  of. 

The  information  prayed  that  a  school  might  be  endowed  and 
established  pursuant  to  the  trusts  declared  by  John  Lord 
Viscount  Lonsdale,  by  certain  indentures  dated  the  4th  and 
6th  of  May,  1697,  and  by  his  will.  The  defendants  were  the 
present  Earl  of  Lonsdale,  and  several  members  of  his  family, 
who  claimed  to  be  entitled,  in  remainder,  under  the  family 
settlements,  to  the  estates  in  question. 

By  the  indentures  of  May,  1697,  after  reciting  that  John  Lord 
Viscount  Lonsdale  designed  to  found  and  settle,  at  Lowther  in 
the  county  of  Westmorland,  a  school  of  learning,  for  the 
education  of  gentlemen's  sons  there ;  and,  to  that  purpose,  in  the 
town  of  Lowther  had  erected  and  built  from  the  ground  a  large 
and  fair  house,  wherein  the  said  school  should  be  kept,  and  they 
taught  and  educated  accordingly;  and,  for  continuance  and 
support  thereof,  had  resolved  to  settle  a  competent  revenue, 
whereby  and  out  of  which,  such  masters,  and  other  persons 
there  to  be  placed,  or  employed  to  keep,  teach,  and  manage  the 
school,  might  have  proper  salaries  for  their  labour  and  main- 
tenance, and  that  the  school  might  be  continued  and  kept,  and 
gentlemen's  sons  therein  educated  and  taught,  from  thenceforth 
[  'loe  ]  for  ever  thereafter,  John  Viscount  Lonsdale  ^conveyed  to 
thirteen  trustees,  the  manor  of  Dambrooke  in  the  county  of 
York,  and  all  his  lands  and  hereditaments  in  Dambrooke,  and 
the  impropriate  rectory  of  Hale,  in  Cumberland,  and  a  farm 
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called  Armstrong's  Tenement,  in  the  parish  of  Eirklevington,  in 
Cumberland,  and  all  that  the  school-house  lately  erected  by  him 
at  or  in  the  town  of  Lowther,  with  the  soil  and  ground  whereon 
the  same  stood,  to  hold  the  same  onto  the  trustees,  their  heirs 
and  assigns  for  ever,  upon  trust  to  permit  him  to  make  leases, 
for  twenty-one  years,  or  any  other  term,  of  the  manor  and 
premises,  and  to  receive  the  rents  and  profits  thereof  for  the  good 
of  the  school,  for  his  natural  life,  and,  after  his  decease,  out  of 
the  rents  and  profits  to  pay,  yearly,  for  ever,  such  salaries  or 
sams  of  money,  to  such  masters,  and  other  persons  there  to  be 
placed,  or  employed  to  keep,  teach,  and  manage  the  school,  in 
sach  proportions,  at  such  times,  in  such  manner,  and  under  such 
conditions  and  terms  as  he  should  at  any  time  thereafter,  by  any 
writing  under  his  hand  and  seal,. to  be  attested  by  three  or  more 
credible  witnesses,  appoint  or  declare,  and  to  employ  and  bestow 
the  residue  of  the  rents  and  profits  from  time  to  time  in  and 
about  the  necessary  repairs  of  the  school-house,  and  other 
incidental  charges. 

John  Viscount  Lonsdale  afterwards  made  his  will,  dated  the 
16th  of  September,  1698,  and  thereby  gave  to  his  executors, 
their  heirs  or  assigns,  the  manor  of  Dambrooke,  and  all  his 
messuages,  lands,  tenements,  and  hereditaments  in  Dambrooke 
(excepting  the  mines  of  lead,  coal,  and  all  other  minerals, 
royaltiee,  and  franchises  within  the  manor,)  and  also  his  rectory 
and  parsonage  of  the  parish  of  Hale  in  Cumberland,  and  his 
proportional  part  or  share  of  the  tithes  of  the  territories,  village, 
or  hamlet  of  Brisco,  in  the  parish  of  *Saint  John  in  Cumberland, 
theretofore  had  and  enjoyed,  together  with  the  rectory  of  Hale, 
in  trust  to  be  a  fund,  or  to  employ  and  dispose  of  the  rents  and 
profits  thereof  for  the  maintenance  and  salary  of  the  school"- 
masters  of  the  free-school  for  which  he  had  erected  a  house  in 
Lowther,  and  for  the  management  of  the  same,  and  upon  such 
trost  and  for  such  purpose  to  settle  the  manor  and  premises 
upon  trustees,  in  such  manner,  and  under  such  laws,  statutes 
and  constitutions,  as  to  his  executors  should  seem  meet  and 
expedient ;  or  otherwise  upon  such  trusts,  and  for  such  other 
purposes  as  his  executors  should  think  most  conducing  to  the 
good  of  the  county  of  Westmoreland,  and,  especially  of  the 
R.B. — ^voL.  xxvn.  N 
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parish  of  Lowther :  and  he  devised  divers  manors  and  estates  to 
such  persons  of  his  name  and  blood  as  would  become  entitled, 
nnder  the  settlement,  to  the  estates  therein  mentioned :  and  he 
appointed  three  of  the  thirteen  trustees  and  two  other  persons 
his  executors. 

Although  John  Viscount  Lonsdale  had  power  to  dispose  of  the 
manor  and  other  premises  with  which  the  school  was  meant  to 
be  endowed,  the  school-house  was  built  on  part  of  the  family 
estate,  of  which  he  was  tenant  for  life  only.  The  school  was, 
nevertheless,  established  therein  in  his  life-time,  and  was  con- 
tinued for  about  forty  years,  when  the  first  tenant  in  tail  under 
the  family  settlement  coming  into  possession  of  the  estate, 
suffered  a  recovery,  and  thereupon,  discontinued  the  school,  and 
it  has  ever  since  ceased,  and  the  rents  and  profits  of  the  premises 
with  which  it  was  intended  to  be  endowed,  have  been  enjoyed  by 
the  Lowther  family,  and,  when  the  information  was  filed,  were 
received  by  the  defendant,  the  Earl  of  Lonsdale. 


[  108  ]  Mr.  Attomey-Qeneral  and  Mr.  Pemberton  for  the  informa- 

tion, insisted  that  the  trusts  of  the  deed  of  May,  1697,  ought 
to  be  established;  or  if  they  had  failed  because  John  Lord 
Viscount  Lonsdale  had  no  power  to  dispose  of  the  school-house, 
then  that  the  trusts  of  the  will  ought  to  be  carried  into  execution : 
that,  as  the  will  gave  large  benefits  to  the  defendants  who  now 
claimed  the  school-house  under  the  family  settlement,  they  were 
bound,  on  the  principle  of  election,  either  to  renounce  those 
benefits,  or  to  confirm  the  intention  of  John  Viscount  Lonsdale 
as  to  the  school-house:  that  there  was,  at  any  rate,  a  clear, 
general  devise  for  charitable  purposes ;  as  schools  of  learning 
were  expressly  mentioned  in  the  statute  of  charitable  uses. 


Mr.  Hart,  Mr.  SlmdweU  and  Mr.  Wray,  for  the  defendants : 

It  is  clear  that  the  trusts  of  the  deed  of  1697  cannot  be 
established ;  1st,  because  the  school,  being  for  the  education  of 
gentlemen's  sons,  is  not  a  charity :  2ndly,  because  the  purpose 
was  to  found  the  particular  school  in  the  parish  of  Lowther ; 
and,  as  that  cannot  be  carried  into  effect,  because  John  Viscoont 
Lonsdale  had  no  power  to  dispose  of  the  school-house,  the  gift 
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mast  wholly  fail.  The  charity  intended  by  the  will  must  also 
fail,  for  the  same  reasons.  Those  who  claim  under  the  family 
settlement,  are  not  bound,  by  way  of  election,  to  devote  the 
sehool-hoose  according  to  the  intention  of  John  Viscount 
Lonsdale;  because  there  is  not,  in  the  will,  any  gift  of  the 
sehool-hoose  to  the  trustees  of  the  school.  The  words  of  gift 
for  general  charitable  purposes,  are  too  vague  to  have  effect  as 
a  good  devise  for  a  charity.  But,  even  if  it  were  not  so,  effect 
could  not  be  given  to  them  on  this  information,  *which  does  not 
extend  to  establish  the  trusts  of  the  will.  This  is  one  of  those 
eases  in  which,  on  the  principles  stated  by  Lord  Hardwicke,  in 
Bor  V.  JSorf  the  doctrine  of  election  does  not  at  all  apply. 

The  Yice-Chancbllor  : 

The  institution  of  a  school  for  the  sons  of  gentlemen,  is  not, 
in  popular  language,  a  charity ;  I  but,  in  the  view  of  the  statute  of 
Elizabeth,  all  schools  for  learning  are  so  to  be  considered ;  and 
on  that  ground  no  objection  can  be  made  to  the  trusts  of  the 
deed  of  1697. 

Bat  the  purpose  of  that  deed  being  to  found  the  school  in  the 
particular  school-house  in  the  parish  of  Lowther,  which  cannot 
be  effected  because  John  Viscount  Lonsdale  had  no  power  to 
dispose  of  that  school-house,  it  appears  to  me  that  the  trusts 
of  that  deed  must  altogether  fail. 

I  think  the  trusts  of  the  will  as  to  that  school  must  fail  for 
the  same  reason ;  there  being  no  gift  of  the  school-house  to  the 
trnstces  of  the  charity,  so  as  to  bind  those  who  claim  under  the 
family  settlement,  by  way  of  election. 

It  may  be  collected,  from  the  will,  that  he  had  an  intention  to 
give  the  school-house  to  the  trustees  of  the  charity.  But  there 
is  no  authority  for  stating  that  a  party  is  put  to  his  election, 
nnder  a  will,  unless,  in  the  will,  there  be  the  form  of  a  gift  as 
to  the  property  which  is  to  pass  by  election. 

The  will,  after  directing  the  rents  and  profits  of  the  manor, 
lands  and  rectory  in  question  to  be  applied,  for  the  purposes  of 
the  school,  as  to  his  executors  shall  seem  meet  and  expedient, 

t  3  Br.  P.  C.  178.  Commrs.  of  Income  Tax  v.   Pem»d^ 

:  See    per    Lord    Bbamwell   in      '91,  A.  C.  at  p.  567. 
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adds  the  words  following :  *'  or  otherwise  upon  such  other  trusts 
or  for  such  other  purposes  as  my  said  executors  shall  think  most 
conducing  to  the  good  of  the  county  of  Westmorland,  and 
especially  of  the  parish  of  Lowther ; "  this  amounts  to  a  clear 
direction  that,  if,  for  any  reason,  the  testator's  intention  as  to 
the  school  should  fail,  the  manor,  lands  and  rectory  intended 
for  the  endowment  of  the  school,  should  be  applied  to  other 
charitable  purposes:  and  the  Court  is  bound  to  carry  this 
intention  into  effect. 


1827. 
AprU  12. 

Lbach,  y..c. 


HAKRIS  V.  KEMBLE. 

(1  Simons,  111—130;  S.  C.  5  L.  J.  Gh.  131.) 
[This  case  was  reversed  on  appeal  by  Lord  Lyndhubst,  C, 
whose  decision  was  afterwards  affirmed  by  the  House  of  Lords 
in  1831,  as  reported  in  5  Bligh  N.  S.  780,  2  Dow.  &  CI.  478,  where 
the  principal  passages  from  the  judgments  of  the  Vice-Chancellor 
and  the  Lord  Chancellor  are  given.  The  report  from  5  Bligh  N.  S. 
will  be  found  in  a  later  volume  of  the  Revised  Reports. — O.  A.  S.^ 


1826. 
Nov.  26. 

Leach,  V.-C. 


NEWDIGATE  v.  NEWDIGATE. 

(1  Simons,  131—133.) 
Timber.— Equitable  Waste. 

[See  the  report  of  this  case  on  appeal  to  the  House  of  Lords, 
in  2  CI.  &  Fin.  601.1 
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LEEDS  V.  CHEETHAM.t  1827. 

Feb.  22,  27. 
(1  Simons,  146—161 ;  S.  C.  6  L.  J.  Ch.  105.)  . 

A  tenant  has  no  eqnity  to  compel  his  landlord  to  expend  money  ■^*'^^''»  ^•"^' 
reoeiTed  from  an  insnranoe  office,  on  the  demised  premises  being  burnt        ^        -I 
down,  in  rebuilding  the  premises,  or  to  restrain  the  landlord  from  suing 
for  the  rent  until  the  preimses  aip  rebiiilt.  • 

By  indenture,  dated  the  25th  of  March,  1820,  the  defendant 
demised  to  the  plaintiff  a  eotton  factory,  together  mth  the  steam 
boiler,  steam  engine,  steam  pipes  and  gearing  theremito 
belonging,  for  twenty-one  years,  at  the  yearly  rent  of  108Z.  8«.  6d. : 
the  plaintiff  covenanted  to  pay  the  rent  during  the  term,  and  to 
repair  and  keep  repaired  the  inside  of  the  cotton  factory,  and 
the  out-buildings  and  offices  thereto  belonging,  together  with  all 
fixtures,  buildings,  improvements  and  additions  then  or  at  any 
time  during  the  continuance  of  the  term  erected  or  to  be  erected 
npoD  the  premises,  and  also  the  steam  boiler,  steam  engine, 
steam  pipes  and  gearing,  and  all  the  apparatus  thereto  belonging, 
80  long  as  the  same  would  last  or  could  be  rendered  workable 
by  repair.  But  when  the  same  or  any  part  thereof  were  quite 
worn  out  by  long  use,  and  were  no  longer  workable,  the  defendant 
was  to  replace  them  with  new  ones  at  his  own  expense,  during 
the  last  fourteen  years  of  the  term:  and  the  defendant 
covenanted  to  maintain  the  outside  brick-work,  plastering, 
slating,  tiling,  and  all  other  outer  parts  of  the  premises,  in  good, 
substantial  and  tenantable  repair,  and  at  his  expense  during 
the  last  fourteen  years  of  the  term  to  replace  or  cause  to  be 
replaced  the  steam  boiler,  steam  engine,  pipes  and  gearing,  and 
the  apparatus  thereunto  respectively  belonging,  with  good  and 
substantial  new  ones  of  the  same  size  and  description,  when  and 
as  they  should  respectively  become  incapable  of  further  use  by 
long  service,  and  could  be  no  longer  rendered  ^workable.  There  L  *147 1 
was  no  exception,  in  respect  of  accidents  by  fire,  either  in  the 
«)Yenant  for  payment  of  the  rent,  or  in  the  covenant  to  repair. 

t  But  it  would  appear  that  the  under    14   Geo.  UI.  c.   78,  s.   83. 

tenant  has  a  statutory  right  to  compel  See  Ex  parte  Oovely  (1865)  34  L.  J. 

the  lindloid  to  expend  the  insurance  Bank.  1.— 0.  A.  S. 
iDQDey  in  rebuilding  the  premises 
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LsBDB  On  the  22nd  of  June,  1825,  the  factory,  buildings  and  premises 

Chbitham.    were  destroyed  by  fire. 

After  the  lease  was  granted,  the  defendant  insured  the  factory 
and  buildings  for  6002.,  the  steam  engine  for  lOOL,  the  engine 
house  for  601.  and  the  gearing  for  401. ;  so  that  the  total  amoont 
of  the  sums  insured  was  7001. :  and,  shortly  after  the  fire,  he 
received  that  sum  from  the  insurance  office. 

The  bill  alleged  that  the  7002.,  together  with  the  old  materials, 
which  were  of  the  value  of  850Z.,  were  more  than  sufficient  to 
rebuild  and  reinstate  the  factory,  buildings,  steam  boiler,  steam 
engine,  pipes,  gearing  and  premises :  that  the  plaintifiT  was 
desirous  that  they  should  be  rebuilt  and  restored ;  and  that  he 
was  advised  that  he  was  entitled  to  have  the  7002.  applied  for 
that  purpose ;  but  that  the  defendant  refused  so  to  apply  that 
sum,  and  that  the  repairs  he  had  done  to  the  outside  were 
colourable  only,  and  so  ineffectual  that  the  walls  would  not 
support  the  machinery:  that  nevertheless  he  insisted  on  pay- 
ment, by  the  plaintiff,  of  the  whole  of  the  rent,  and  had 
commenced  an  Action  against  the  plaintiff  for  a  year's  rent, 
ending  on  the  24th  of  June,  1826.  The  bill  prayed  that  it 
might  be  declared  that  the  defendant  was  bound  to  lay  out  and 
apply  the  700Z.,  or  a  competent  part  thereof,  together  with  the 
old  materials,  in  and  towards  the  rebuilding  and  reinstating  of 
the  factory,  buildings  and  premises,  the  steam  boiler,  steam 
[  *148  ]  engine,  pipes  *and  gearing  thereof ;  and  that  he  might  be 
decreed  forthwith  to  lay  out  and  apply  the  same  accordingly, 
the  plaintiff  offering  to  make  good,  out  of  his  own  monies,  what 
the  7002.  and  the  old  materials  should  be  insufficient  for  the 
purposes  aforesaid,  to  such  extent  as  he  should  be  deemed  liable 
thereto ;  and  that  it  might  also  be  declared  that  the  plaintiff  was 
not  bound  to  pay  the  rent  during  such  time  as  the  factory  and 
premises,  and  steam  boiler,  steam  engine  and  other  machinery 
should  continue  unbuilt  and  unrestored ;  and  that  he  might  be 
discharged  therefrom  accordingly ;  and  that,  in  the  meantime,  the 
defendantmight  be  restrained  from  furtherproceeding  in  theaction. 

The  defendant  demurred  to  the  bill,  for  want  of  equity. 

Mr.  SpencCf  in  support  of  the  bill,  relied  upon  Brotcn  v. 
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QtiUter.f    He  also  referred  to  the  comments  made  upon  that       Leeds 
»se  by  Macdonald,  C.B.,  in  Hare  v.  Oroves.l     ♦    *    ♦  Chbbtham. 

Mr.  Cooper^  in  support  of  the  demurrer.    ♦    *    * 

The  Yige-Ghancellor,  after  stating  the  substance  of  the  bill,       [  i49  ] 
proceeded  as  follows : 

To  this  bill  the  defendant  has  put  in  a  general  demurrer;  and 
the  question  is,  whether  there  is  any  ground  of  equity  to  support 
the  bill.  There  being  in  the  lease  no  exception  as  to  the  case 
of  accident  by  fire,  the  plaintiff  at  law  continues  bound  to  pay 
his  rent;  he  continues  bound  also,  by  his  covenant,  to  keep 
in  repair  the  inside  work  of  the  factory,  the  steam  engine,  and 
the  other  apparatus,  and  all  the  out-buildings  and  fixtures  which 
were  on  the  premises.  On  the  other  hand,  the  defendant,  for 
want  of  the  exception  as  to  accident  by  fire,  continues  bound  by 
his  covenant  to  repair  the  outer  part  of  the  buildings,  and  also 
by  his  covenant  to  replace  the  steam  boiler  and  other  apparatus 
during  the  last  fourteen  years  of  the  term ;  and  when,  from  long 
ose,  they  are  no  longer  workable,  under  these  covenants,  the 
defendant  is  bound  to  rebuild  the  factory,  and  to  cover  in  the 
same  with  proper  roofing  and  slating  or  tiling ;  *and  the  plaintiff  [  •iso  ] 
is  bound  to  rebuild  the  out-buildings,  and  to  do  all  necessary 
works  to  complete  the  inside  work  of  the  factory  when  it  is  built 
and  covered  in  by  the  defendant.  And  clearly,  at  law,  the 
plaintiff,  having  covenanted  to  pay  his  rent  during  the  whole 
continuance  of  the  lease,  is  not  entitled  to  any  suspension  of  the 
rent  during  the  time  that  will  be  occupied  in  the  rebuilding  and 
r^toration  of  the  premises. 

It  appears  to  me  that,  in  this  respect,  equity  must  follow  the 
law.  The  plaintiff  might  have  provided  in  the  lease  for  a  sus- 
pension of  the  rent  in  the  case  of  accident  by  fire ;  but,  not 
having  done  so,  a  court  of  equity  cannot  supply  that  provision 
which  he  has  omitted  to  make  for  himself;  and  it  must  be 
intended  that  the  purpose  of  the  parties  was  according  to  the 
legal  effect  of  the  contract.  With  respect  to  the  equity  which 
the  plaintiff  alleges  to  arise  from  the  defendant's  receipt  of  the 

f  Amb.  619.  I  4  B.  B.  835  (3  Anst  687). 
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insurance  money,  ihere  is  no  satisfactory  principle  to  support 
it.  The  defendant  having  so  contracted  with  the  plaintiff  as 
to  render  himself  liable  to  rebuild  the  outer  work  of  the  factory 
in  case  of  accident  by  fire,  has  very  prudently  protected  himself 
by  insurance  from  the  loss  he  would  otherwise  have  sustained  by 
such  an  accident.  But  upon  what  principle  can  it  be  that  the 
plaintiff's  situation  is  to  be  changed  by  that  precaution  on  the 
part  of  the  defendant,  with  which  the  plaintiff  had  nothing 
whatever  to  do  ?  The  plaintiff  has  sought  his  protection  in  the 
contract  by  the  covenant  which  he  has  required  from  the  defen- 
dant ;  and  to  those  covenants  must  he  alone  resort. 

In  this  case  some  embarrassment  may  arise  from  the  singular 
covenants  as  to  the  steam  engine  and  other  ^apparatus.  The 
plaintiff  has  covenanted  to  keep  them  in  repair  so  long  as 
they  can  be  continued  in  use  by  repair;  and  the  defendant 
has  covenanted  to  replace  them  with  new  articles  of  the  same 
description,  at  some  time  during  the  last  fourteen  years  of  the 
lease,  when  they  cease  to  be  workable  by  repair.  The  literal 
effect  of  these  mutual  covenants  is  defeated  by  the  fire.  But  the 
parties  will,  no  doubt,  have  the  good  sense  to  arrange  between 
themselves  what  justice  requires  in  this  case,  without  the 
necessity  of  resorting  to  cross  actions  of  covenant.  But,  if 
not,  the  remedy  is  at  law,  and  this  Court  cannot  interfere. 

Demurrer  aJLowed. 


1826. 

Auguit  12. 
JV<w.  7. 

1827. 
Jan,  16. 


BENGOUGH  v.  EDRIDGE. 

(1  Simoxw,  173—271 ;  S.  0.  6  L.  J.  Ch.  112.) 

[Sbb  the  report  of  this  case  on  appeal  to  the  House  of  Lords, 
1  Gl.  &  Fin.  872,  where  it  was  affirmed  under  the  name 
of  CadeU  v.  Palmer.] 


[178] 
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AMPHLETT  v.   PARKE.  is27. 

(1  Simons,  276—285.)  ^^''^^  21. 

^                                   ^  April  25. 

WDl — ConyerBion.  

Leach,  V.-C. 
[Bbvsbsbd  on  appeal,  2  B.  &  M.  221.    This  report  will  appear 

in  a  fatnre  yolume  of  the  Bevified  Beports.] 


MONCK  V.  HUSKISSON.  i827. 

Mar.  17,  20. 
(1  Simons,  280—285.)  ^^^  27. 

An  exemption  from  tithes  was  claimed,  as  to  certain  copyholds,  on  the  ,  ^^  y  q 
ground  of  nnitj  of  possession  of  the  rectory,  manor  and  lands  in  one  of  r  2gQ  -i' 
the  greater  monasteries  dissolved  by  31st  Hen.  VIU.  Other  copyholds 
of  Hie  manor  had  belonged  to  the  monastery  at  the  Dissolution,  and  were 
subject  to  tithe.  Held,  nevertheless,  that  the  exemption  was  good, 
because  the  monastery  might  have  granted  out  the  latter  copyholds 
before  the  union  of  the  rectory,  and  the  former  after  it. 

The  plaintiff  agreed  to  sell  to  the  defendants  certain  freehold 
and  copyhold  lands,  situate  within  the  parish  and  manor  of 
Barking,  in  Essex.  The  freeholds  and  part  of  the  copyholds 
were  alleged,  in  the  agreement,  to  be  exempt  from  the  tithes  of 
com  and  hay.  The  ground  of  the  exemption  was  the  unity  of 
'possession  of  the  manor,  rectory  and  lands  in  the  abbess  and  [  •281  ] 
convent  of  Barking,  which  was  one  of  the  greater  monasteries, 
and  was  dissolved  by  Slst  Hen.  YIII.  c.  18.  However,  in  the 
account,  contained  in  Domesday,  of  the  possessions  of  the  Abbey, 
the  rectory  was  not  mentioned.  But  in  the  grant  of  it,  made 
by  Edward  YI.,  it  was  expressed  to  have  been  parcel  of  the 
poBBessions  of  the  monastery :  and  the  lands,  alleged  to  be 
ex^npt,  were  proved  not  to  have  paid  tithes  within    living 


Upon  the  hearing  of  an  exception  taken  by  the  defendants  to 
the  Master's  report  which  was  in  favour  of  the  exemption, 

The  Attomey-Oeneral,  Mr.  RoupeU,  and  Mr,  Pemherton^  for 
the  defendants,  said  that  the  rectory,  not  being  mentioned  in 
Domesday,  it  was  to  be  presumed  that  it  did  not  belong  to  the 
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MoKCK  monastery:  That,  if  the  exemption  really  existed,  the  reason 
HnsKissoN.  alleged  for  it  could  not  be  the  true  one ;  because  the  exemption 
extended  to  the  tithes  of  corn  and  hay  only,  and  not  to  all  tithes  ; 
because  part  of  the  lands,  said  to  be  exempt,  were  copyhold, 
which  they  could  not  have  been  if  they  had  belonged  to  the 
abbess  and  convent,  who  were  seised  of  the  manor ;  and  because 
part  of  the  copyholds,  though  alleged  to  have  belonged  to  the 
monastery,  were  admitted  to  be  subject  to  tithes. 

Mr.  Sugden  and  Mr.  Preston  for  the  plaintiff,  said  that,  as 
it  appeared,  by  the  grant,  that  the  rectory  belonged  to  the  abbey 
at  the  Dissolution,  the  omission  in  Domesday  must  have  been  a 
[  *282  ]  mistake :  but  that  unity  *of  possession  was  not  necessary  to  sup- 
port the  exemption,  because  a  spiritual  person  might  prescribe 
in  non  decimando :  Nash  v.  MoUns :  t  That  the  circumstance  of 
the  exemption  being  partial,  might  be  accounted  for  by  the 
vicarage  being  endowed  with  all  the  tithes,  except  those  of  com 
and  hay :  and  that,  as  to  part  of  the  copyholds  being  subject 
to  tithes,  the  abbess  and  convent  might  take  tithes  from  some 
of  their  copyholders,  but  not  from  others :  and  they  cited  the 
Archbishop  of  Canterbury's  case,  J  and  Crouch  v.  Frier.^ 

The  Vicb-Chancbllor  : 

This  is  a  bill,  filed  by  the  vendors,  for  a  specific  performance 
of  a  contract  for  the  sale  of  lands.  Upon  a  reference  to  the 
Master,  he  has  found  a  good  title  in  the  vendors.  The  contract 
of  sale  states  that  certain  freehold  lands  in  Barking,  and  thirteen 
acres  of  copyhold  lands,  held  of  the  manor  of  Barking,  included 
in  the  sale,  are  free  from  the  tithe  of  com  and  hay:  and, 
amongst  other  exceptions  taken  to  the  Master's  finding,  is  one 
as  to  this  question  of  tithe. 

The  discharge  from  tithe  is  claimed  upon  the  ground  of  the 
union  of  the  freehold  lands,  and  of  the  manor  of  Barking,  and 
of  the  rectory  of  Barking,  in  the  hands  of  the  abbess  of  Barking, 
beyond  time  of  memory,  and  up  to  the  Dissolution.  With 
respect  to  the  freehold  lands,  there  is  no  difficulty,  it  being 

t  Cro.  Elk.  206.  §  Cro.  Eliz.  784,  S.  C;  Yelv.  2; 

X  2  Hep.  48.  Moor,  618 ;  and  GhnlL  218. 
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elear  that  the  tinion  of  the  rectory  with  the  title  to  the  freehold       Monck 
lands,  before  time  of  memory,  will,  where  the  abbey,  as  in  *this    hubkisson. 
ease,  was  dissolved  by  the  81st  Hen.  VIII.,  continue  the  dis-       [  *283  ] 
eharge  of  tithes  to  the  grantee  of  the  Grown.    But,  inasmuch  as 
the  contract  includes  other  copyhold  land,  held  of  the  manor 
of  Barking,  which  is  admitted  not  to  be  tithe-free,  a  difficulty 
oecorred  to  me  how  it  could  be  made  out,  in  point  of  law,  that, 
upon  the  head  of  union,  some  copyholds  could  be  tithe-free,  and 
others  subject  to  tithe. 

If  the  copyholds  in  the  manor  existed  before  the  union,  they 
then  paid  tithe  to  the  rector,  and  would  continue  to  pay  tithe 
to  the  abbess,  after  the  union.  If  the  copyholds  were  created 
pending  the  union,  then  they  might  not  pay  tithe,  and  would 
Qow  be  exempt.  The  counsel  for  the  plaintiff  say  that  it  is  to 
be  considered  that  the  copyholds  which  do  not  pay  tithe,  were 
the  demesne  lands  of  the  abbess,  and  in  her  occupation,  and, 
for  that  reason,  might  not  pay  tithe,  although  all  the  other 
copyholds  did  pay  tithes.  But  upon  that  hypothesis,  priind  facie^ 
this  difficulty  arises,  that,  if  these  lands  not  titheable  were  the 
dem^ne  lands  of  the  abbey  and  in  the  occupation  of  the  abbess, 
then,  inasmuch  as  no  copyhold  could  be  legally  created  within 
time  of  memory,  and  as  the  dissolution  of  the  abbey  was  within 
time  of  memory,  these  lands  could  not  now  be  legal  copyholds. 
Feeling  this  difficulty,  I  desired  this  point  to  stand  for  a  second 
argoment,  in  order  that  the  counsel  for  the  plaintiff  might  have 
the  opportunity  to  look  for  authorities  upon  the  subject. 

The  first  case  cited  in  the  second  argument  was  the  case  of  the 
Archbiihop  of  Canterbury.  A  religious  house,  in  Maidstone,  had 
diTers  lands  there,  and  were  also  appropriators  of  the  rectory. 
After  the  dissolution,  the  Grown  granted  the  lands  to  one,  and 
the  rectory,  to  *  another ;  the  question  was  whether  these  lands  [  ^284  ] 
were  discharged  of  tithes.  The  Court  held  the  lands  were  not 
discharged,  because  the  dissolution  of  the  religious  house  was 
not  affected  by  81st  Hen.  VIII.  But  the  Court  declared  that,  if 
the  dissolution  had  taken  place  under  the  81st  Hen.  YIH.,  and 
there  had  been  an  union  of  the  lands  and  the  rectory  in  the 
religions  house  beyond  the  time  of  memory,  the  lands  would 
have  continued  exempt  from  tithes  after  the  dissolution.    This 
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MoKOK  case,  therefore,  only  establishes  the  acknowledged  principle  that* 
uusKiBBo^.  where  before  time  of  memory  there  was  an  union  of  the  title 
to  receive  the  tithe  and  of  the  title  to  pay  the  tithe,  and  the 
religious  house  was  dissolved  by  Slst  Hen.  VIII.,  the  exemption 
from  tithes  will  continue.  It  is  upon  this  principle,  in  the 
present  case,  that  the  defendants  do  not  dispute  the  exemption 
from  tithes  as  to  the  freehold  lands ;  but  this  case  does  not  tench 
the  difficulty  as  to  the  copyholds. 

The  other  case  relied  upon  by  the  plaintiff  is  that  ol  Crouch  v. 
Frier.  In  prohibition  the  surmise  was  that  the  Bishop  of  Win- 
chester was  seised  in  fee  of  the  manor  of  Bishop's  Waltham,  and 
that  he  and  his  predecessors,  before  time  of  memory,  and  all  his 
farmers  and  copyholders  had  been  discharged  of  tithes.  This 
prescription  was  held  to  be  good,  because  it  shall  be  intended 
that  the  prescription  had  its  commencement  when  all  the  manor 
was  in  the  lord's  hands ;  and  the  lord,  being  a  spiritual  person, 
was  capable  of  tithes,  and  his  farmers  and  copyholders  stand  in 
his  place.  This  case  has  nothing  to  do  with  the  principle  of 
unity ;  for  the  Bishop  was  not  rector.  He  claimed  against  the 
rector ;  and  the  only  principle  established  by  this  case,  is  that 
[  •286  ]  a  copyholder,  holding  ♦under  a  spiritual  lord  of  a  manor,  may 
prescribe  for  a  discharge  from  tithes  in  right  of  the  lord. 

There  being,  therefore,  no  authority  which  is  expressly  in 
point,  the  case  remains  to  be  considered  upon  principle  alone : 
and  it  has  occurred  to  me  that  there  might  be  a  way  in  which 
it  is  possible  that  there  may  have  been  a  legal  origin  to  the 
exemption  claimed  for  the  particular  copyhold,  although  the 
other  copyholds  pay  tithes. 

The  union  between  the  manor  and  the  rectory,  to  be  good, 
must  have  taken  place  before  time  of  memory ;  but  yet,  before 
the  union,  the  abbess  might  have  granted  out  all  the  copyholds, 
except  what  she  then  retained  as  demesne  lands ;  and  the  copy- 
holders, thus  created,  would,  of  course,  pay  tithes  to  the  rector 
before  the  union.  But  the  demesne  lands  might  not  then  pay 
tithes  to  the  rector,  because  the  abbess,  being  a  spiritual  person, 
was  herself  capable  of  tithes.  After  the  union,  the  abbess  might 
still,  before  time  of  memory,  have  alienated  these  thirteen  acres, 
then  patt  of  her  demesnes,  by  copy  of  court  roll,  free  from  tithe,  as 
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she  held  them ;  and,  in  such  case,  these  thirteen  acres  would, 
al  this  day,  continue  legally  discharged  of  tithe,  although  the 
other  copyholds  pay  tithes.  There  being  this  mode  by  which 
the  exemption  claimed  might  have  had  a  legal  origin,  I  think 
myself  bound  to  affirm  the  title  as  to  these  tithes. 


MONCK 

v. 

HUSKISSOK. 


STEAD  V.  CLAY. 

(1  Simons,  294,  295.) 
'Seb  this  case  reported  on  appeal  in  4  Buss.  550. 


1827. 
May  5. 

Habt,  V.-C. 


DAVIDSON  V.  NAPIER. 

(1  Simons,  297.) 

One  of  two  solicitors,  who  were  partners,  became  bankrupt;  the 
tfisigneee  excluded  the  other  from  interfering  with  the  affairs  of  the 
partnership :  the  Court,  nevertheless,  refused  to  order  the  assignees  to 
deliyer  to  him  the  papers  belonging  to  the  clients  of  the  firm. 

The  plaintiff  and  one  Dickins  were  partners  as  solicitors  and 
attomies.  Dickins  became  bankrupt,  and  his  assignees  having 
excluded  the  plaintiff  from  all  interference  in  the  affairs  of  the 
partnership,  the  bill  was  filed,  praying  to  have  the  affairs  of 
the  partnership  wound  up,  and  for  an  injunction  to  restrain  the 
defendants,  the  assignees,  from  intermeddling  with  the  partner* 
ship  property  and  effects. 

Mr.  Spence,  for  the  plaintiff,  now  moved  that  the  books, 
papers  and  writings  of  the  partnership,  belonging  to  the  persons 
who  had  employed  the  plaintiff  and  Dickins  as  attomies  and 
solicitors,  might  be  delivered  to  the  plaintiff,  upon  oath. 

The  Yicb-Chancbllor  refused  the  motion,  saying  that  he  had 
no  right  to  order  the  papers  of  the  clients  to  be  delivered  to  one 
of  the  partners,  without  the  consent  of  the  clients. 


1827. 
May  7. 

Habt,  V.-C. 
[  297] 
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1827.  ASTLEY  V.  MILLES. 

May  8,  9,  10. 
Ottober  29.  (1  Simons,  298—347.) 


1  A  tenant  for  life  of  an  estate  settled  in  strict  settlement,  buys  up 

r  9Qft  i'  *  some  of  the  charges  on  the  estate,  and  has  them  assigned  to  a  tmetee  : 

I-        -I  he  next  purchases  the  ultimate  remainder,  and  has  it  conveyed  to  him 

subject  to  the  subsisting  charges:  he  then  devises  the  estate,  subject 
to  the  charges  that  might  be  thereon  at  his  decease :  the  intermediate 
remainders  fail  at  his  death.  The  charges  so  purchased  are  merged ;  and 
parol  evidence  ia  admissible  to  prove  that  the  testator  so  intended. 

[All  the  material  facts  and  documents  in  this  case  are  set 
forth  concisely  and  sufficiently  in  the  judgment  except  the 
wills  of  Bichard  Warner  and  Bichard  Milles,  which  are  here  set 
forth  in  full  for  the  purpose  of  reference  if  necessary.] 

Bichard  Warner,  Esquire,  by  his  will,  dated  the  10th    of 
December,  1750,  gave  all  his  manors,  messuages,  lands,  tene- 
ments and  hereditaments  in  North  Elmham,  Beetley,  Gressenhall, 
Bittering,  East  Bilney,  Brisley,  Sandfield,  Homingtoft,  Gately 
and  Byburgh,  in  the  county  of  Norfolk,  to  Lee  Warner  and 
Henry  Lee  Warner,  for  the  term  of  ninety-nine  years  next  after 
his  death,  upon  trusts  long  since  satisfied,  and,  subject  thereunto, 
to  his  eldest  daughter,  Mary  Milles,  widow  of  Christopher  Milles, 
Esquire,  for  her  life,  or  until  her  eldest  son  should  attain  the 
age  of  twenty-four  years,  which  should  first  happen ;  and,  after 
the  decease  of  Mary  Milles,  or  her  eldest  son  attaining  the  age 
of   twenty-four  years,  he  gave  the  same  hereditaments  and 
premises  to  Bichard  Milles,  his  grandson,  eldest  son  of  Mary  his 
daughter,  for  his  life;  with  remainder  to  trustees  to  preserve 
contingent  remainders ;  with  remainders  to  the  first  and  other 
sons  of  Bichard  Milles,  successively  in  tail  male ;  with  remainder 
to  Christopher  Milles,  his  grandson,  second  son  of  his  daughter, 
for  his  life;  with  remainder  to  the  same  trustees  to  preserve 
contingent  remainders;   with  remainders  to  the  first  and  other 
sons  of  Christopher  Milles  successively   in   tail    male;    with 
remainder  to  John  Milles,  his  grandson,  third  and  youngest  son 
of  his  daughter,  for  his  life ;  with  remainders  to  his  sons  in  like 
manner ;  with  remainder  to  the  heirs  male  of  the  body  of  Mary 
[  ^299  ]      Milles ;  with  remainder  to  his  own  right  heirs.    ^Beciting  that 
he  held,  by  lease  from  the  Dean  and  Chapter  of  Norwich,  the 
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reetory  impropriate  of  North  Elmham,  and  certain  lands  lying      abtlet 

disperaedly  amongst  his  real  estates  and  lands  in  North  Elmham,      millbs. 

and,  in  like  manner,  held,  by  lease  of  the  said  Dean  and  Chapter 

of  Norwich,  certain  lands  in  Gately  and  Colkirk  aforesaid,  the 

t^tator  gave  the  same  rectory  and  lands  to  Mary  Milles  his 

daughter,  her  executors,  administrators  and  assigns,  in  trust  for 

the  uses,  estates  and  purposes  thereinbefore  by  him  declared 

touching  his  real  estates  in  North  Elmham,  and  Gately,  and 

Colkirk,  and  that  the  same  might,  from  time  to  time,  be  enjoyed 

with  the  other  estates  in  North  Elmham  and  Gately  aforesaid, 

with  which  the  same  were  so  intermixed  ;  and  that  the  person 

or  persons  being  in  the  legal  possession  of  the  North  Elmham 

and  Gately  estates  should,  from  time  to  time,  pay  the  yearly 

reserved  rents,  and  renew  leases,  and  pay  and  discharge  all  fines 

and  payments  incident  to  the  same,  the  testator's  will  being  that 

the  rectoiy,  lands  and  premises  might  always,  unless  hindered 

by  arbitrary  impositions,  be  held  and  enjoyed  according  to  the 

devises  and  limitations  thereinbefore  by  him  declared  touching 

bis  real  estates  in  North  Elmham  and  Gately :  and  he  appointed 

his  two  daughters,  Mary  Milles  and  Elizabeth  Joddrell,  his 

executrixes. 

The  testator  died  some  time  after,  making  his  will,  leaving  his 
two  daughters  his  co-heirs  at  law.  Christopher  Milles,  the 
second  son  of  Mary  Milles,  died  many  years   since  without 


Biehard  Milles,  by  his  will  dated  the  2nd  of  December,  1818,  L  8ii  ] 
gave  all  his  manors,  farms,  tenements  and  hereditaments,  in 
North  Elmham,  Gately,  Colkirk,  Beetley  and  Stanfield,  and 
elsewhere,  in  the  county  of  ^Norfolk,  and  also  the  site  of  the  [  *812  ] 
rectory  and  parsonage,  and  the  adyowson  to  the  vicarage  or 
chmch  of  Elmham,  subject,  as  to  the  said  manors  and  estates, 
to  such  charges  and  incumbrances  as  might  be  charged  thereon 
at  the  time  of  his  decease,  to  the  Honourable  George  Watson, 
senior,  and  Sir  Henry  Oxenden,  Bart,  for  600  years  from  his 
decease,  and,  subject  thereto,  to  the  use  of  his  grandson,  the 
Honourable  George  John  Watson,  during  his  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders ;  with  remainder 
to  the  first  and  other  sons  of  his  said  grandson,  successivelyi  in 
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A8TLE7  tail-male ;  with  remainder  to  the  use  of  the  testator's  grandson, 
MiLLss.  the  Honoorable  Henry  Watson,  daring  his  life,  ¥nith  remainders 
to  trustees  to  preserve  contingent  remainders ;  with  remainder  to 
the  use  of  the  first  and  other  sons  of  his  last-named  grandson, 
in  tail-male;  with  remainder  to  the  testator's  grandson,  the 
Honoorable  Bichard  Watson,  daring  his  life ;  with  remainder  to 
the  same  trustees  to  preserve  contingent  remainders;  with 
remainder  to  the  first  and  other  sons  of  Bichard  Watson,  in  tail- 
male  ;  with  remainder  to  the  second  and  every  other  son,  other 
than  an  eldest  son,  of  his  granddaughter,  Mary  Grace  Lady 
Palmer,  for  life ;  with  remainder  to  the  same  trustees  to  preserve 
contingent  remainders;  with  remainder  to  the  first  and  every 
other  son  of  such  second  and  every  other  son,  other  than  a  first 
and  eldest  son  as  aforesaid,  successively,  in  tail-male ;  and,  in 
default  of  such  issue,  to  the  use  of  his,  the  testator's,  grand- 
daughter, the  Honourable  Catharine  Watson,  for  her  life ;  with 
remainder  to  the  same  trustees  to  preserve  contingent  remainders; 
with  remainder  to  the  second  and  every  other  son,  other  than 
and  except  a  first  and  eldest  son,  of  the  body  of  his  grand- 
[  ^318]  daughter  Catharine,  puccessively,  in  tail-male;  with  ^remainder 
to  his,  the  testator's,  nephew,  the  Beverend  Henry  Nicholas 
Astley,  for  his  life;  with  remainder  to  the  same  trustees  to 
preserve  contingent  remainders ;  with  remainder  to  the  first  and 
every  other  son  of  his  said  nephew,  then  begotten,  successively, 
in  tail-male ;  with  remainder  to  the  right  heirs  of  his  nephew 
Henry  Nicholas  Astley :  and  the  testetor  declared  that  the  term 
of  500  years  was  limited  to  the  trustees  upon  trust  to  raise  and 
pay  the  several  legacies  therein  bequeathed  to  his  grand-daughter 
Mary  Grace  Lady  Palmer,  Sir  John  Henry  Palmer,  his  grand- 
daughter, Catharine  Watson,  the  children  of  his  grand-daughter 
Lady  Palmer,  his  sister  the  last-named  Mary  Milles,  and  his 
nephew  Henry  Nicholas  Astley,  with  a  proviso  for  the  cesser  of 
the  term  on  the  trusts  thereof  being  performed :  and  the  testator 
directed  the  tenants  for  life,  and  all  the  other  persons  who  should 
successively  come  into  possession  of  the  manors  and  heredita- 
ments thereby  devised,  to  assume  the  name  and  arms  of  Milles 
only,  within  sis^  months  after  his  death,  on  pain  of  forfeiting  the 
estates  limited  to  them  respectively :  and  he  appointed  his  wile, 
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Marj  Elizabeth  Milles,  sole  executrix  and  residuary  legatee  of      Astlet 

his  will.       ♦       *       *  MiLLBS. 

Richard  MiUes  made  a  codicil,  dated  the  17th  February,  1820,  [  3U  ] 
and,  after  stating  that,  since  making  his  will,  he  had  suffered  a 
recovery  of  certain  messuages,  lands  and  tenements  in  North 
Elmham,  Gately  and  Colkirk,  in  Norfolk,  and  also  of  the  site  of 
the  rectory  and  parsonage  of  North  Elmham,  which  he  purchased 
of  the  Dean  and  Chapter  of  Norwich,  and  that,  by  the  deed  to 
suffer  the  said  recovery,  the  fee  of  the  premises  was  vested  in 
him,  and  he  did,  by  that  codicil,  give  the  said  hereditaments  and 
premises  so  purchased  by  him,  unto  the  Honourable  George 
Watson,  senior,  and  Sir  Henry  Oxenden,  Bart.,  the  trustees  in 
his  will  named,  for  the  term  of  500  years,  and,  subject  thereto, 
to  the  use  of  his,  the  testator's,  grandson,  the  Honourable 
George  John  Watson,  during  his  life,  and,  after  the  determination 
of  that  estate,  to  the  use  of  the  first  and  every  other  son  of  his 
said  grandson,  successively,  in  tail-male,  with  remainders  over 
to  such  and  the  same  persons,  and  to  and  for  such  uses,  estates 
and  purposes  as  he  had,  by  his  will,  devised  his  manors  and 
all  other  his  estates  in  Norfolk. 

Richard  Milles  died  in  September,  1820,  leaving  Lewis  Richard 
Lord  Sondes  his  eldest  grandson  and  heir-at-law;  and,  after 
his  decease,  Mary  Elizabeth  Milles,  his  widow,  proved  his  will. 
George  John  Watson  assumed  the  name  and  arms  of  Milles 
only,  as  directed  by  the  will. 

[The  question  was  whether  certain  charges  on  the  settled 
estates  which  had  been  purchased  by  the  testator  Bichard  Milles 
were  merged  for  the  benefit  of  the  estates  or  whether  these 
charges  were  still  subsisting.] 

Mr.  Pepys  and  Mr.  Boteler,  for  the  plaintiff.  [  823  ] 

Mr.    Tunsey  for  some   of   the   defendants   in    the   same       [325  ] 
interest. 

Mr.  Skadwellf  Mr.  Stigden,  Mr.  Sidebottom  and  Mr.  Reynolds ^ 
for  the  defendant  6.  W.  Milles  and  other  defendants  in  the  same 
interest. 
njL — ^voL.  xxvn.  o 
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A8TLST  [The  arguments  of  counsel  are  sufficiently  stated  in  the  judg- 

MiLLBs.      ment.j 

Oet  29.       The  Yice-Chancellob  : 

[  833  ]  In  this  case  the  bill  is  filed  by  Mary  Ann  Elizabeth  Astley, 

the  executrix  and  residuary  legatee  under  the  will  of  the  widow 
of  Bichard  Milles,  deceased.  The  defendants  are  the  Hon. 
George  John  Milles,  who  is  the  first  tenant  for  life  of  the  real 
estates  devised  by  the  will  of  that  Bichard  Milles,  and  George 
Watson  Milles,  who  is  the  son  of  George  John  Milles,  and  the 
first  tenant  in  tail  of  these  estates.  There  are  several  other 
defendants,  but  I  need  not  specify  their  characters ;  it  is  sufficient 
to  say  that  they  are  either  interested  in  the  question  as  raised, 
concurrently  with  the  plaintiff,  or  they  are  interested  with  the 
defendants,  the  tenant  for  life,  and  the  tenant  in  tail,  in  the 
realty ;  or,  in  the  character  of  trustees,  are  necessary,  according 
to  the  forms  of  the  Court,  to  sustain  the  suit,  by  having  all  the 
parties  before  it.  The  prayer  of  the  bill  is,  that  it  may  be 
declared  that  certain  estates  in  the  county  of  Norfolk,  devised 
by  the  will  of  Bichard  Milles,  are  subject  to  two  charges,  one  of 
17,5002.,  and  the  other  of  6,599Z.  11«.  4c{.,  which  are  secured  by 
certain  outstanding  terms,  which  belonged  to  the  testator  at  the 
time  of  his  decease,  and  praying  that  directions  may  be  given 
for  raising  these  charges  for  the  benefit  of  the  estate  of  Mrs. 
Milles,  and  applying  them,  as  a  part  of  her  estates,  in  a  course 
of  administration.  The  bill  has  a  prayer  in  the  alternative,  that, 
if  the  Court  should  be  of  opinion  that  these  sums  ought  not  to 
be  raised,  then,  as  the  assets  of  Mrs.  Milles  will  not  satisfy  her 
debts  and  legacies,  those  who  take  benefits  under  her  wiU,  and 
under  the  will  of  Bichard  Milles,  may  be  put  to  their  election 
between  the  two  interests. 

[  334  ]  As  to  the  first  head  of  the  present  case,  I  do  not  think  it  is 

governed,  in  all  its  points,  by  any  distinct  and  separate  authority 
which  has  been  cited  before  me,  nor  by  any  authority.  I  have 
found,  after  very  diligent  research  on  the  subject.  It  must, 
therefore,  be  decided  by  applying  the  rules  laid  down  in  those 
authorities,  rather  than  by  any  direct  precedent. 
The  facts  of  the  case,  as  they  appear,  I  shall  state  as  concisely 
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&s  the  voloxninoas  instraments  will  allow,  in  order  to  show  the      astlbt 
channels  throagh  which  the  lands,  and  the  charges  on  those      millbb. 
lands,  became  respectively  vested  in  the  testator ;  and  I  shall 
endeavour  to  apply  the  rules  of  the  Court  as  they  are  laid  down 
in  the  various  authorities. 

(His  Honor  here  proceeded  to  state  the  will  of  Bichard  Warner, 
see  ante,  p.  190.) 

It  is  not  necessary  to  encumber  the  case  by  stating  the  various 
ehai^es  made  by  the  will  of  Bichard  Warner:  they  have  all 
been  satisfied,  and  no  question  arises  on  them.    The  testator,  at 
his  death,  left  his  four  grandsons  surviving,  and  he  left  his 
d&aghters,  Mary  Milles,  and  Mrs.  Joddrell,  his  co-heirs  at  law. 
It  is  to  be  collected,  from  the  deed  that  is  next  stated,  that 
Mary  Milles,  the  daughter,  and  Bichard  Milles,  the  grandson,  had 
acquired  some  other  real  estates  which  were  their  own  property. 
In  or  prior  to  1778,  Bichard  Milles  had  attained  the  age  of 
twenty-four  years,  and  therefore   he  was  in  possession  of  the 
deTised  estates,  as  tenant  for  life.    In  that  year  he  and  his 
mother  agreed  to  suffer  a  recovery  of  all  the  estates,  and  to 
re-settle  them.    When  I  say  of  all  the  estates,  I  mean  the  estates 
devised  by  Bichard  Warner,  the  ^ancestor,  and  likewise  those      [  ^S86  ] 
estates  that  descended  from  him  to  his  daughter  Mary  Milles,  and 
those  estates  which  Mary  Milles,  and  Bichard  Milles,  her  son,  had 
respectively  acquired  after  the  death  of  the  testator.    The  son 
and  the  mother  having  that  year  agreed  to  suffer  recoveries,  and 
to  re-settle  the  estates,  as  far  as  they  could  consistently  with  the 
existing  limitations  of  the  will  of  Bichard  Warner,  by  indentures 
dated  the  18th  and  14th  of  December,  1778,  conveyed  the  whole 
of  them  to  a  gentleman  of  the  name  of  Baxter,  for  the  purpose 
of  making  a  tenant  to  the  praecipe,  and  to  enable  them  to  suffer 
a  good  recovery.    That  recovery  was  afterwards  suffered :  and 
that  deed  is  the  origin  of  one  of  the  present  questions.    By  it, 
the  estates  devised  by  Bichard  Warner,  and  the  estates  purchased 
by  his  daughter  and  his  grandson,  are  limited  to  Bichard  Milles, 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail-male, 
vith  remainder  to  John  Milles,  one  of  the  devisees  of  Bichard 
Warner,  and  to  his  first  and  other  sons  in  tail-male,  and  with 
lemainder  to  Mary  Milles,  the  mother,  for  life,  with  remainder  to 

o2 
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A8TLEY  Wodehouse  and  Cage  as  trustees,  for  the  term  of  500  years,  and, 
MiLLxs.  subject  to  that  term,  with  remainder  to  each  of  the  daughters  of 
Bichard  Milles,  for  such  estates-tail  as  he  should  appoint ;  and, 
in  default  of  appointment,  to  his  daughters  in  tail -general,  as 
tenants  in  common.  It  appears  that,  at  this  time,  Christopher 
Milles,  one  of  the  grandsons,  was  dead ;  and  that  accounts  for 
his  not  being  included  in  the  series  of  limitations  of  his  grand- 
father's estate.  The  deed  then  contains  a  long  series  of  limita- 
tions, calculated  to  preserve  the  estate  in  the  family  as  far  as  the 
rules  of  law  would  permit.  But,  as  all  these  limitations  have 
been  barred  by  the  subsequent  assurances,  it  seems  unnecessary 
to  encumber  the  cause  by  stating  them  in  detail. 
[  336  ]  The  uses  of  the  term  of  500  years,  which  was  vested  in  Cage 

and  Wodehouse,  are  as  follows :  after  the  death  of  Mary  Milles, 
and  after  the  death  of  Bichard  and  John  Milles,  and  failure  of 
their  issue,  (if  that  contingency  happened,)  to  raise  25,000Z.,  and 
pay  it  to  such  persons  as  Mary  Milles  should,  by  deed  or  will, 
appoint.    This  deed  having  thus  limited  the  estates  in  strict 
settlement,  by  an  indenture,  bearing  date  the  24th  October,  1775, 
Mary  Milles  executed  this  power,  and  appointed  the  sum  of 
26,000Z.    By  that  instrument  she  appointed   10,000Z.   to   her 
daughter,  Mary  Milles,  5,000Z.  to  her  son  John  Milles,  and  the 
remaining  10,0002.  she  appointed  between  the  family  of  her 
second  daughter,  Lady  Astley.    The  particulars  of  that  distri- 
bution need  not  further  be  adverted  to,  beyond  the  fact  that 
2,500L,   a  portion  of  that,   afterwards  became  vested  in   Sir 
Nicholas  Astley,  one  of  Lady  Astley's  sons.     Of  course  the 
benefit  to  arise  under  this  appointment  depended  on  the  contin- 
gency that  neither  Bichard  Milles  nor  John  Milles  should  have 
any  issue-male.    In  1801,  Bichard  Milles  contracted,  with  the 
Dean  and  Chapter  of  Norwich,  to  purchase  the  inheritance  of 
the  rectory  of  North  Elmham.     They  were  enabled  to  make  the 
sale  under  the  powers  of  the  Land  Tax  Bedemption  Act ;  and 
the  price  agreed  upon  was  a  sum  amounting,  altogether,  to 
6,529i.  17«.  4d.,  the  sum  of  5,967/.  10«.  Id.  being  the  value  of 
the  estate,  and  the  remainder  being  the  value  of  the  timber. 
The  purchase-money  was  paid  by  Bichard  Milles,  with  his  own 
money  ;  and  a  conveyance  was  executed,  in  September,  1801,  by 
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the  Dean  and  Chapter,  by  which   they,  at  the  requisition  of      Astley 

Richard  Milles,  conveyed  the  estate  to  Wodehouse,  in  trust  to  be      milles.  . 

held  upon  the  uses  of  the  deed  therein  referred  to  as  intended 

to  be  executed  by  the  parties.     That  other  deed,  so  referred  *to,       [  ♦337  ] 

appears  to  be  executed  in  October,  1801 ;  and  it  is  material,  for 

ihe  plaintiff's  case,  to  observe  that  this  conveyance  recites  that 

:he  immediate  estate  and  interest  in  the  then  existing  lease,  as 

7ell  as  the  reversion  in  fee  expectant  on  these  estates,  should 

be  charged  with  the  re-paylnent  of  the  purchase-money  which 

Richard  Milles  so  paid;  and  that,  subject  to  that  charge,  the 

inheritance  should  be  conveyed  in  the    manner    thereinafter 

expressed.     The  deed  then  proceeds,  in  its  operative  part,  to 

witness  that,  in  pursuance  of  the  direction  and  agreement  of  the 

partis,  Wodehouse  conveyed  the  rectory  and  lands  to  the  use  of 

Lord  Sondes,  for  the  term  of  1,000  years,  and,  after  the  expiration 

of  that  term,  to  such  of  the  uses  of  the  will  of  Bichard  Warner 

as  precede  the  limitation  to  the  heirs-male  of  the  body  of  Mary 

Milles,  as  were  then  subsisting  and  capable  of  taking  effect,  with 

remftinder  to  the  heirs-male  of  the  body  of  Mary  Milles,  with 

remainder    to    the    right    heirs    of    Bichard    Warner.     These 

limitations  plainly  show  that  Bichard  Milles  considered  himself 

a3  purchasing  the  inheritance  for  the  benefit  of  the  persons 

entitled  to  the  leasehold  interest,   under  the  will  of  Bichard 

TVamer ;  and  that,  I  think,  plainly  shows  that  he  did  not,  at 

that  time,  intend  or  contemplate  the  merger  of  the  charge  which 

was  created  by  this  purchase  of  the  inheritance.     It  is  upon  this 

simi  that  the  second  question  arises. 

The  title  remained  in  this  state  till  the  year  1808.  In  that 
year  Bichard  Milles  purchased,  from  his  sister  Mary,  her 
contingent  interest  in  the  10,0002. ;  and,  by  an  indorsement  on 
the  deed  of  appointment,  dated  the  21st  of  June,  1808,  she,  for 
a  certain  sum,  assigned  the  10,0002.  to  a  person  of  the  name  of 
Deedes,  in  trust  to  be  disposed  of  as  Bichard  Milles  should 
appoint,  *and,  in  default  of  his  direction  or  appointment,  in  [•338] 
trust  for  Bichard  Milles,  his  executors,  administrators  and 
assigns.  On  the  12th  October,  1810,  Bichard  Milles  purchased 
John  Milles*s  contingent  interest  in  the  5,000/.,  and  took  an 
assignment  by  a  similar-  indorsement  upon  the  deed  of  appoint- 
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ABTLET      ment.    In  1817,  he  purchaBed  Henry  Nicholas  Astley's  interest 
HiLLia      in  the  2,5002.,  and  took  a  similar  instrument  of  assignment. 

Upon  these  sums,  amounting  together  to  17,500Z.,  the  material 
question  arises. 

In  1818,  Richard  Milles,  having  at  that  time  no  issue-male 

living,  being  very  far  advanced  in  years,  his  brother  being  dead 

without  issue-male,  seems  to  have  formed  a  plan  to  create  a  new 

head  to  the  family,  which  should  bear  his  name,  instead  of 

permitting  it  to  merge  in  the  eldest  grandson,  Lord  Sondes,  who 

would  not  only  be  his  heir-at-law,  but  would  be  the  existing  head 

of  the  family,  and  would  represent  him  as  far  as  a  man  and  his 

family  could  be  represented   through    the   female    line.     He 

therefore  in  that    year  contracted    with  his    grandson.   Lord 

Sondes,  to  purchase  his  reversionary  interest  in  the  estate  in 

question ;  and  the  purchase-money  being  agreed  at  the  sum  of 

42,000Z.,  a  recovery  was  suffered,  which  barred  all  the  limitations 

subsequent  to  that  which  gave  to  Lord  Sondes,  as  tenant  in  tail 

in  remainder  expectant  on  the  death  of  his  grandfather  Richard 

Milles,  the  estate-tail  on  failure  of  issue-male  of  Richard  Milles. 

That  expectant  estate-tail  in  remainder  was  conveyed  directly, 

in  fee,  to  Richard  Milles,  the  purchaser.    At  this  period  John 

Milles  was  dead.    The  only  intervening  contingency  at  that 

period  was  the  event  of  Richard  Milles,  the  grandfather  of  Lord 

[  *389  ]       Sondes,  having  issue-male  ;  *and  it  appears,  on  the  face  of  the 

record,  that  at  that  period  Richard  Milles  must  have  been  of  the 

age  of  nearly  seventy  years ;  that  he  had  his  wife  living,  and 

that  he  contemplated  her  surviving  him;   and,  therefore,  he 

could  not  well  have  contemplated  that  he  himself  should  have 

issue-male  to  displace  the  ultimate  remainder  to  the  issue-female. 

In  this  situation,   having  completed  the  purchase  from  Lord 

Sondes,  and  being  master  of  the  fee,  he  made  his  will,  dated  the 

2nd  September,  1818  :  and,  as  several  passages  in  that  will  have 

been  referred  to  and  represented,  by  each  side,  as  affording 

inferences  of  intention  on  the  part  of  the  testator  as  to  the 

merger  or  non-merger  of  the  charges,  those  passages  will  deserve 

some  observation.!     The  general  plan  of  the  will  is  certainly  a 

correct  technical  form  of  limitation.    As  far  as  it  is  necessary  to 

t  This  will  is  set  forth  at  length,  ante,  pp.  191  to  193. 
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detail  them  they  are  as  follows.  He  devised  the  estates  in  abtlet 
Norfolk  to  trustees  for  a  term  of  500  years,  and,  subject  thereto,  millbb. 
to  his  second  grandson,  George  John  Watson,  with  remainder  to 
George  John  Watson's  first  and  other  sons  in  tail-male,  with 
remainders  to  his  two  other  grandsons,  Henry  and  Bichard 
Watson,  and  their  first  and  other  sons  in  like  manner,  with 
remainders  to  his  grand-daughters.  Lady  Palmer  and  Miss 
Watson,  for  their  lives,  and  to  their  second  and  subsequently 
bom  sons,  in  tail-male,  with  remainders  to  his  nephew,  Henry 
Nicholas  Astley,  for  life,  and  to  his  first  and  other  sons  in  tail- 
male,  with  remainder  to  the  right  heirs  of  Henry  Nicholas 
Astley;  thus  entirely  passing  over  the  female  issue  of  all  his 
grandchildren. 

One  cannot  read  these  limitations  without  considering  there 
was  something  capricious  in  the  way  the  ^testator  thought  fit  to  [  *340  ] 
show  an  antipathy  to  the  eldest  sons  of  his  grand-daughters. 
But  it  seems  fair  to  infer  that  he  did  not  take  the  estate  out  of 
the  line  of  Lord  Sondes,  his  immediate  heir,  from  any  particular 
objection  to,  or  dissatisfaction  with  Lord  Sondes ;  but  to  have  a 
joonger  branch  of  the  family  for  his  representative ;  so  that, 
if  possible,  his  name  might  not  merge  in  the  dignity  of  Lord 
Sondes ;  and,  for  that  purpose,  he  imposed  upon  those  who  took 
the  estates,  the  obUgation  of  taking  the  name  and  bearing  the 
arms  of  Milles.  He  then,  having  thus  limited  his  estates, 
declares  the  trusts  of  the  term  of  600  years  for  raising  certain 
pecuniary  legacies.  But  that  term  of  500  years  could  not  be 
brought  into  action  without  exhausting,  first  of  all,  the  general 
personal  estate  of  the  testator  :  and,  if  this  bill  is  rightly  framed 
with  regard  to  the  charges  in  question,  the  17,500/.  also  must 
hare  been  exhausted  in  payment  of  these  legacies  before  the 
term  of  500  years  could  have  been  brought  into  operation.  He 
afterwards  made  a  codicil,  which  does  not  affect  the  present 
question,  and  died ;  and  he  left  his  widow  his  sole  executrix  and 
residuary  legatee.    He  died  some  time  after  the  year  1818. 

These  are  the  material  facts  on  which  the  question  arises, 
whether  it  is  now,  according  to  the  rules  of  a  court  of  equity, 
to  be  considered  that  these  charges  are  subsisting,  and  that 
the  estate  passed,  in  equity,  cum  onere.    That  they  are  legal 
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AsTLBT       BnbBisting   charges   is  not  to  be  disputed;    because  they    are 

MILLE8.      secured  by  an  outstanding  legal  term:  and  the  question  then  is* 
\7hether  a  court  of  equity  is  to  lend  itself  to  raise  these  charges 

[  *3ii  ]  under  this  state  of  facts,  or  *  whether  it  is  to  consider  that  the 
testator  intended  (for  his  intention  constitutes  the  whole  subject 
of  right)  that  those  charges  should  merge  for  the  benefit  of 
those  who,  under  the  limitations  of  his  will,  took  the  real  estate. 
The  argument  was  gone  through,  on  each  side,  very  laboriously, 
and  most  ably  ;  and  the  Court  was  greatly  assisted,  not  only  from 
the  observations  which  fell  from  the  Bar,  but  likewise  by  refer- 
ence to  the  authorities :  and  I  think  I  may  consider,  though  not 
exactly  in  the  series  and  order  in  which  the  case  was  presented 
by  the  various  counsel  to  the  view  of  the  Court,  the  subject  as 
represented  thus :  On  the  part  of  the  plaintiff  and  those  who  are 
in  the  same  interest,  it  was  insisted  that  both  the  17,50OZ.  and 
6,5292. 17«.  4d.  ought  to  be  raised  for  the  personal  representative 
of  the  testator,  because  they  are  secured  by  an  outstanding  legal 
estate ;  and  that  there  was  no  reason  why  a  court  of  equity 
should  prevent  the  exercise  of  those  legal  rights  for  the  benefit 
of  the  personal  representative,  or  refuse  its  concurrent  authority 
in  raising  them.  On  the  part  of  the  defendants  who  are  interested 
in  the  inheritance,  it  was  insisted  that  the  charges,  though  sub- 
sisting in  law,  ought  to  be  considered,  in  equity,  as  merged  for 
the  benefit  of  the  inheritance  ;  and,  on  both  sides,  it  was  taken, 
as  a  fact,  that  the  testator,  having  an  absolute  interest  in  both 
the  sums  at  the  time  of  his  death,  the  intention  on  his  part,  if 
it  could  be  collected  either  by  evidence,  or  by  satisfactory  legal 
implication,  must  prevail. 
I  think  that  the  arguments  on  the  part  of  the  plaintiff,  who 

[  '*S42  ]  insists  that  the  term  ought  to  be  put  in  action,  and  *that  the 
Court  ought  to  assist  in  raising  the  money,  may  be  classed  under 
three  heads ;  the  first  of  which  presents  itself  thus :  that  the 
testator  had  only  a  limited  interest  in  the  freehold  up  to  the  time 
of  his  death  ;  that  the  established  rule  of  construction  in  a  court 
of  equity  is  thereby  to  raise  the  presumption  that  he  did  not 
intend  the  charges  to  merge  in  the  inheritance :  secondly,  that 
the  presumption  arising  from  the  effect  of  the  testator's  estate 
in  the  freeholds,  is  supported  by  the  contents  of  the  instrument 
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which  creates  the  charges :  and,  thirdly,  that  the  language  of  astlbt 
the  testator's  will  may  be  considered  as  containing  a  declaration  mille& 
plain  that  he  intended  the  freehold  should  pass  cum  onere. 

On  the  part  of  the  defendant  George  J.  Milles  and  the  other 
defendants  who  are  interested  in  the  realty,  I  think  their  argu- 
ments may  be  divided  under  these  heads :  First,  if  the  Court  is 
10  T^ard  the  spirit,  and  not  the  letter  of  the  authorities  which 
establish  the  rule  of  construction,  the  testator  was,  in  substance, 
the  owner  of  the  inheritance  in  fee,  the  intervening  contingency 
being,  from  the  circumstances  of  the  testator  and  his  family  at 
the  time,  a  mere  shadow,  and  not  a  real  risk  which  the  Court 
could  regard.  Secondly,  if  it  is  competent  for  the  Court  to  resort 
to  technical  presumption,  in  this  case,  to  find  out  the  testator's 
intention,  the  contents  of  the  will  taken  in  conjunction  with  the 
s^te  of  the  title,  afford  a  balance  of  presumption  that  he  could 
not  intend  the  estates  to  descend  cum  onere.  But,  lastly,  it  was 
contended  that  the  Court  cannot  resort  to  presumption  where 
there  is  clear  and  direct  proof  of  intention  that  the  charges  should 
sink  for  the  benefit  of  the  inheritance :  and  it  is  insisted  that 
there  is,  in  this  case,  positive  and  direct  proof  of  such  intention. 

hi  eases  of  this  kind  it  is  much  more  easy  to  refer  to  the  [  sis  ] 
established  rule  of  the  Court,  than  it  is  to  apply  that  rule  fitly 
to  the  circumstances  of  each  case.  The  rules  have  fluctuated,  in 
this  respect,  as  to  the  quantity  of  the  estate  which  shall  raise 
a  prima  facu  presumption  of  the  intention  of  the  owner  that  the 
charge  should  t  not  pass  with  the  inheritance.  In  the  case 
of  Tht  Duke  of  Chandos  v.  Talbot, X  it  appears  that  the  Court 
considered  that  a  charge  supported  by  a  legal  estate,  was  very 
different  from  one  which  was  supported  merely  by  an  equitable 
title,  or,  in  other  terms,  that  the  rule  of  intention,  or  presumptive 
intention,  differed  when  the  charge  in  the  one  case  was  supported 
by  a  legal  outstanding  estate,  and  in  the  other,  where  it  was  a 
mere  equity  attaching  on  the  inheritance  without  any  immediate 
legal  estate.  And,  likewise,  it  appears,  by  the  same  case,  that, 
where  the  owner  of  the  land  had  an  estate  tail  only,  and  not  the 
fee  simple,  the  Court  did  not  presume  the  intention  of  merger. 

+  The  word  •*  or  "  ia  here  inserted     by  a  clerical  mistake. — 0.  A.  S. 
in  the   original   report,  apparently         |  2  P.  Wms.  601,  604. 
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abtlst      The  Chancellor,  in  delivering  his  judgment,  says :  ''  Indeed  had 
MiLLsa      ^^^^  '^^  ^  ™®^^  equitable  charge  upon  the  land,  and  the  fee 
simple,  not  an  estate  tail  only,  had  come  to  Lewis  Doleman  the 
son,  it  might  then  have  been  a  merger."    In  the  case  of  Chester 
y.  Wille8,\  Lord  Habdwickb,  G.  seems  to  have  considered,  at  that 
time,  that  there  was  a  distinction  between  a  charge  subsisting 
on  an  outstanding  legal  estate,  and  what  was  a  mere  equitable 
charge  on  an  inheritance :  he  likewise  seems  to  have  considered 
that  the  quantity  of  estate  which  the  party  took  made  an  excep- 
tion to  that  rule.    He  refers  to  the  case  of  The  Duke  of  Chand^js 
V.  Talbot,  and  recognizes  that  principle  as  being  the  law.     How- 
[  *344  ]       ever,  it  may  be  now  considered  that,  on  this  point,  the  *rule  of 
the  Court  is  settled,  that  there  is  no  difference  between  a  charge 
merely  equitable,  and  one  that  is  supported  by  an  outstanding 
legal  estate,  nor  any  difference  between  an  estate  tail,  and  a  fee 
simple  in  possession.    What  is  stated  by  Lord  Eldok,  C.  in  the 
case  of  The  Earl  of  B^ickinghamshire  v.  Hobart  I  will  apply  to 
this  case.    He  says :  ''If  a  tenant  for  life  pays  off  a  charge  on 
the  estate,  jnimd  facie,  he  is  entitled  to  that  charge  for  his  own 
benefit,  with  the  qualification  of  having  no  interest  during  his 
life.    If  a  tenant  in  tail,  or  in  fee  simple  pays  off  a  charge,  that 
payment  is,  prima  facie,  presumed  to  be  made  in  &vour  of  the 
estate ;  but  the  presumption  may  be  rebutted  by  evidence,  as  by 
calling  for  an  assignment,  or  by  a  declaration."    Now  when  Lord 
Eldon  illustrates  his  position  by  giving  a  particular  instance,  I 
do  not  understand  him  as  meaning  to  say  that  the  rebutter  is 
to  depend  on  the  fact  of  the  calling  for,  or  not  calling  for,  an 
assignment  of  the  charge.    He  only  refers  to  it  as  a  particular^ 
distinct  fact,  which  may  or  may  not  have  any  effect  on  the 
construction;  and  that  the  presumption,  either  way,  may  be 
rebutted  by  evidence.    Lord  Eldon  never  'laid  down  any  propo- 
sition of  equity  for  which  he  had  not  ample  authority.    If  he 
was  about  to  reverse  the  rule  laid  down  by  Lord  £jng  in  the  case 
in  P.  Wms.  and  by  Lord  Habdwickb  in  the  case  in  Ambler,  I 
think  he  would  have  found  no  authority  to  support  his  different 
conclusion  :  but,  on  looking  at  the  cases  which  intervene  between 
the  death  of  Lord  Hardwicke,  and  the  period  of  Lord  Eldon^s 

t  Amb.  246.  %  19  E.  E.  197  (3  Swanst.  186,  199). 
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judgment*  more  especially  cases  in  the  time  of  Lord  Tharlow      Abtlet 

and  Lord  Bosslyn,  it  is  quite  dear  that  he  states  the  rule,  not      milles. 

only  as  sanctioned  by  his  own  judgment,  but  as  established  by 

other  antecedent  ^decisions.     It  is  extraordinary  that,  taking       [  *845  ] 

the  rule  to  exist  as  it  has  done,  the  great  majority  of  the  cases 

constitute  not  an  adoption  of  the  rule  itself,  but  an  exception  to 

the  rule,  that  is,  inferences  and  presumptions  rebutting  the  rule. 

There  was  one  case  before  Lord  Thurlow,  Jones  v.  Morgan^\  where 

he  states  very  strongly  what  would  have  been  his  opinion  if  it 

had  been  an  estate  for  life,  and  not  an  estate  tail,  as  he  considers 

it  to  have  been. 

There  were  two  cases  before  the  late  Vice-chancellor,  which 
struck  me  very  forcibly  as  deviating  from  this  general  principle : 
bat,  on  looking  at  those  cases,  I  am  quite  satisfied  that  those 
decisions  are  not  any  deviations  from  the  general  rule ;  but 
they  are  only,  under  special  circumstances  of  those  particular 
cases,  exceptions  to  the  general  rule.  The  cases  I  allude  to 
are  Drinkicater  v.  Combe ^X  and  WigseU  v.  Wigsell.^ 

I  have  looked  most  anxiously  to  apply  the  general  rule 
consistently  with  the  acts  of  the  testator,  and  I  think  that 
those  acts  do  afford  evidence  that  he  did  not  intend  the 
estate  to  pass  cum  onere. 

I  think  however  that  this  case,  without  reference  to  intention, 
may  be  perfectly  governed  by  the  evidence  of  that  solicitor  who 
prepared  the  assignment  of  the  charges  to  Bichard  Milles. li 

t  I  Br.  C.  C.  206.  and  John  Milles,  for  the  sums  of 

t  25B.  R.  210  (2  Sim.  &  St.  340).  money  to  which  they  were  entitled 

i  25  B.  B.  224  (2  Sim.  &  St.  364).  under  the  deed  of  appointment,  were 

I  The  efidflOiOe  of  the  solicitor,  as  indorsed,  and  which  discharges  so 

stated  at  p.  322,  was  as  follows : —  indorsed,  Bichard   Milles   told   the 

Thomas   Smith,    *    *    who    had  witness  were  prepared  by  Messrs.        [  322  ] 

been  Bichard  Milles's  solicitor,  from  Forster,  Cook  and  Frere  of  Lincohi*s 

17S1  down  to  his  death,  deposed  that  Inn :  that  a  discharge,  from  Henry 

Bichard  Milles,  at  the  time  he  gave  Nicholas   Astley,   for   the   sum   to 

the  witness  instructionB  for  his  will,  which  he  was  entitled  under  the  said 

whidi  was  in  the  month  of  Noyem-  deed,  was  prepared  hy  the  witness : 

ber,  1818,  showed  to  the  witness  the  that  witness  did  not  know  how  the 

deed  of  appointment,  made  hy  Mary  sum  of  6,529^  17a.  4d.  was  paid  or 

IGIles,  his   mother,    charging    his  discharged:    that  he  beheved  that 

estates  in  Norfolk  with  the  payment  Milles  considered  the  several  other 

of  25,00(y.,  upon  which  deed  the  dis-  sums  to  be  extinguished,  as  a  charge 

chargeshy  Mary  MiUes  the  daughter,  on  his  estate,  at  the  time  he  paid  the 
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A8TLET  That  evidence  I  have  looked  at ;  and,  thoagh  some  observations 
MiLLEs.  ^^^^  made  with  regard  to  the  nature  and  context  of  the  evidence, 
[  *346  ]  I  see  ^nothing  to  raise  any  doubt  that  it  was  given,  with  perfect 
impartiality,  by  a  man  of  perfect  integrity:  and  that  evidence 
does  prove  that  it  was  the  intention  of  the  testator  that  the 
charges  should  not  be  transmitted  as  a  burthen  on  the  estate ; 
and  that  it  was  a  mistake  only,  of  his  legal  adviser,  that  that 
intention  was  not  recorded. 

Having  said  thus  much,  being  of  opinion  that  the  estates  are 
not  to  pass  cum  onere,  I  propose  my  decree  should  stand  thus  : 
I  decree  that,  under  all  the  circumstances  of  this  case,  the 
testator  Eichard  Milles  is  not  to  be  considered  as  having  intended 
that  the  manor  and  rectory  of  North  Elmham,  and  the  several 
other  manors,  lands,  tenements  and  hereditaments  devised  by 
the  will,  should  pass  to  the  devisee,  subject  to  and  charged  with 
the  sums  of  17,5002.  and  6,5292.  17a.  4d.  and  interest,  or  either 
of  them,  but  that  those  charges  should  merge  for  the  benefit  of 
the  inheritance,  and  therefore  declare  that  the  term  of  500  years, 
created  by  the  indenture  of  the  14th  December,  1778,  for  raising 
the  25,0002.,  ought  not  to  be  used  otherwise  than  for  raising  the 
sum  of  7,5002.,  residue  of  that  sum  of  25,0002.  appointed  by 
Mary  Milles  under  the  power  contained  in  that  deed :  and  that, 
subject  to  raising  that  7,5002.,  and  interest,  the  term  ought  to  be 
held  to  attend  upon  and  to  protect  the  inheritance :  and  declare 
also  that  the  term  of  1,000  years,  created  by  the  indenture  of 

same:  that, in Noyember,  1818,  when  That  he  also  said  to  the  witne^  : 

Milles  gave  the  witness  instructions  **If   you  have   not  seen  the  deed 

for  his  will,  he  said  to  the  witness :  creating  the  charge,  I  will  show  it 

'*  Mr.  Smyth  my  mother  had  a  power  you:'*  upon  which  he  produced  a 

to  charge  this  estate  (meaning  the  deed  of  appointment,  by  Mary  Milles, 

North  Elmham  Estate)  with  25,000/. ;  his   mother,   creating  a   charge   of 

this  would  have  been  a  heavy  in-  25,000/.  on  the  estate  belonging  to 

[  *323  ]        cumbranoe  upon  the  estate  *I  shall  him  at  North  Elmham  and  in  other 

give  to  my  grandson,  (George  John,  parishes,  upon  which  the  discharges 

The  charges  which  I  have  paid  to  my  from  Mary  Milles,  the  daughter  of 

brother  John,  and  sister  Mary,  I  have  John  Milles,  were  indorsed :  that  the 

paid  out  of  my  own  money ;  and  I  witness  inspected  the  deed,  and  said 

intend  my  grandson  should  have  the  to  Milles :  *'  Tour  paying  these  simis 

estate  discharged  from  them ;  f or  I  is  a  great  act  of  kindness  and  affec- 

do  not  consider  the  monies  I  have  tion  towards  your  grandson." 
paid  as  a  debt   due  to  myself:" 
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the  2nd  of  October,  1801,  ought  not  to  be  used  for  raising  the 
6.529/.  17«.  4(2.,  or  any  part  thereof,  but  that  the  same  ought  to 
be  held  to  attend  upon  and  to  protect  the  inheritance ;  and  direct 
that  the  trustees  of  the  said  term  do  respectively  hold  and  use 
that  term  only  for  the  uses  and  purposes  aforesaid. 

I  have  made  no  observation  on  the  question  of  election, 
hideed  that  was  considered  to  be  a  hopeless  case  in  argument. 
Declare  that  the  persons  taking  benefits  both  under  the  will  of 
Richard  Milles,  and  of  Mary  Milles,  are  not  bound  to  elect  under 
which  they  will  take;  but  that  they  are  entitled  to  claim  and 
take  under  both  wills ;  and  dismiss  the  bill  so  far  as  it  seeks  to 
have  the  17,500/.  and  6,529/.  lis.  4d.  raised,  and  paid  as  part  of 
the  personal  estate  of  Richard  Milles,  and  so  far  also  as  it  seeks 
to  pot  the  defendants  or  any  of  them  to  an  election ;  and  refer 
it  to  the  Master  to  take  the  accounts  of  Mary  Milles's  estate  in 
the  usual  manner ;  and  then,  respecting  the  costs  of  the  suit, 
considering  this  a  suit  absolutely  necessary  for  the  purpose  of 
settling  the  family  estate,  and  that  it  arises  from  a  claim,  not 
a  litigious  one,  and  considering  that  George  John  Milles  is  the 
executor  and  residuary  legatee  of  Mary  Milles,  and  is  also  tenant 
for  life  of  the  freehold  estates,  direct  that  the  costs  of  all  parties 
in  (his  suit  shall  be  paid  by  George  John  Milles,  out  of  the  estate 
of  Mary  Milles,  and  reserve  further  directions  and  the  costs  of 
taking  the  accounts  in  the  usual  way. 


ASTLBY 

r. 
Milles, 


[347] 


BEVAN  V.  LEWIS. 
STOKES  V.  WHITTAKEB. 

(1  Simons,  376—385.) 

If  a  partner  borrows  a  sum  of  money,  and  giyes  hia  own  security  only 
for  it,  it  does  not  become  a  partnership  debt  by  being  applied  for  partner- 
ship purposes,  with  the  knowledge  of  the  other  partner. 

The  bill  stated  that,  by  the  articles  of  partnership  between 
the  plamtiff  Sevan  and  the  defendant  Lewis,  dated  the  29th  of 
Marchy  1823,  they  agreed  to  become  partners,  as  linen-drapers, 
ior  six  years,  from  the  29th  of  March  then  next :  that  the  trade 


1827. 
May  S, 

Hart,  V.-C. 

[  876  ] 
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beyan       should  be  carried  on  at  Lewis's  shop  in  Holbom :  that,  for  the 

Lewib.  purpose  of  forming  a  capital  for  carrying  on  the  business,  Lewis 
should  bring  into  the  partnership  500Z.,  including  what  he  had 
expended  in  purchasing  the  premises  and  fitting  up  the  shop  : 

[  *377  ]  that  neither  of  the  parties  should,  without  *the  consent  of  tbe 
other,  draw  or  accept  any  bill  of  exchange,  or  promissory  note, 
or  contract  any  debt  on  account  of  the  partnership,  except  in 
the  regular  course  of  business,  or  assign  over  his  share  of  the 
partnership  effects,  or  become  bail  or  security  for  any  person, 
or  do  any  act  by  which  the  partnership  effects  might  be  seized 
or  taken  in  execution :  that,  if  either  of  the  parties  should  act 
contrary  to  the  articles,  the  other  should  be  at  liberty  to  dissolve 
the  partnership,  by  giving  notice  in  writing  to  the  offending 
partner ;  and  that,  at  the  expiration  or  other  sooner  determi- 
nation of  the  partnership,  the  partnership  debts  should  be  paid, 
the  capital  of  the  partners  repaid  with  interest,  and  the  clear 
surplus  of  the  monies  belonging  to  the  partnership  be  equally 
divided  between  the  partners.  The  bill  further  stated  that  the 
partnership  was  entered  upon  pursuant  to  the  provisions  of  this 
indenture:  that  Lewis,  unknown  to  the  plaintiff,  executed  a 
warrant  of  attorney,  dated  the  24th  of  December,  1822,  to  confess 
judgment  against  him,  Lewis,  in  E.  B.  at  the  suit  of  the  defen- 
dant Siely,  for  500Z.  and  interest:  that  since  the  formation  of 
the  partnership,  Lewis,  contrary  to  the  articles,  had  executed 
a  warrant  of  attorney,  dated  the  9th  of  August,  1828,  to  confess 
judgment  against  him  in  the  same  Court,  at  the  suit  of  the  defen> 
dants  Siely  and  Gubitt,  for  500Z.  and  interest :  that  judgments 
had  been  entered  upon  these  warrants  of  attorney,  and  writs 
of  fi.  fa.  sued  out  upon  them :  that  the  defendants,  Whittaker 
and  Laurie,  the  Sheriff  of  Middlesex  had,  by  virtue  of  the  writs, 
entered  upon  the  partnership  premises,  and  seized  a  considerable 
part  of  the  stock  and  effects,  and  had  proceeded  to  sell  some  part 
thereof,  and  intended  to  sell  the  remainder,  and  to  seize  the  other 

[  •378  ]  parts  of  the  partnership  property,  *and  to  sell  the  same,  and  to 
pay  over  the  proceeds  to  Siely  and  Gubitt,  to  the  injury  of  the 
joint  creditors  of  the  partnership :  that  the  partnership  property 
having  been  taken  in  execution  as  aforesaid,  the  plaintiff  had 
given  Lewis  notice  in  writing,  declaring  the  partnership  to  be 
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dksolved  :  that  Lewis  was  largely  indebted  to  the  plaintiff :  that       Bevan 

the  stock  and  effects  of  the  partnership  ought  to  be  sold,  the       lbwis. 

proceeds  applied  in  payment  of  the  partnership  debts,  and  the 

surplus  divided  between  the  plaintiff  and  Lewis:  that  Siely 

and  Gabitt  were  not  entitled,  under  the  executions,  to  seize 

the  stock  and  effects,  nor  had  they  any  interest  therein,  except 

in  Lewis's  share  of  the  surplus  aforesaid.     The  bill  prayed  for 

the  usual  partnership  accounts :  that  the  stock  and  effects  might 

be  sold,  and  the  produce  applied  in  payment  of  the  debts  of  the 

partnership :  that  the  plaintiff's  share  of  the  surplus  might  be 

paid  to  him:   that   Siely  and  Cubitt  and  the   Sheriff  might 

be  restrained  from  proceeding  in  the  executions,  and  selling  the 

stock  and  effects,  and  paying  over  the  proceeds  of  the  part  already 

sold  to  Siely  and  Cubitt :  that  a  receiver  might  be  appointed ; 

and  that  the  Sheriff  might  be  ordered  to  pay  over  to  him  the 

money  collected  under  the  executions,  and  to  deliver  to  him 

the  stock  and  effects  which  had   been  seized  and  remained 

unsold. 

The  supplemental  bill  stated  that  the  partnership  property 
had,  by  accounts  which  had  been  taken,  been  found  deficient 
to  answer  the  debts,  by  2,000  and  upwards ;  that,  on  the  27th 
of  August  then  last,  a  commission  of  bankrupt  had  been  issued 
against  Lewis  and  Bevan,  under  which  they  had  been  declared 
bankrupts,  and  the  plaintiffs  appointed  their  assignees.  It 
payed  *that  the  proceeds  of  the  stock  and  effects,  which  had  [*879J 
been  sold  by  the  Sheriff,  might  be  paid  to  the  plaintiffs, 
tiie  assignees,  for  the  purpose  of  their  being  applied  to  the 
payment  of  the  joint  debts  of  the  co-partnership. 

The  defendants  Siely  and  Cubitt,  in  their  answer  to  the  original 
and  supplemental  bills,  said  that  the  first-mentioned  sum  of  5002. 
vas  lent  by  Siely  to  Lewis  on  the  24th  of  December,  1824  ;  and 
that  part  thereof,  amounting  to  8502.  was  applied  by  Lewis  in 
the  purchase  of  the  lease  of  the  premises  upon  which  Lewis  was 
then  about  to  carry  on  the  business  of  a  linendraper  and  upon 
whieh  he  and  Bevan  afterwards  carried  on  the  same  business  in 
partnership ;  but  that  the  lease  was  taken  in  Lewis's  name  only : 
that  Bevan  advanced  no  part  of  the  capital  of  the  partnership  : 
that  he  had  become,  and  was  well  aware  of  Lewis'B  having 
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Bbvan  borrowed  the  500Z.  of  Siely,  and  given  the  promissory  note  and 
Lewip.  warrant  of  attorney  for  securing  it :  that  he  also  knew  how  Lewis 
bad  applied  the  500Z.  or  at  least  the  S50Z.  part  thereof:  that 
Lewis  and  Bevan  having  occasion  for  an  advance  of  money, 
Lewis,  at  the  request  and  instance  of  Bevan,  as  the  defendants 
had  been  informed  and  believed,  and  with  his  express  authority 
to  give  any  security  for  the  re-payment  thereof  that  might  be 
required,  applied  to  the  defendants  Siely  and  Cubitt  for  the  loan 
of  the  further  sum  of  500/.  and  in  consequence  of  such  applica- 
tion the  defendants  advanced  and  lent  that  sum,  upon  Lewis 
giving  a  promissory  note,  dated  the  9th  of  August,  1823,  and  a 
warrant  of  attorney  as  a  collateral  security  :  that  Lewis  executed 
the  note  and  warrant  of  attorney  with  the  privity  and  appro- 
[^aso]  bation,  as  the  defendants  had  been  ^informed  and  believed,  of 
Bevan,  who  previously  knew  that  it  was  Lewis's  intention  to 
execute  the  same,[and  that  the  500L  was  to  be  applied  for  the 
partnership  purposes,  and  for  the  joint  use  and  benefit  of  Bevan 
and  Lewis  :  that  the  500/.  was,  by  Bevan*s  directions,  paid  to  the 
bankers  of  the  partnership,  to  the  joint  credit  of  the  partners, 
and  was  afterwards  applied  by  them  in  paying  the  debts  of  the 
partnership :  that  the  defendants  had  been  informed  and  believed 
that,  at  the  date  of  the  commission,  and  during  the  partnership, 
Bevan  had  no  property  therein :  that  the  property  had  been 
seized  under  the  executions  before  any  act  of  bankruptcy  had 
been  committed  by  Bevan  and  Lewis,  or  either  of  them :  that, 
as  the  defendants  believed,  the  partnership  was  considerably 
indebted  to  Lewis,  and  not  Lewis  to  the  partnership :  that  the 
defendants  were  unable  to  set  forth  whether  the  partnership 
effects  were  insufficient  to  pay  the  debts ;  and  that  they  did  not 
admit  the  validity  of  the  commission,  or  any  of  the  requisites  to 
sustain  the  same. 
The  answers  were  replied  to,  but  no  evidence  was  gone  into  on 

either  side ;  and  the  cause  now  came  on  to  be  heard. 

♦  *  *  *  « 

L  S81  ]  Mr,  Home  and  Mr.  Theobald y  for  the  plaintiffs : 

The  question  is,  whether  the  property,  which  has  been  taken 
under  the  executions,  belongs  to  the  parties  who  issued  the  writs. 
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or  to  the  assignees.  It  is  clear  that  the  property  that  was  seized  Beyan 
belonged  to  the  partnership  and  that  the  debts  for  which  it  was  lewis. 
seised  were  the  separate  debts  of  one  of  the  partners.  The 
securities  were  executed,  the  judgments  entered  up,  and  the 
executions  issued  against  Lewis  only.  If  the  defendants  have 
no  lien  on  this  property,  it  is  their  own  fault,  as  they  might 
have  had  the  warrants  of  attorney  executed  by  both  partners 
vhich  they  omitted  to  have  done.  The  utmost  that  the  defen- 
dants can  be  entitled  to,  is  Lewis's  share  of  the  surplus,  if 
there  shall  be  any,  after  all  the  demands  on  the  partnership 
are  satisfied. 

Mr.  Heald,  and  Mr.  Rose^  for  the  defendants  Sie^ly  and 
Cubitt: 

If  the  debts  for  which  the  securities  were  given  had  been 
the  separate  debts  of  Lewis,  no  answer  could  be  given  to  the 
argoments  for  the  plaintiffs.  But  they  were  the  joint  debts 
of  both  partners,  notwithstanding  the  securities  were  executed 
bj  Lewis  alone ;  for  both  the  sums  were  used  for  partnership 
purposes  with  Bevan's  privity  and  consent,  and  one  of  them  was 
even  borrowed,  with  his  knowledge,  for  those  purposes.  These 
gams,  therefore,  by  the  use  that  was  made  of  them,  became 
joint  debts. 

Mr.  PhiUimorey  for  the  defendants,  Laurie  and  Whittaker, 
the  Sheriff  of  Middlesex. 

The  Yice-Chancbllob  :  [  382  ] 

The  judgments  that  have  been  entered  up  upon  the  securities 
for  the  sums  in  question,  must  take  their  character  from  the 
eeenrities  on  which  they  have  been  so  entered  up ;  and,  as  those 
eeearities  were  executed  by  one  only  of  the  partners,  they 
constitute  the  creditors  joint  proprietors  only  with  the  other 
partners.  The  accounts  of  the  partnership  estate  and  debts 
most  therefore  be  taken  in  the  manner  prayed  by  the  bill ;  and 
the  defendants  will  be  entitled  to  be  paid  their  debts  out  ot 
Lewis's  share  of  any  surplus  that  remains  after  all  the  demands 
on  the  partnership  are  satisfied. 

*  «  ♦  «  « 

E.B. — ^^OL.  xxvn.  P 
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iw'-  8TERNDALE  v.  HANKINSON.t 

June  19,  20.  ' 
(1  Simons,  393—403.) 

r  393 1'  '  ^  ^^  ^^  ^^  ^^^  creditor  on  behalf  of  himself  and  the  others,  will 

'-  prevent  the  Statute  of  Limitations  from  running  against  anj  of  Hie 

creditors  who  come  in  under  the  decree. 

A.  the  widow  and  administratrix  of  B.  continues  B.'s  trade  after  his 
decease.  B.  at  his  death  was  indebted  to  0.  on  balance  of  account.  A. 
continues  to  receive  goods  from  and  to  make  payments  to  C.  as  B.  had 
done,  and  she  is  charged  in  account  by  C.  with  the  debt.  The  payments 
made  by  her  to  C.  exceed  the  debt :  but  a  balance  is  ultimately  due  to 
C.  Held  that  B.'s  debt  was  discharged  by  A.'s  payments,  and  that  the 
ultimate  balance  cannot  be  proved  as  a  debt  against  B.*s  estate. 

The  bill  was  filed,  on  the  5th  of  May,  1812,  by  T.  Stemdale 
and  J.  Bobley,  grocers  and  co-partners,  and  Edward  Fogg, 
W.  Birch,  and  John  Hampson,  also  grocers  and  co-partners, 
on  behalf  of  themselves  and  all  other  the  creditors  of  George 
Hankinson,  grocer,  deceased,  who  should  come  in,  &c.  against 
William  Hankinson,  Margaret  Hankinson,  widow,  John  Marsden, 
and  John  Walton.  The  facts  stated  in  the  bill,  and  admitted 
by  the  answers,  were  that  George  Hankinson,  for  many  years 
before,  and  at  the  time  of  his  decease,  carried  on  the  trade  of 
a  grocer  at  Pendleton  in  Lancashire :  that  he  was  at  his  death 
a  trader  within  the  meaning  of  the  bankrupt  laws ;  -and  was  also 
seised  of  real  estates,  and  possessed  of  personal  estate  ;  that  he 
died  on  the  27th  of  June,  1810,  intestate,  leaving  the  defendant, 
W.  Hankinson,  his  eldest  son  and  heir-at-law,  and  the  defendant, 
Margaret  Hankinson,  his  widow :  that  Margaret  Hankinson  was 
his  administratrix :  that  he  was  at  his  decease  indebted  to  the 
plaintiffs  Stemdale  and  Bobley  in  721.  ISs.  4i.,  and  to  the 
plaintiffs  Fogg,  Birch,  and  Hampson,  in  85Z.  4«.  2d.  and  to 
divers  other  persons :  that  after  his  death  his  widow  carried 
on  the  trade  of  a  grocer :  that  a  commission  of  bankrupt  had 
issued  against  her,  under  which  she  had  been  declared  a  bank- 
rupt; and  that  the  defendants  Marsden  and  Walton  were  her 
assignees.  The  bill  prayed  for  the  usual  accounts  of  the  debts 
due  to  the  plaintiffs  and  the  other  creditors  who  should  come 

t  This  case  has  but  little  appli-      see  Bray  v.    Tofidd  (1881)  18  Ch. 
cation  tmder  the  present  practice :      Diy.  551. — O.  A.  S. 
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in,  &c.  and  *of  the  intestate's  real  and  personal  estates,  and    Stebkdale 
thdt  those  estates  might  be  applied  in  payment  of  the  debts   hankikson. 
of  the  plaintiffB  and  the  other  creditors  of  the  intestate  who      [  *  89i  ] 
should  come  in,  &c. 

On  the  14th  of  April,  1818,  the  decree,  which  is  usual  in  suits 
of  the  like  nature,  was  made.  The  Master  reported  that  several 
persons  had  come  in  before  him  and  claimed  debts  to  be  due 
to  them  from  the  intestate,  none  of  which  he  had  thought  fit 
to  allow,  except  one,  which  had  been  proved  by  the  plaintiffs 
Birch  and  Hampson,  the  surviving  partners  of  the  late  plaintiff 
Fogg;  and  that  his  reason  for  disallowing  the  debts  claimed 
by  the  other  persons,  was  that  the  testator  died  in  1810,  and 
tbat  the  decree  was  not  made  until  eight  years  afterwards,  and 
that  no  proceedings  had  been  taken  for  the  recovery  of  those 
debts,  whereby  the  claimants  were,  as  he  conceived,  barred  of 
anv  remedy.  Three  of  the  persons  whose  claims  had  been 
disallowed  excepted  to  this  report. 

Mr.  Agar^  Mr.  Parker^  Mr.  Barber,  and  Mr,  BickerstetJi, 
in  support  of  the  exceptions  : 

•  *    The  pronouncing  of  the  decree  must  be  taken  to  *have       [  'soo  ] 
relation  to  the  time  when  the  bill  was  filed.    Is  every  creditor, 
immediately  on  the  debtor's  decease,  to  sue  the  personal  repre- 
sentative, and  so  waste  the  assets.    It  is  not  the  fault  of  any 

party  that  the  decree  was  not  obtained  immediately  upon  the 
answer  being  put  in.  It  was  the  course  of  the  business  of  the 
Court  that  prevented  it. 

Mr.  Healdy  Mr.  Shadwell,  Mr.  Duckworth,  and  Mr.  Knight, 
for  the  report : 

*  *  There  are  only  two  modes  by  which  the  operation  of 
the  statute  can  be  prevented :  first,  where  there  has  been  an 
acknowledgment  of  the  debt  by  the  party  sought  to  be  charged : 
secondly,  where  a  suit  has  been  instituted  which  the  creditor 
can  control.  A  suit  like  the  present  one  is  in  the  sole  power 
of  the  plaintiff  on  the  record :  he  may  dismiss  it  whenever  he 

pleases.    *     *    If  the  principle  upon  which  the  exceptions  are       [  897  ] 
founded  is  to  prevail,  a  suit  may  be  suffered  to  remain  abated 

p2 
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Stebndalb    for  twenty  years,  and  yet  a  debt,  which  was  within  a  year  of 
Hakecnsok.   being  barred  when  the  bill  was  filed,  will  be  kept  alive.    It  is 
the  decree  only  which  stops  the  other  creditors ;  but  before  the 
decree  is  pronounced  the  statute  will  run.    «    *    * 

The  Yice-Ghangellor  : 

That  the  commencing  proceedings  in  equity  will  not  prevent 
the  operation  of  the  Statute  of  Limitations,  is  indisputable.    It 
a  creditor's  bill  is  dismissed,  the  pendency  of  the  suit  will  not 
prevent  the  defendant  from  taking  the  benefit  of  the  statute. 
[  898  ]  This  case  has  been  reasoned  on  two  fallacies,  as  applied  to 

the  jurisdiction  of  the  Court.  First,  the  statute  does  not  bar 
the  debt,  but  the  remedy  only;  and  courts  of  law  have  per- 
mitted the  statute  to  be  evaded  by  recognitions  of  the  demand, 
to  such  an  extent  as  to  amount,  almost,  to  a  repeal  of  the 
statute.    On  this  ground  I  think  that  the  debt  exists. 

The  other  fallacy  is,  that  the  statute  bars  the  suit  in  equity ; 
which  it  does  not.  But,  as  courts  of  equity  will  not  entertain 
stale  demands,  they  have  thought  proper  to  adopt  the  limit  of 
six  years,  in  analogy  to  the  statute ;  and  pleas  of  the  statute  are 
admitted  in  these  Courts  by  analogy  only.  Where  the  circum- 
stances of  a  case  are  such  as  to  make  it  against  conscience  to 
apply  the  rule  founded  upon  this  analogy,  the  Court  will  not 
enforce  it.  It  has  been  said  that,  if  a  creditor  files  a  bill  on 
behalf  of  himself  and  others,  and  permits  it  to  be  dismissed 
before  decree,  the  statute  would  apply.  I  dissent  from  this 
proposition ;  for  I  think  that  the  Court  would  protect  a  creditor 
against  any  accident  of  that  kind.  I  have  no  doubt  that,  if 
a  creditor  file  a  bill  and  it  appears  that  the  rule  adopted  by 
analogy  to  the  statute  would  affect  his  demand,  but  that  a  bill 
had  been  before  filed  by  another  creditor,  and  that  the  plaintiff 
in  the  second  suit  had,  in  confidence  that  the  former  suit  would 
be  prosecuted,  abstained  from  filing  his  bill,  the  Court  would 
not  apply  its  rule.  Every  creditor  has,  to  a  certain  extent,  an 
inchoate  interest  in  a  suit  instituted  by  one  on  behalf  of  himself 
and  the  rest ;  and  it  would  be  attended  with  mischievous  con- 
sequences to  estates  of  deceased  debtors  if  the  Court  were  to 
lay  down  a  rule  by  which  every  creditor  would  be  bound  either 
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to  file  his  bill,  or  bring  his  action.     "^Soits  have  been  instituted    Stbbkdale 
in  which  creditors,  in  consequence  of  the  deaths  of  parties  and   hakkinsok. 
%  variety  of  other  circumstances^  have  been  unable  to  procure       [  *399  ] 
a  decree  for  two  or  three  years,  although  every  reasonable  dili- 
gent may  have  been  used ;  and,  if  the  schedules  to  most  of  the 
reports  made  in  suits  of  this  nature  were  looked  through,  it  would 
be  found,  by  comparison  of  dates,  that  two  thirds  of  the  creditors 
might  have  been  shut  out  by  a  strict  application  of  the  rule. 

The  principle  of  convenience  does  not  apply ;  for  the  adoption 
of  the  role,  in  all  cases  where  the  six  years  had  run  before  the 
decree,  woald  not,  for  the  reasons  I  have  before  stated,  be  a 
protection  to  the  estates  of  debtors,  in  the  aggregate. 

It  has  been  said  that  every  creditor  who  files  a  bill  on  behalf 
of  himself  and  the  other  creditors  may  dismiss  his  bill  if  he 
pleases.  But  this  proposition  is  not  true  to  the  extent  to  which 
it  has  been  stated.  I  apprehend  that  it  is  not  the  rule  of  the 
Conrt  that  a  creditor  may,  under  all  circumstances,  dismiss  his 
M,  I  recollect  instances  in  which  a  creditor  who  has  filed  a 
bill  on  behalf  of  himself  and  the  other  creditors,  has  worked 
a  benefit  to  himself  by  the  orders  of  the  Court,  and  has  attempted 
to  dismiss  his  bill ;  but  I  have  a  strong  impression  that  Lord 
Eldok  said  that,  having  given  the  Court  possession  of  the  suit 
by  a  decretal  order,  it  was  not  competent  to  him  to  defeat  any 
other  creditor  by  dismissing  his  bill. 

I  entertain  no  doubt  that  every  creditor  has,  after  the  filing 
of  the  bill,  an  inchoate  interest  in  the  suit  to  *the  extent  of  [  *400  ] 
its  being  considered  as  a  demand,  and  to  prevent  his  being  shut 
oat  because  the  plaintiff  has  not  obtained  a  decree  within  the 
m  years;  and,  therefore,  I  am  clearly  of  opinion  that  this 
exception  must  be  allowed. 

Another  exception  was  taken  to  the  report,  by  the  plaintiff 
Mley,  who  had  claimed  a  debt  of  82Z.  IBs.  4d.  in  which  the 
intestate,  at  the  time  of  his  death,  was  indebted  to  him,  on 
balance  of  account,  for  goods  sold  and  delivered  by  him  and 
Thomas  Stemdale,  his  late  co-partner,  to  the  intestate. 

It  appeared,  by  the  ledger  of  T.  Stemdale  and  Eobley,  that 
the  intestate,  on  the  9th  of  April,  1809,  owed  them  a  balance 
of  1921.  3a.  Id.    From  that  time  to  the  day  of  the  intestate's 
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Stbbndalb    death  they  sold  him  goods  to  the  amount  of  106Z.  15s,  SiL 
Havubbgn.  making  together  298Z.   18«.   lOci. ;  and  they  received  in  casl 
and  goods,  during  the  same  period,  142Z.  11a.,  leaving  a  balance 
of  166Z.  Is.  lOd.  due  from  the  intestate  at  his  death.    ♦     *     * 

[  408  ]        The  Yigb-Ghakcellob  : 

I  have  no  doubt  that  the  Master's  report  is  right. 

It  is  admitted  that  a  balance  of  156L  7«.  lOd.  was  due  at  the 
intestate's  death.  The  widow,  having  possessed  assets,  permite 
accoimts  to  be  rendered  to  her  in  which  she  is  made  debtoi 
to  that  amount.  Between  the  rendering  of  the  account  and 
the  24th  of  December  in  the  same  year,  she  paid,  to  the  party 
rendering  the  accounts,  sums  to  a  greater  amount  than  the 
balance  with  which  she  was  charged;  and  the  question  is, 
whether  she  did  not  intend  to  pay  the  debt  of  her  husband. 
Suppose  that,  in  December,  1810,  a  bill  had  been  filed,  by  this 
creditor,  against  the  administratrix,  to  make  her  account  for  her 
receipts  on  account  of  the  intestate's  estate,  and  that  an  appli- 
cation had  been  made  in  the  suit  for  her  to  pay  the  amount  oi 
assets  received  by  her  into  Court ;  if  it  appeared  that  she  had 
made  payments  in  discharge  of  the  balance  due  from  her 
husband,  the  Court  certainly  would  not  order  her  to  pay  in 
the  whole  amount  of  her  receipts,  but  would,  undoubtedly, 
allow  her  to  retain  the  amount  of  payments  so  made  by  her. 

Exception  over-ruled. 


1827.  GREEN  V.  WEAVER. 

June  18, 19. 
Oet.  29.  (1  Simons,  404—434 ;  S.  C.  6  L.  J.  Ch.  l.)t 

Hast  V  -C  "^  broker  in  the  city  of  London  must  answer  a  bill  of  discovery  in  aid 

r  404 1  ^^  ^^  action  brought  against  him  by  his  employer  for  misconduct, 

although  the  discovery  will  subject  him  to  the  penalty  of  a  bond  given 
by  him  to  the  corporation,  on  his  admission* 

[The  facts  of  this  case  sufficiently  appear  from  the  judgment : 
the  bill  sought  discovery  in  respect  of  alleged  frauds  by  the 
defendants  while  acting  as  brokers  for  the  plaintiff. 

t  CJiadwick  v.  Chadivick  (1852)  22      Saunders  v.  Wid,  '92,  2  Q.  B.  321, 
L.   J.   Ch.   329,   330;    Hunnings  v.      C.  A. 
WilliamBon  (1883)  10  Q.  B.  D.  459; 
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The  defendant  Weaver  by  his  answer   said  that    he   was       Gbsbit 
advised  that  the  discovery  sought  by  the  bill,  as  to  the  matters     wbaybb. 
not  answered  by  him,  might  subject  him  to  penalties ;  and  he 
therefore  objected  to  answer  the  same,  and  insisted  that  he  was 
entitled  to  the  same  benefit  of  objection  as  if  he  had  pleaded 
the  matters  in  bar  to  the  said  discovery. 

The  defendants  Stanley  and  Hempstead  answered  to  and  [  416  ] 
admitted  parts  of  the  bill ;  and  then  set  forth  so  much  of  the  6th 
Anne  as  relates  to  the  admission  of  brokers,  and  imposes  the 
penalty  of  252.  on  persons  acting  as  brokers  without  being  duly 
admitted  ;  and  then  concluded  thus : — "  And  these  defendants 
say  that  they  have  not,  nor  hath  either  of  them,  been  admitted 
to  act  as  brokers,  or  a  broker,  in  pursuance  of  the  said  Act  of  the 
6th  year  of  the  reign  of  her  late  Majesty  Queen  Anne ;  that  each 
and  every  of  the  transactions  in  the  bill  mentioned,  in  respect  of 
which  discovery  is  sought,  took  place  within  the  city  of  London 
and  the  liberties  thereof ;  that  they  are  advised  that  the  discovery 
sought  by  the  bill,  as  to  the  several  matters  not  already  answered 
by  these  defendants,  might  subject  them  to  penalties ;  and  these 
defendants,  therefore,  object  to  answer  the  same ;  and  insist  that 
they  are  entitled  to  the  same  benefit  of  objection  as  if  they  had 
pleaded  the  said  matters  in  bar  to  the  said  discovery." 

The  plaintiff  excepted  to  each  of  these  answers.  The  excep- 
tions were  thirty-five  in  number.  The  Master  allowed  all 
the  exceptions :  upon  which,  the  defendants  excepted,  generally, 
to  the  Master's  report.] 

Mr.  Home,  and  Mr.  PemherUm,  in  support  of  the  exception       [  4^7  ] 
to  the  report : 

The  bill  is  not  filed  for  the  purpose  of  having  the  accounts 
taken  between  the  parties ;  but  it  states,  merely,  acts  done  by 
the  defendants  which  are  alleged  to  be  a  breach  of  their  duty 
to  the  plaintiff,  as  his  brokers ;  and  that  the  plaintiff  has  brought 
an  action  against  the  defendants  to  recover  damages  for  such 
alleged  breach  of  duty ;  and  it  prays,  simply,  a  discovery  in  aid  of 
that  action.  The  ground  upon  which  the  defendants  contend  that 
they  are  protected  from  answering  is,  that  if  they  have  conducted 
themselves  as  the  bill  alleges,  they  are  subject  to  penalties,  and 
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Bevak       borrowed  the  500Z.  of  Siely,  and  given  the  promissory  note  and 
Lewip.       warrant  of  attorney  for  securing  it :  that  he  also  knew  how  Lewis 
had  applied  the  5002.  or  at  least  the  8502.  part  thereof:  that 
Lewis  and  Bevan  having  occasion  for  an  advance  of  money, 
Lewis,  at  the  request  and  instance  of  Bevan,  as  the  defendants 
had  been  informed  and  believed,  and  with  his  express  authority 
to  give  any  security  for  the  re-payment  thereof  that  might  be 
required,  applied  to  the  defendants  Siely  and  Cubitt  for  the  loan 
of  the  further  sum  of  500Z.  and  in  consequence  of  such  applica- 
tion the  defendants  advanced  and  lent  that  sum,  upon  Lewis 
giving  a  promissory  note,  dated  the  9th  of  August,  1828,  and  a 
warrant  of  attorney  as  a  collateral  security  :  that  Lewis  executed 
the  note  and  warrant  of  attorney  with  the  privity  and  appro- 
[  *38o  ]       bation,  as  the  defendants  had  been  ^informed  and  believed,  of 
Bevan,  who  previously  knew  that  it  was  Lewis's  intention  to 
execute  the  same,[and  that  the  5002.  was  to  be  applied  for  the 
partnership  purposes,  and  for  the  joint  use  and  benefit  of  Bevan 
and  Lewis  :  that  the  500/.  was,  by  Sevan's  directions,  paid  to  the 
bankers  of  the  partnership,  to  the  joint  credit  of  the  partners, 
and  was  afterwards  applied  by  them  in  paying  the  debts  of  the 
partnership :  that  the  defendants  had  been  informed  and  believed 
that,  at  the  date  of  the  commission,  and  during  the  partnership, 
Bevan  had  no  property  therein :  that  the  property  had  been 
seized  under  the  executions  before  any  act  of  bankruptcy  had 
been  committed  by  Bevan  and  Lewis,  or  either  of  them :  that, 
as  the  defendants  believed,  the  partnership  was  considerably 
indebted  to  Lewis,  and  not  Lewis  to  the  partnership :  that  the 
defendants  were  unable  to  set  forth  whether  the  partnership 
effects  were  insufficient  to  pay  the  debts ;  and  that  they  did  not 
admit  the  validity  of  the  commission,  or  any  of  the  requisites  to 
sustain  the  same. 
The  answers  were  replied  to,  but  no  evidence  was  gone  into  on 

either  side ;  and  the  cause  now  came  on  to  be  heard. 

♦  ♦  ♦  ♦  ♦ 

L  S81  ]  jf;..  Home  and  Mr.  Theobald,  for  the  plaintiffs : 

The  question  is,  whether  the  property,  which  has  been  taken 
under  the  executions,  belongs  to  the  parties  who  issued  the  writs. 
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or  to  the  assignees.  It  is  clear  that  the  property  that  was  seized  Bxyan 
belonged  to  the  partnership  and  that  the  debts  for  which  it  was  lewib. 
seised  were  the  separate  debts  of  one  of  the  partners.  The 
sdcarities  were  executed,  the  judgments  entered  up,  and  the 
eiecations  issued  against  Lewis  only.  If  the  defendants  have 
no  lien  on  this  property,  it  is  their  own  fault,  as  they  might 
have  had  the  warrants  of  attorney  executed  by  both  partners 
whieh  they  omitted  to  have  done.  The  utmost  that  the  defen- 
dants can  be  entitled  to,  is  Lewis's  share  of  the  surplus,  if 
there  shall  be  any,  after  all  the  demands  on  the  partnership 
are  satisfied. 

Mr.  Heald^  and  Mr.  Rose^  for  the  defendants  Siely  and 
Cubitt: 

If  the  debts  for  which  the  securities  were  given  had  been 
the  separate  debts  of  Lewis,  no  answer  could  be  given  to  the 
argoments  for  the  plaintiffs.  But  they  were  the  joint  debts 
of  both  partners,  notwithstanding  the  securities  were  executed 
by  Lewis  alone ;  for  both  the  sums  were  used  for  partnership 
purposes  with  Sevan's  privity  and  consent,  and  one  of  them  was 
eyen  borrowed,  with  his  knowledge,  for  those  purposes.  These 
sums,  therefore,  by  the  use  that  was  made  of  them,  became 
joint  debts. 

Mr.  Pkiliimore,  for  the  defendants,  Laurie  and  Whittaker, 
the  Sheriff  of  Middlesex. 

ThB  YlCE-CHAKCBLIiOB  :  [  S82  ] 

The  judgments  that  have  been  entered  up  upon  the  securities 
for  the  sums  in  question,  must  take  their  character  from  the 
secorities  on  which  they  have  been  so  entered  up ;  and,  as  those 
securities  were  executed  by  one  only  of  the  partners,  they 
constitute  the  creditors  joint  proprietors  only  with  the  other 
partners.  The  accounts  of  the  partnership  estate  and  debts 
miist  therefore  be  taken  in  the  manner  prayed  by  the  bill ;  and 
the  defendants  will  be  entitled  to  be  paid  their  debts  out  ot 
Lewis's  share  of  any  surplus  that  remains  after  all  the  demands 
on  the  partnership  are  satisfied. 

«  «  «  «  « 
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asuBN       discovery  for  the  purpose  of  enabling  himself  to  give  evidence 
Wbavbb.     ^  the  action,  that  damages  may  be  awarded  accordingly. 

Upon  a  case  thus  stated,  I  think  that  two  propositions  may  be 
assumed :  1st,  that  the  policy  of  the  law  not  only  requires  that 
[  •^^s  ]  a,  broker  or  agent  should  act  ♦with  fidelity  to  his  employer,  and 
should  be  ready,  at  all  times,  to  render  a  full  and  clear  account 
of  his  transactions ;  but,  2ndly,  from  the  nature  of  this  case, 
the  defendant  must  possess,  and  perhaps  exclusively  possess, 
the  means  of  stating  that  account,  which  the  policy  of  the  law 
entitles  the  plaintiff  to  demand.  I  think  these  propositions  may 
be  assumed  in  this  case  as  clear. 

The  defendants  have  set  up  separate  defences,  but  they  arrive, 
in  the  result,  to  the  same  conclusion,  namely,  that,  by  giving 
the  discovery,  they  may  subject  themselves  to  penalties,  and 
that  a  court  of  equity  will  not  compel  a  discovery  which  will 
produce  that  consequence.  The  defendant,  James  Weaver, 
admits  that,  at  the  tune  of  the  alleged  transactions,  the  plaintiff 
was  a  Blackwell-Hall  factor  in  the  city  of  London :  and  this, 
which  is  a  fact  that  the  plaintiff  might  easily  prove  aliunde^  is 
the  only  substantive  fact  in  which  he  makes  the  discovery 
demanded.  As  to  the  other  facts,  he  sets  up  the  statute  6th 
Anne,  by  which  persons  acting  as  brokers  in  the  city  of  London, 
are  required  to  be  admitted,  as  such,  by  the  Court  of  the  Lord 
Mayor  and  Aldermen,  and  under  certain  regulations  for  ensuring 
to  their  principals  the  good  conduct  of  the  broker. 

[His  Honour  here  stated  the  clauses  of  the  Acts  of  Parliament, 
the  bond, 'and  the  oath  taken  by  the  defendant  on  his  admission 
as  a  broker,  under  which  the  discovery  sought  by  the  bill  would 
have  subjected  him  to  penalties.] 

He  then  states  that  Stanley  and  Hempstead  and  himself 
[•426]  carried  on  business,  as  partners  and  wool  brokers,  *under  the 
firm  of  Weaver  &  Co. :  That  they  never  were  admitted  to  act 
as  brokers,  and  that  they  are  not  entitled  to  act  in  that  capacity ; 
and  that  this  discovery  of  the  facts  called  for  by  the  bill,  would 
subject  himself  not  only  to  the  penalties,  but  to  give  evidence 
against  himself  that  he  has  been  guilty  of  a  breach  of  his  oath : 
and,  on  these  grounds,  he  claims  the  benefit  of  the  rule  of  the 
Court  which  prohibits  a  man  from  criminating  or  subjecting 


TOL.xxvn.]  1827.    CH.    1  SIM.  426—427.  219 

himself,  by  his  own  discovery,  to  penalties.    The  defence  I  have       Obeek 
DOW  stated  is  that  upon  which  the  defendant  considers  that  he     weaVeb. 
is  entitled  to  refuse  the  discovery. 

Now,  that  the  rule  of  a  court  of  equity  is,  that  a  man  shall  not 
be  compelled  to  answer  to  any  facts  which  may  tend  to  criminate 
him  or  subject  him  to  penalties  or  forfeitures,  is  undeniable ;  but 
the  due  application  of  this  rule  to  the  circumstances  of  individual 
cases,  has  been,  at  all  times,  a  matter  of  much  controversy;  and 
80  much  so,  that,  I  believe,  not  less  than  one  hundred  cases  are 
to  be  found  in  the  reports,  in  which  the  question  was,  whether 
the  defendant  was  or  not  bound  to  give  the  discovery  sought 
for.  The  due  application  of  the  rule  to  the  present  case,  is  that 
which  I  have  laboured  to  arrive  at. 

If  I  decide  that  the  defendants  are  bound  to  answer,  it  may  be 
said  that  my  decision  is  inconsistent  with  the  doctrine  laid  down 
by  great  Judges  in  former  cases.  If  I  decide  that  the  defendants 
are  not  bound  to  answer,  I  may  render  those  Acts  of  Parliament, 
especially  framed  for  the  purpose  of  protecting  principals  from 
the  dishonesty  of  their  agents,  a  cover  to  their  agents  in  the 
grossest  and  most  scandalous  frauds ;  *for,  stript  of  the  effect  of  [  *427  ] 
the  statutes,  as  inflicting  penalties,  it  would  be  the  common 
coarse  of  the  court  of  equity  to  compel  each  of  these  defendants 
to  state,  on  oath,  whether  they  were  employed  as  brokers  and 
agents  of  the  plaintiff,  and  whether  they  acted  in  that  capacity, 
and  to  set  forth  every  particular  of  each  of  the  defendant's 
dealings  as  agent  or  broker  of  the  plaintiff,  and  to  produce  every 
entry  in  his  books,  and  every  document  relating  to  these 
transactions.  If  a  court  of  equity,  in  this  case,  protected  him 
from  the  discovery,  the  plaintiff's  proceeding  at  law  must  be 
quite  nugatory ;  for  the  materials  of  evidence  must  necessarily 
rest,  almost  exclusively  (as  I  have  observed)  in  their  possession. 
I  hope  this  question  may  be  decided  without  my  falling  into 
the  dilemma  of  impeaching  any  anterior  decision.  I  have 
looked  through  every  case  on  this  subject  that  was  cited ;  and, 
most  especially,  I  have  applied  myself  to  those  which  were  before 
Lord  Eldon  which  have  been  relied  on.  I  have  looked  through  a 
great  variety  of  those  cases,  and  I  believe  I  have  looked  through 
and  considered  every  case  that  a  diligent  search  in  the  books  has 
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Gbeen  enabled  me  to  find,  that  has  any  bearing  on  this  question. 
Weaver.  Upon  those  cases  that  I  do  not  now  rely  on,  it  may  be  sufficient 
to  say  they  establish  the  general  principle,  and  must  protect 
the  defendant  against  the  discovery.  But,  from  the  current  of 
authority,  I  think  this  result  may  be  derived,  as  established  by 
a  series  of  decisions,  travelling  through  a  long  series  of  years, 
namely,  that  a  man,  by  the  effect  of  his  own  acts,  may  exclude 
himself  from  the  benefit  of  that  rule  of  a  court  of  equity ;  or,  to 
adopt  the  expression  of  a  very  great  Judge,  he  may  contract 
himself   out    of   the  protection  afforded  by  the  principle    of 

[  *428  ]  the  Court.  The  first  case  *that  I  allude  to  as  establishing  that 
proposition,  that  a  man  may  so  contract  himself  out  of  the 
protection  of  the  Court,  is  the  case  of  The  African  Company  v. 
Parish  decided  in  1691.  It  was  a  short  case,  as  the  majority 
of  Vernon's  cases  are.  It  is  thus :  The  African  Company  hired 
the  defendant's  ship  to  freight.  The  defendant,  by  charter-party, 
as  is  usual  in  like  cases,  agreed  that,  if  the  defendant  traded 
in  goods  the  Company  dealt  in,  he  would  pay  such  and  such 
particular  sums,  to  the  Company,  in  respect  thereof,  that  is,  in 
the  nature  of  forfeiture  or  penalties,  and  deduct  such  sums  out 
of  the  freight  which  should  be  coming  to  him.  The  bill  was 
filed,  by  the  Company,  to  discover  whether  the  defendant  had  or 
had  not  traded  in  any  such  and  what  goods  ;  and  the  defendant 
pleaded  the  charter-party,  (on  which  it  appears  that  the  sums 
therein  mentioned  were  double  the  value  of  the  goods  themselves, 
and  so  were  in  the  nature  of  a  penalty ;)  and  that  he  ought  not  to 
be  compelled  to  make  a  discovery,  by  answer,  touching  the  same, 
so  as  to  subject  himself  to  such  penalties.  The  short  decision  is : 
"  The  defendant  must  be  bound  by  his  own  agreement.  Having 
agreed  that  it  shall  be  deducted  out  of  the  freight,  he  ought 
to  discover,  it  having  been  adjudged  so,  several  times,  in  cases 
of  the  Hon.  East  India  Company."!  Now  the  note  refers  to 
the  East  India  Company's  cases,  which  I  have  not  been  able  to 
find.  But  this  note,  short  as  it  is,  will  appear  a  little  elucidated 
by  Mr.  Raithby's  edition  of  that  book,  but  it  is  inconsistent  with 
the  principle  of  other  Judges.  The  next  case  that  I  fiind  is,  The 
East  India  Company  v.  Atkins.l  That  case  was  decided  about 
t  2  Vem.  244.  t  1  Strange,  168 ;  and  1  Com.  347. 
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thirty  years  afterwards,  *in  the  year  1720  ;  and  the  language  ol  Gbkkn 
that  case,  in  the  judgment,  is  very  important,  as  to  a  subsequent  wsaveb. 
part  of  the  present  case.  I  shall  not  take  up  the  time  of  counsel,  [  *429  ] 
by  going  through,  deliberately,  the  whole  series  of  these  cases ; 
because,  the  cases  being  before  them,  it  will  be  a  waste  of  time. 
The  short  note  is  this :  "  That  where  a  man  submits  to  be 
examined  as  to  matters  which  are  penal  to  him,  equity  will  not 
iaterpose."  The  result,  however,  is  that,  in  the  judgment  in 
that  case,  it  will  be  found,  on  the  reasoning,  that  a  man  having 
contracted  to  make  the  discovery,  is  bound  to  do  so.  The  next 
ease  that  I  consider  of  importance,  is  that  of  The  South  Sea 
Company  v.  Bumsted,^  and  was  decided  eight  years  afterwards, 
in  1728.  The  agreement  in  that  case  was  under  a  similar 
eontract,  by  penalty,  not  to  trade  beyond  a  certain  extent,  and 
the  discovery  sought  was,  whether  he  had  violated  that  contract. 
The  objection  was,  that  he  should  subject  himself  to  penalties. 
The  Court  thought  that,  as  he  had  covenanted  not  to  plead  or 
demur,  he  could  not  then  object  to  the  illegality  of  that 
covenant ;  and  that  he  was  bound  to  make  the  discovery.  And, 
in  the  judgment  there,  the  Court  recognizes  the  authority  of 
The  East  India  Company  v.  Atkins. 

The  next  case  is  Wilson  v.  Prince, %  which  appears  to  be 
decided  in  1746,  but  is  not  reported :  but  it  was  cited,  by  counsel 
in  argument,  before  Lord  Hardwicke ;  and  I  give  credit  to  the 
citation  of  the  case  before  Lord  Hardwicke. 

I  think,  from  this  series  of  decisions,  there  is  sufficient  to 
authorize  me  to  decide  that  a  man  may  ^contract  so  as  to  incur  [  *430  ] 
the  obligation  to  make  the  discovery  of  all  the  facts  relative 
to  that  contract,  although  the  effect  of  that  discovery  may, 
incidentally,  subject  him  to  pecuniary  penalties.  The  reasoning 
of  Lord  Eldon,  in  the  cases  of  The  East  India  Company  v.  Neave 
(5  Yes.  178),  and  Paxton  v.  Douglas,^  imply  that  he  assents 
to  the  principle,  that  a  man  may,  by  his  conduct,  incur  an 
obligation  to  discover  the  facts,  although  that  discovery  may, 
incidentally,  subject  him  to  pecuniary  obligations.  Paxton 
T.  Douglas  has  been  a  good  deal  relied  upon  by  the  other  side  > 

t  1  Eq.  Ca.  Abr.  77.  5  12  B.  B.  175  (19  Ves.  225). 

t  2Ye8.SezL244. 
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Gbbxh  and  I  am  free  to  confess  that  that  case  did  perplex  me  exces- 
WeIVeb.  sively  by  some  of  the  dicta  laid  down  by  that  great  Judge ;  for 
he  went  there  to  the  extent  of  stating,  not  only  that  a  man 
should  not  make  a  discovery  that  would  subject  himself  directly 
to  penalty  or  criminal  prosecution,  but  that  every  question 
leading  incidentally  to  that  conclusion  would  be  likewise  equally 
objectionable.  Now  when  one  comes  to  look  at  that  as  a 
proposition  unexplained,  one  cannot  help  seeing  that  the  true 
principle  of  a  bill  in  equity,  is  that  every  statement  of  fact  in 
every  bill  ought  to  be  incidentally  leading  to  the  same  conclusion, 
ultimately,  as  the  prayer  of  the  bill  does  lead  to ;  for  the  fact  is 
either  conducive  to  the  general  result,  or  it  is  unimportant  and 
irrelevant.  But  I  take  Lord  Eldon  to  have  meant,  (and  which 
perhaps  is  not  very  fully  explained  in  the  report,  and  which 
satisfied  my  mind  a  good  deal,)  not  that  every  fact  which  may 
lead  to  the  effect  of  subjecting  a  defendant  to  a  penalty,  is 
objectionable ;  but,  where  the  sole  gist  and  object  of  the  suit  is 
to  convict  a  man  in  a  penalty,  where  there  would  be  no  other 
[  •431  ]  purpose  but  to  have  relief  in  a  court  of  equity  *on  the  footing  of 
penalty,  that,  as  a  court  of  equity  does  not  relieve  on  penalty, 
it  will  not  give  any  incidental  discovery.  That  is  the  way  I 
reconcile  and  get  rid  of  the  dicta  laid  down  in  Paxton  v.  Douglas. 
But,  however,  when  one  looks  at  what  Lord  Eldon  did,  in  point 
of  declaration,  in  the  other  cases,  and  most  especially  in  the 
case  of  Ex  parte  Dyster,^  one  cannot  help  thinking  that  he 
could  not  have  intended  to  lay  down  the  doctrine  in  a  general, 
unrestricted  manner.  The  case  came  on  upon  a  bankrupt 
petition  to  prove  a  debt  against  a  certain  bankrupt's  estate. 
The  objection  in  answer  to  the  petition,  was  that,  as  the 
petitioner  traded  as  a  principal,  at  the  same  time  as  he  was 
acting  as  a  broker  and  participating  in  brokerage  profits  (which 
the  law  prohibited)  therefore  the  law  would  not  permit  proof 
to  be  made  of  profit  acquired  by  such  trading.  Lord  Eldon 
throws  out  a  suggestion  that  he  has  nothing  to  do  with  the 
Act,  so  far  as  it  respects  transactions  between  the  broker  and 
the  city  of  London ;  and  he  permitted  the  debt  to  be  proved. 
Now  it  cannot  be  doubted  that,  if  he  admitted  the  debt  to  be 

t  2  BoBe,  349. 
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proved  in  that  case,  the  discovery  sought  by  this  bill  ought  to       Obebn 
be  made,  Wbaybb. 

Then  the  next  question  is,  inasmuch  as  the  objection  to  make 
the  discovery  arose,  in  the  cases  I  have  referred  to,  from  the 
gtipolations  of  instruments  under  seal,  can  the  solemnity  of  the 
seal  make  that  obligation  to  discover  more  obligatory  in  a  court 
of  equity,  than  the  moral  obligation  resulting  from  principal  and 
agent,  when  one  reposes  and  another  accepts  the  confidence  so 
reposed?  The  reasoning  of  the  judgment,  in  the  case  of  The 
E(Ut  India  Company  v.  Atkins ,  1  think  *shows,  conclusively,  [•4S2] 
an  opinion  that  such  was  the  moral  obligation  that  on  that 
ground  the  discovery  ought  to  be  made.  Although  Strange 
is  not  a  book  we  can  place  much  confidence  in,  yet,  in  this 
particolar  instance,  it  appears  to  be  a  very  able  and  sound 
judgment,  and  well  reported.  I  should  say  that  a  court  of 
equity  knows  no  difference  between  a  mere  moral  obligation, 
and  one  resulting  from  stipulation  by  deed. 

If  we  contrast  the  circumstances  of  this  case  with  those  of  the 
decisions  I  have  referred  to,  I  think  we  shall  find  that  this  case 
creates  a  higher  moral  obligation  to  give  the  discovery  than  any 
of  those  cases.  In  each  of  those  cases  the  parties  dealt  at  arm's 
length.  The  employer  contemplated  a  breach  of  the  contract  by 
the  agent,  and  stipulated  for  his  own  damages  in  case  a  breach 
of  contract  should  take  place.  In  the  present  case  the  employer 
surrendered  himself,  unconditionally,  to  the  agent  whom  he 
employed,  in  the  confidence  that  the  agent  sustained  the 
character  that  he  publicly  assumed.  The  employer  had  no 
reason  to  suspect,  nor  had  any  means  of  detecting  the  misrepre- 
sentation of  the  fact,  whether  they  were,  or  not,  duly  constituted 
legal  brokers.  Much  less  could  he  apprehend  that  they  were 
daily  and  hourly  living  in  the  violation  of  the  law  of  the  country 
in  so  acting,  and  that  they  kept  this  violation  lurking  in  the 
back  ground,  to  be  brought  forward,  by  way  of  defence,  against 
the  just  demands  of  those  whose  confidence  they  invited  and 
abused.  If  a  court  of  equity  gives  effect  to  a  defence  so 
constituted,  I  do  not  know  that  there  can  be  any  reason  why  an 
executor  or  administrator,  who  has  made  oath  duly  to  administer 
the  assets,  and  executed  a  bond  for  that  purpose,  may  not  allege 
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Obeen  those  matters  in  answer  to  a  bill  of  discovery  ^charging  him 
WbaVeb.  with  fraudulently  tendering  an  account  of  the  assets.  This  is 
[  '^ss  ]       the  ground  upon  which  I  act. 

I  may  here  guard  myself  by  stating  that  it  is  always  with 
reluctance  that  I  have  used  expressions  which  may  cast  imputa- 
tions on  the  parties ;  and,  from  this  place,  forbearance  is  most 
especially  to  be  observed.  But  the  reasons  on  which  my  decision 
is  founded,  constrain  me  to  assume,  though  hypothetically,  that 
the  defence  against  a  discovery  in  this  case  arises  from  the 
motives  I  have  stated.  A  demurrer  admits  every  fact  charged 
in  the  bill  to  be  true,  a  plea  does  the  same,  except  in  so  far  as 
every  fact  is  especially  traversed.  This  particular  defence  (which 
is  neither  plea  nor  demurrer)  must  be  governed  by  the  rules  which 
apply  to  demurrer  and  plea:  I  am,  therefore,  justified  in  as- 
suming the  truth  of  the  facts  charged  in  the  plaintiff's  bill. 
If  an  answer  be  given,  satisfactorily  rendering  an  account  and 
denying  the  imputed  frauds,  the  hypothetical  assumption  of  the 
fact  by  the  Court  in  the  present  discussion,  will  fall  to  the 
ground,  and  leave  no  imputation  on  the  defendants. 

Considering  the  vast  importance  of  the  present  case  to  the 
great  commercial  interests  of  the  country,  I  have  thought  it  best 
to  hazard  a  judgment  on  the  broad  principle  of  the  contest, 
instead  of  getting  rid  of  the  case  on  the  technical  distinction. 
But,  in  point  of  form,  I  think  the  exception  to  the  Master's 
report  could  not  have  been  sustained. 

The  plaintiff  has  taken  thirty-five  exceptions.  The  Master 
[  HU  ]  has  allowed  them  all.  The  exception  to  the  ^Master's  report  is 
single.  The  defendants,  by  that  exception,  aver  that  the  Master 
ought  to  have  over-ruled  every  one  of  those  exceptions.  Now,  if 
it  can  be  shown  tha<>  there  is  more  than  one  of  those  thirty-five 
exceptions  which  may  be  allowed  against  the  defendants,  without 
either  subjecting  themselves  to  penalties,  or  without  impeaching 
that  rule  of  Lord  Elbon's,  taking  the  rule  in  its  most  unlimited 
extent,  still  then,  in  point  of  form,  the  present  exception  cannot 
stand.  If  this  case  rested  on  the  form  only,  I  am  free  to  confess 
that  on  that  consideration,  I  should  give  to  the  defendants  the 
opportunity  of  amending  their  exception.-  Having,  however, 
given  my  opinion  on  the  broad  principle  (with  an  anxious  wish 
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to  be  set  right  if  I  mistake  the  principle  of  the  Court)  I  will       Green 
do  no  more  than  overrule  the  exception  to  the  Master's  report,      weaVeb. 
and  direct  the  defendants  to  answer,  and  give  the  deposit  to 
the  plaintiff. 


WOOLMOEE  V.  BUKE0W8.  1827. 

July  21. 
(1  Simons,  512—529.)  q^  29. 

A  trust,  created  by  will,  to  purchase  land,  to  be  added  and  doeely  '    ^ 

entailed  to  the  testator's  family  estate  in  the  possession  of  T.  B.,  the       ^^llo  ^' 
testator  declaring  that  his  object  was  to  have  a  head  to  the  family,  and 
that  if  T.  B.  should  die  without  male  issue,  or  dispose  of  the  family 
estate,  the  residue  of  his  fortune  should  go  to  A.  B.,  or  his  nearest 
relatiye  in  the  male  line ;  a  strict  settlement  directed. 

The  will  of  Bobert  Barrows,  Esq.  deceased,  dated  ISth 
Aagost,  1817,  after  giving  several  pecuniary  legacies,  concluded 
as  follows :  '*  The  residue  of  my  fortune  to  be  laid  out  in  land 
as  contiguous  as  practicable  to  Stradone,  in  the  county  of  Cavan, 
Ireland,  to  be  added,  and  closely  entailed  to  the  family  estate 
now  in  the  *possession  of  my  relative  Thomas  Burrows ;  until  [  'bis  ] 
such  purchase  is  made,  to  allow  Thomas  Burrows,  or  his  lawful 
heir,  two  and  a  half  per  cent,  on  the  amount  of  the  said  residue. 
I  appoint  Thomas  Burrows,  of  Stradone,  Arnold  Burrows,  son 
of  Colonel  Thomas  Burrows,  and  my  good  and  worthy  friend, 
John  Woolmore,  my  executors ;  and  I  leave  to  each  of  them  600Z." 

The  testator  made  a  codicil,  dated  18th  August,  1818,  in  the 
following  words :  "  My  object  in  wishing  to  improve  the  Stradone 
estate,  is  to  have  a  head  to  the  family,  who  I  hope  will  be  kind 
and  attentive  to  the  different  branches.  Should  Thomas  Bur- 
rows die  without  leaving  male  issue,  or  dispose  of  Stradone  out 
of  the  family  line,  it  is  my  desire  that  the  residue  of  my  fortune 
should  go  to  Arnold  Burrows,  son  of  Colonel  Thomas  Burrows, 
of  Hill  Street,  or  to  his  nearest  relative  in  the  male  line." 

The  testator  died  in  February,  1819. 

A  Bill  having  been  filed  by  John  Woolmore,  against  Thomas 
Barrows,  and  Bobert  and  Honora  Burrows,  two  of  his  children, 
the  former  of  whom  was  bom  in  the  testator*s  lifetime,  and 
against  Arnold  Bobinson  Burrows  and  Jane  Freeman,  widow, 
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WooLHOBE  and  Eleanor  Burrows,  the  testator's  sisters  and  only  next  of  kin, 
BuKBows.  to  have  the  trusts  of  the  will  carried  into  execution,  and  the 
rights  and  interests  of  the  parties  in  the  personal  estate  ascer- 
tained and  declared,  it  was  ordered,  by  the  decree  made  on  the 
hearing  of  the  cause,  that  the  Master  should  inquire  what  estate 
at  Stradone  was  meant,  by  the  testator,  by  the  description  of  the 
[  ^614  ]  Stradone  estate  in  the  county  of  Cavan,  Ireland,  and  ^whether 
such  estate  was  subject  to  any  and  what  entail,  and  when  and 
by  whom  created,  and  to  what  estates,  and  upon  what  trusts  the 
same  estate  was  limited,  and  who  was  or  were  entitled  thereto, 
and  to  what  estate  or  estates:  and  that  the  Master  should 
inquire  whether  the  estate,  stated  in  the  answer  of  the  defendant, 
Thomas  Burrows,  to  have  been  agreed  to  be  purchased  by  him, 
was  a  proper  estate  in  which  to  invest  part  of  the  residue  of  the 
testator's  estate  according  to  the  intention  of  the  testator,  as 
expressed  in  his  will :  and  it  was  also  ordered  that  the  Master 
should  inquire  who  was  the  person  intended,  by  the  testator, 
by  the  description  of  Arnold  Burrows,  son  of  Colonel  Thomas 
Burrows,  of  Hill  Street. 

The  Master  reported  that,  by  indentures  of  lease  and  release, 
dated  the  2nd  and  8rd  of  October,  1807,  being  the  settlement  on 
the  marriage  of  the  defendant,  Thomas  Burrows,  with  Susan 
Seward,  Bobert  Burrows  (who  was  the  father  of  the  defendant, 
Thomas  Burrows,  but  who  died  in  the  testator's  lifetime)  and 
the  defendant,  Thomas  Burrows,  conveyed  certain  lands,  &c. 
which  the  Master  afterwards  reported  that  the  testator  meant 
by  the  description  of  his  Stradone  estate,  to  the  use  of  Bobert 
Burrows,  in  fee,  until  the  marriage,  and,  after  the  marriage  (sub- 
ject to  two  trust  terms  of  SOO  years  and  850  years,  and  to  three 
rent-charges  of  5(X)Z.,  one  for  the  benefit  of  Thomas  Burrows 
during  the  lives  of  Bobert  and  Thomas  Burrows,  and  the  two 
others  for  the  jointures  of  Susan  Seward  and  Sophia,  the  wife  of 
Bobert  Burrows)  to  the  use  of  Bobert  Burrows,  and  his  assigns, 
for  life,  without  impeachment  of  waste,  with  remainder  to  trustees 
[  *6i6  ]  to  preserve  contingent  remainders,  with  remainder  to  the  *us3  of 
Thomas  Burrows  and  his  assigns,  for  life,  without  impeachment 
of  waste,  with  remainder  to  the  same  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  first  son  of 
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Thomas  Barrows,  in  tail  male,  with  remainders  to  the  second, 
third,  fourth,  and  every  other  son  of  Thomas  Barrows,  succes- 
sively, iQ  tail  male,  with  remainder  to  the  daughters  of  the 
marriage,  as  tenants  in  common  in  tail,  with  cross  remainders 
between  or  amongst  them  in  tail,  and,  in  case  there  should  be 
but  one  such  daughter,  with  remainder  to  such  only  daughter 
in  tail,  with  remainder  to  Bobert  Burrows  in  fee.  The  trusts 
of  the  term  of  800  years  were  to  raise  5,0002.  of  which  1,500Z. 
were  to  be  applied  for  the  portions  of  the  younger  children  of 
Bobert  Burrows  and  Sophia  his  wife,  and  the  remainder  towards 
payment  of  certain  debts  of  Bobert  Burrows,  and  the  surplus  (if 
any)  was  to  be  paid  to  Bobert  Burrows.  The  term  of  350  years 
was  created  for  securing  the  three  rent-charges  of  500Z.,  and, 
after  the  decease  of  Thomas  Burrows,  to  raise  2,400Z.  for  the 
portions  of  the  younger  children  of  the  marriage.  And  powers 
were  given  to  Thomas  Burrows  to  jointure  an  after-taken  wife 
to  the  amount  of  800Z.,  and  for  Bobert  Burrows  and  Thomas 
Burrows  to  charge  the  estates  with  8,000{.  each,  and  for  Bobert 
Barrows,  during  his  life,  and,  after  his  decease,  for  Thomas 
Barrows,  to  grant  leases  of  the  estates,  for  Uves,  or  thirty-one 
years. 

The  Master  found  that  the  estates  at  Stradone  were  subject  to 
the  entail  created  by  the  settlement,  and  were  limited  to  such 
uses,  and  upon  such  trusts,  and  subject  to  such  powers,  pro- 
visoes, limitations  and  agreements  as  were  therein  mentioned ; 
and  that  Thomas  Burrows  was  entitled  thereto,  as  tenant  for 
life,  by  *virtue  of  the  settlement,  with  remainder  to  his  first  [  *hi6  ] 
and  other  sons  in  tail  male,  with  remainder  to  his  daughters,  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them 
in  tail,  with  the  ultimate  remainder  to  Thomas  Burrows  in  fee. 

And  the  Master  also  found  that  the  estate,  stated  in  the 
answer  of  the  defendant  Thomas  Burrows  to  have  been  agreed 
to  be  purchased  by  him,  was  a  proper  estate  in  which  to  invest 
part  of  the  residue  of  the  testator's  estate,  according  to  the 
intention  of  the  testator  as  expressed  in  his  will.  And  he 
ioand  that  the  defendant  A.  B.  Burrows  was  the  person  intended 
by  the  testator,  by  the  description  of  Arnold  Burrows,  son  of 
Colonel  Thomas  Burrows,  of  Hill  Street. 

q2 
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WooLxoBE  Thomas  Burrows,  having  afterwards  made  another  purchase, 
BusBows.  and  the  Master  having  approved  of  it,  it  was  referred  to 
the  Master,  by  the  decree  on  further  directions,  to  settle  a 
proper  settlement  of  the  estates,  already  purchased  and  there- 
after to  be  purchased,  with  the  testator's  residuary  estate,  upon 
the  uses  and  trusts,  and  according  to  the  directions  expressed 
and  declared  concerning  the  same  in  and  by  the  said  will  and 
codicil.  And  the  Court  declared  that  the  defendant  A.  B.  Burrows 
was  the  person  intended  by  the  testator  by  the  description  of 
A.  Burrows,  son  of  Colonel  T.  Burrows,  of  Hill  Street. 

Two  drafts  of  a  settlement  having  been  brought  in  before  the 
Master,  one  on  the  part  of  the  defendant  Thomas  Burrows, 
and  the  other  on  the  part  of  the  defendant  Arnold  Bobinson 
Burrows,  the  Master  rejected  the  former,  and  made  certain 
[*517]  alterations  and  additions  *to  the  latter,  and  certified  to  the 
Court  that  he  had  approved  of  the  last-mentioned  draft,  with 
such  alterations,  as  a  proper  draft  of  settlement  of  the  estates 
already  purchased  and  thereafter  to  be  purchased. 

By  that  settlement,  those  estates  were  limited  to  the  defendant 
Thomas  Burrows  for  life,  without  impeachment  of  waste,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  Bobert  Burrows,  the  son  of  Thomas  Burrows,  (who 
was  bom  in  the  testator's  life-time,)  for  life,  without  impeach- 
ment of  waste,  with  remainders  to  trustees  to  preserve,  &c., 
with  remainders  to  the  sons  of  that  Bobert  Burrows,  succes- 
sively, in  tail  male,  with  remainder  to  James  Edward  Burrows, 
(another  son  of  the  defendant  Bobert  Burrows,  f  who  had  been 
recently  bom,)  in  tail  male,  with  remainders  to  every  other  son 
of  the  defendant  Bobert  Burrows,  successively,  in  tail  male, 
with  remainder  to  Arnold  Bobinson  Burrows,  for  life,  with 
remainder  to  trustees  to  preserve,  &c.,  with  remainder  to  the 
sons  of  A.  B.  Burrows,  successively,  in  tail  male,  with  remainder 
to  William  Nesbit  Burrows,  son  of  the  said  Colonel  Thomas 
Burrows,  for  life,  without  impeachment  of  waste,  with  remainder 
to  trustees,  &c.,  with  remainders  to  the  first  and  other  sons 
of  William  Nesbit  Burrows,   successively,  in  tail  male,   with 

t  It    did   not   appear,  from   the      furnished,  that  this  son  was  made  a. 
papers  with  which  the  reporter  was     party  to  the  suit. 
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remainder  to  the  heirs  male  of  the  body  of  t  Burrows,    Woolmore 

grandfather  of  Arnold  Bobinson  Barrows,  with  remainder  to     bubbows. 
the  heirs  male  of  the  body  off  Burrows,  great  grand- 

father of  A.  B.  Burrows,  with  ^remainder  to  A.  B.  Burrows,  in       [  ^518  ] 
fee.     And  the  settlement  contained  a  power  to  the  defendant 
Thomas  Burrows,  during  his  life,  and,  after  his  decease,  for  the 
person  entitled  to  the  first  estate  of  freehold  or  inheritance,  to 
lease  the  premises  either  for  three  lives  or  for  thirty-one  years. 

To  this  report  exceptions  were  filed  on  behalf  of  the  defen- 
dants Thomas  Burrows  and  Bobert  Burrows,  his  son,  and  also 
on  behalf  of  Arnold  Bobinson  Burrows.  The  exceptions  taken 
by  the  defendant  A.  B.  Burrows,  were  that  the  Master  had  not 
inserted  any  clause  for  limiting  the  estates,  purchased  and  to 
be  purchased,  to  him,  in  the  event  of  Thomas  Burrows  disposing 
of  the  Stradone  estate  from  his  male  line :  whereas  the  draft 
settlement  ought  to  have  contained  a  clause  for  limiting  the 
estates  to  him  and  his  heirs,  or  the  heirs  of  his  body,  or  to 
him  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  in  the  event  of  Thomas  Burrows  concurring  in  any  act 
whereby  the  entail  of  the  Stradone  estates,  in  the  male  line, 
might  be  barred :  and  that  an  estate  for  life  only  was  limited  to 
the  exceptant :  whereas  the  estates  ought  to  have  been  limited 
to  him  in  fee-simple,  or  otherwise  in  tail  male ;  or,  if  an  estate 
for  life,  with  remainder  to  his  first  and  other  sons,  ought  to  have 
been  limited  to  him,  by  the  settlement,  then  the  immediate 
remainder  in  fee,  on  failure  of  his  issue  male,  ought  to  have 
been  limited  to  him. 

The  exceptions  taken  by  the  defendants  Thomas  Burrows 
and  Bobert  Burrows,  were  that  the  Master  had  not  limited  the 
estates  to  be  purchased  according  to  the  testator's  intention  ;  it 
having  been  the  testator's  declared  intention  that  the  estates  to 
be  purchased  and  ^settled  should  be  added  and  closely  entailed  [  •^ig  ] 
to  the  Stradone  estate,  which  was  the  family  estate :  and  that 
the  Master  had  certified  that  he  had  rejected  a  draft  of  a 
settlement  brought  in  before  him  by  the  defendant  Thomas 
Barrows:  whereas  the  Master  ought  not  to  have  rejected  the 
said  draft,  but  ought  to  have  adopted  and  approved  the  limita- 
t  Blanks  were  left  for  these  names  in  the  draft. 
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WooLHORE  tions  therein  proposed  of  the  estates  to  be  settled  according  to 
Burrows.  *^®  ^^  ^^^  codicil  of  the  testator  :  and  that  the  Master  had,  by 
the  draft  of  the  settlement  which  he  had  approved,  limited,  to  the 
defendant,  Robert  Burrows,  the  eldest  son  of  the  defendant 
Thomas  Burrows,  an  estate  for  life  only,  with  remainder  to  his 
first  and  other  sons  in  tail  male:  whereas  the  Master  ought 
to  have  given  an  estate  in  tail  general,  or  in  tail  male,  to  the 
defendant  Robert  Burrows,  and  not  an  estate  for  life  only :  and 
that  the  Master  had,  in  failure  of  issue  male  of  the  defendant 
Thomas  Burrows,  wholly  excluded  the  daughters  of  the  said 
defendant  from  any  succession  to  the  estates  :  whereas  the 
Master  ought  not  to  have  approved  of  a  draft  of  any  settlement 
by  which  the  daughters  of  the  defendant  Thomas  Burrows 
were  excluded;  but  he  ought,  on  failure  of  issue  male  of  the 
defendant  Thomas  Burrows,  to  have  limited  the  estates  to  the 
daughters,  as  tenants  in  common  in  tail,  with  cross  remainders 
between  or  amongst  them ;  and  ought  to  have  limited  the  ulti- 
mate reversion  or  remainder  in  fee  of  the  estates,  after  the 
limitation  to  the  issue  male  and  female  of  the  defendant 
Thomas  Burrows,  to  the  defendant  Thomas  Burrows,  as  the 
heir-at-law. 

Mr.   Sugden,  and    Mr.  Pemherton,  for  Arnold   Bobinson 
Burrows : 

[  520  ]  *    *    It  is  quite  clear  that  the  testator  could  not  mean  a 

female  head  to  the  family ;  and  the  estate  was  to  go  over  if 
Thomas  Burrows  died  without  male  issue :  and,  when  an 
estate  is  directed  to  go  over  in  default  of  male  issue,  the  issue 
female  cannot  take.  *  *  A  son  of  a  daughter  cannot  be 
included,  because,  if  he  is  to  take,  his  mother  must  take  before 
him,  which  she  could  not  do,  as  the  estate  was  to  go  over  only 
on  the  extinction  of  male  issue. 

The  next  direction  in  the  codicil  is  :  "  Should  Thomas  Burrows 
die  without  having  male  issue,  or  dispose  of  Stradone  out  of 
the  family  line,  it  is  my  desire  that  the  residue  of  my  fortune 
should  go  to  A.  Burrows,  son  of  Colonel  Thomas  Burrows,  of 
Hill  Street,  or  to  his  nearest  relative  in  the  male  line."  The 
Master  has  rejected  every  word  of  this  dirocliion.      It  is  true 
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that  a  tenant  in  tail  cannot  be  prevented  from  suffering  a 
recovery:  but  an  estate  may  be  settled  so  as  to  shift  on  his 
doing  any  act  to  prevent  the  estate  going  in  the  line  in  which 
it  is  settled.  The  Master  should  have  given  effect  to  this 
direction,  by  inserting  a  clause  for  shifting  the  estate. 

The  next  question  is,  whether  Bobert  Burrows  should  have 
an  estate  tail,  or  for  life  only.  Now  the  testator  ^directs  the  [  *52i  ] 
estate  to  be  closely  entailed.  Bobert  was  bom  in  the  testator's 
life-time.  He  might,  therefore,  have  been  made  tenant  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail.  Humherston 
V.  Huniberston\  is  an  authority  for  this  limitation. 

The  only  other  exception  relates  to  the  ultimate  limitation  in 
fee.  The  testator  directs  that,  when  the  estate  goes  over,  the 
residue  of  his  fortune  should  go  to  Arnold  Burrows,  or  his  (that 
is  Arnold  Burrows's)  nearest  relative  in  the  male  line.  That 
passes  the  reversion  in  fee.  It  is  clear  that  it  must  remain  in 
Arnold  Burrows,  or  his  nearest  relative  in  the  male  line.  We 
contend,  therefore,  that  the  Master  ought  to  have  given  him  a 
remainder  in  fee,  expectant  upon  the  failure  of  his  issue  male. 

Mr.  Pepys,  and  Mr.  R.  Roupeli,  for  the  son  of  Thomas 
Burrows,  who  was  bom  after  the  testator's  death,  contended 
that  the  clause  of  forfeiture  was  nugatory,  as  it  was  intended  to 
guard  against  what  could  not  happen,  as  Thomas  Burrows  could 
not  dispose  of  the  Stradone  estate,  and  therefore  that  clause  was 
not  to  be  extended  to  an  act  of  a  son  of  Thomas  Burrows. 

Mr.  HomCy  and  Mr.  RoupeU,  for  Thomas  and  Bobert 
Burrows : 
The  estate  to  be  purchased  is  to  be  a  kind  of  accessory  to  the 
Stradone  estate.  There  is  to  be  no  separation  between  them. 
*  *  The  codicil  is  so  inaccurate  that  the  Court  cannot  act  [  622  ] 
upon  it.  The  only  safe  course  is  to  take  the  settlement  of  the 
Stradone  estate  as  a  guide.    *    *    * 

Mr.  Rose,  and  Mr.  Knapp,  for  Bobert  and  Honora  Burrows, 
two  of  the  children  of  Thomas  Burrows : 
*     *    The. expression  "  head  to  a  family,"  is  not  an  exclusion 
t  1  P.  Wms.  332. 
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wooLMOBE    of  a  female  head.      The  words,  "  closely  entailed/'  have  refer- 
BuiffiowB.     G^ce  to  the  existing  settlement,  which  includes  daughters  as 
[  •623  ]       *well  as  sons.     [They  cited  Blackburn  v.  Stahle8,\  Jervoise  v. 
DvJce  of  Northumberland,l] 

Mr.  Sugden,  in  reply  [cited  Leonard  v.  Earl  of  Sussex ^^ 
[624]       PapiUon  v.    Voice\\].      Where  there  is  an  intention  to  entail 
strictly,  all  persons  bom  in  the  life-time  of  the  testator,  must 
be  made  tenants  for  life.    *    *    * 

[  626  ]       The  Vice-Chanckllob  : 

The  plaintiff  in  this  case  is  a  mere  trustee,  and  the  object  of 
the  bill  is  to  have  the  rights  of  the  co-defendants  declared  by  the 
Court,  in  order  that  estates  purchased  in  pursuance  of  the  trusts 
of  the  testator's  will  and  codicil,  may  be  settled  upon  those  trusts. 
The  Master  was  directed  to  settle  a  proper  deed  for  that  purpose ; 
and,  under  this  direction,  he  had  to  exercise  his  own  judgment 
upon  the  true  construction  of  the  will  and  codicil.  Both  parties 
are  dissatisfied  with  his  judgment,  and  have  taken  exceptions  to 
the  report.  The  defendants,  Thomas  and  Bobert  Burrows,  object 
that  the  limitations  of  the  settlement  in  their  favour,  are  not  co- 
extensive with  their  rights,  according  to  the  true  construction  of 
the  will  and  codicil.  On  the  other  hand,  the  defendant  Arnold 
Burrows  insists  that  those  limitations  are  not  sufficiently  strict, 
and  that  the  deed  should  contain  what  is  termed  a  shifting 
clause,  but  what,  in  plain  language,  may  be  called  a  clause  of 
forfeiture,  by  Thomas  and  all  his  issue,  in  case  he  should  do,  or 
concur  in  any  act  to  alien  the  Stradone  estate. 

It  often  happens  that  the  Court  is  called  on  to  expound  a 
meaning  and  execute  a  purpose  which  the  testator  himself  could 
not  have  explained  in  their  detail ;  and  the  Court  is  then  driven 
to  the  necessity  of  giving  such  directions  as  it  conceives  to  be 
nearest  to  a  probable  and  rational  purpose  in  the  testator's  mind. 
The  present  case  is  of  that  class.  I  think  it  reasonably  clear 
[  *626  ]  that  the  testator  intended  to  continue  the  name  *and  augment  the 
property  of  the  family  stock  from  which  he  sprang,  and,  for  that 

t  13  B.  E.  120  (2  V.  &  B.  367).  §  2  Vem.  626. 

t  21  B.  B.  229  (1  J.  &  W.  659).  ||  2  P.  Wma.  471. 
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purpose,  added  his  own  fortune  to  the  family  estate,  and  wished  Woolxobb 
to  keep  them  permanently  united ;  but  he  had  no  distinct  idea  of  bubbows 
the  detail  through  which  his  meaning  could  be  executed.  He 
knew  that  the  defendant,  Thomas  Burrows,  was  in  possession  of 
the  family  estate,  under  an  entail ;  but  he  evidently  was  ignorant 
of  the  legal  nature  of  an  entail,  and  of  the  means  by  which  it 
might  be  continued  or  destroyed.  His  will  is  in  these  words : 
"  The  residue  of  my  fortune  to  be  laid  out  in  land  as  contiguous 
as  possible  to  Stradone,  in  the  county  of  Cavan,  Ireland,  to  be 
added  and  closely  entailed  to  the  family  estate  now  in  the  posses- 
sion of  my  relative,  Thomas  Burrows.  Until  such  purchase  is 
made,  to  allow  Thomas  Burrows,  or  his  lawful  heir,  two  and 
a-half  per  cent  on  the  amount  of  the  said  residue."  And  then  he 
appoints  that  Thomas  Burrows,  the  defendant  Arnold  Burrows, 
and  the  plaintiff,  his  executors.  If  his  will  had  rested  there,  I 
think  his  purpose  might  have  been  executed  without  assuming 
great  latitude  of  construction.  The  estates  to  be  purchased  must 
have  been  limited  to  every  person  who  could  take  under  the 
settlement.  But  the  important  words, ''  Closely  entailed,"  would 
require  the  limitations  to  be  as  strict  as  the  rules  of  law  would 
permit ;  and  every  person  in  esse  at  the  testator's  death  must 
have  taken  a  life  estate,  and  no  more.  If  this  exposition  of  the 
testator's  meaning  could  be  deemed  conjectural,  I  think  it  would 
be  a  conjecture  approaching  more  nearly  to  a  rational  construc- 
tion of  intention  than  any  other  which  could  be  imputed.  A  year 
afterwards,  he  made  a  codicil,  the  intention  of  which  evidently 
was  to  confine  the  limitations  in  favour  of  Thomas,  to  his  issue 
male,  and,  at  the  *same  time,  to  prevent  an  alienation  of  the  [  •527  ] 
Stradone  estate.  His  words  are :  "  My  object  in  wishing  to 
improve  the  Stradone  estate,  is  to  have  a  head  to  the  family,  who 
I  hope  will  be  kind  and  attentive  to  the  different  branches. 
Should  Thomas  Burrows  die  without  having  male  issue,  or 
dispose  of  Stradone  out  of  the  family  line,  it  is  my  desire  that 
the  residue  of  my  fortune  should  go  to  Arnold  Burrows,  son  of 
Colonel  Thomas  Burrows,  of  Hill  Street,  or  his  nearest  relative 
in  the  male  line."  Under  the  united  effect  of  the  will  and  codicil, 
the  Master  has  framed  limitations  excluding  the  female  issue  of 
Thomas,  and  giving  to  him  and  Robert  (his  only  issue  in  esse  at 


234  1827.    CH.    1  SIM.  527—528.  [b.r. 

WooLMOBB  this  time)  estates  for  life,  with  remainders,  to  their  issiie  respec- 
BuBBows.  ^^vely,  in  tail  male.  So  far,  I  do  not  think  the  limitations 
imposed,  by  the  Master,  on  Thomas  and  his  issue,  are  more  strict 
than  they  onght  to  be :  and  there  is  one  point  in  which  I  think 
the  Master  ought  to  have  fettered  the  power  of  Thomas  to 
alienate  the  testator's  estate  more  than  he  has  done.  As  the 
limitations  stand,  Thomas,  having  the  estate  of  freehold  in 
possession,  by  joining  with  any  tenant  in  tail,  may  bar  the 
remainders,  and  alien  the  estate;  which  would  be  obviously 
inconsistent  with  the  general  intent  of  the  testator.  If  the  Master 
had  limited  the  first  estate  of  freehold  to  trustees  and  their 
heirs,  during  the  life  of  Thomas,  in  trust  for  him,  (a  course  now 
frequently  adopted  in  family  settlements,)  Thomas  would  be 
disabled,  by  any  act  during  his  life,  to  alien  the  estate ;  and  so 
far  the  testator's  estate  would  remain  closely  entailed.  Such  a 
limitation  would  effectuate  the  clear  intention  of  the  testator,  of 
preventing  an  alienation  of  his  own  estate,  which  must  be  implied 
[  *528  ]  to  have  been  as  much  his  object  *as  preventing  an  alienation  of 
the  Stradone  estate.  I  therefore  think  the  limitations  in  favour 
of  Thomas  should  be  varied,  by  vesting  the  first  estate  of  freehold 
in  trustees  during  his  life,  in  trust  for  him,  without  impeachment 
of  waste ;  and  the  other  limitations  are  proper. 

On  the  part  of  Arnold,  it  was  insisted  that,  under  that  member 
of  the  sentence  in  the  codicil  which  provides  against  Thomas 
disposing  of  the  Stradone  estate  out  of  the  family  line,  the 
shifting  clause  I  have  adverted  to  ought  to  be  introduced  by  way 
of  proviso.  It  is  not,  however,  the  usage  of  a  court  of  equity 
to  inflict  or  enforce  forfeitures.  In  giving  effect  to  the  executory 
directions  of  a  will,  the  Court  will  guard  all  rights  by  restrictions 
and  covenants  in  the  way  of  limitations :  but,  whether  the  clause 
insisted  on  should  be  called  a  forfeiture  or  a  limitation  over,  is 
not  material ;  for  I  have  found  no  instance  in  which  the  Court 
has  gratuitously  imposed  a  limitation,  amounting  to  a  forfeiture, 
against  one  man,  for  the  act  of  another  with  whom  he  is  not 
in  privity.  But,  in  the  present  case,  such  a  proviso  would  be 
singularly  absurd :  the  act  of  Thomas  in  alienating  the  Stradone 
estate,  could,  in  no  contingency,  be  injurious  to  Arnold  or  his 
issue;  for  they  are  not  in  that  '*  family  line  "  which  could  ever 
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inherit  the  Stradone  estate  under  the  entail  to  which  the  testator    woolmobe 
alludes ;  and,  on  the  contrary,  the  effect  of  such  a  clause  would     bubbows. 
be  to  impose  a  forfeiture  of  the  testator's  estate  on  the  issue 
of  Thomas,  as  resulting  from  the  construction  of  a  codicil,  the 
obvious  object  of  which  was  to  keep  both  the  estates  united  and 
descendible  to  them. 

The  next  consideration  is,  what  ought  to  be  the  limitations  in  [  529  ] 
failure  of  issue  male  of  Thomas.  The  Master  has  given  an 
estate  for  life  to  Arnold  and  his  brother,  successively,  with 
remainders  to  their  issue  in  tail  male,  and  with  remainder  to  any 
future  issue  male  of  their  father.  So  far  I  think  the  Master  is 
right :  but,  the  question  is,  whether,  under  the  words,  "  the 
residue  of  my  fortune  to  go  to  Arnold  or  to  his  nearest  relative  in 
the  male  line,"  the  limitations  should  be  carried  into  the  ascend- 
ing line :  the  words  are,  certainly,  capable  of  being  extended  to 
the  ascending  line  of  ancestors  indefinitely.  But,  if  you  once 
travel  out  of  the  descending  line,  I  know  of  no  particular  stock 
at  which  the  Court  ought  to  stop  whilst  the  pedigree  of  the 
family  affords  subjects.  I  think  it  was  reasonable,  in  failure 
of  issue  male  of  Arnold,  to  insert  limitations  in  favour  of  his 
younger  brother,  and  of  any  future  issue  male  of  his  father : 
they  are  reasonably  consistent  with  the  words,  ''  nearest  relative 
in  the  male  line."  To  that  extent,  therefore,  I  think  the  limita- 
tions of  the  settlement  should  remain  as  approved  by  the  Master, 
and  that  those  to  the  ascending  line  should  be  expunged :  and  I 
think  that  the  Master  has  come  to  a  fair  and  reasonable  conclu- 
sion in  limiting  the  remainder  in  fee  to  Arnold.  With  these 
variations,  I  think  that  the  report  of  the  Master  approving  the 
settlement  must  be  confirmed. 
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/f  ^-  FEKGUSON  V.  TADMAN. 

July  2S. 

BUCK  V.  TADMAN.t 

(1  Simons,  630—534.) 

The  amount  of  deterioration  of  an  estate  pending  a  suit  for  specific 
performance,  haying  been  ascertained  by  an  issue,  the  purchaser  was 
allowed  it  out  of  his  purchase-money,  which  he  had  paid  into  Court 
under  an  order,  with  interest  from  the  time  when  he  paid  in  his  money. 

In  May,  1818,  Thomas  Colyer,  one  of  the  defendants;  pnrchased 
a  farm,  in  Kent,  of  the  plaintiffs.  By  one  of  the  conditions  of  the 
sale,  the  purchaser  was  to  be  entitled  to  possession  of  the  farm 
at  Michaelmas,  1818.  He  accordingly  attended  there,  on  that 
day,  for  the  purpose  of  receiving  the  possession ;  but  the  defen- 
dants M.  and  L.  Tadman,  who  were  in  possession,  refused  to 
quit,  Colyer  thereupon  gave  notice  to  the  vendors,  that  he 
should  require  them  to  reimburse  him  any  loss  he  might  sustain 
in  consequence  of  not  receiving  possession  of  the  premises 
pursuant  to  the  conditions  of  sale,  or  in  respect  of  the  deposit  he 
had  paid  to  the  auctioneer,  or  the  residue  of  the  purchase-money ; 
and  that  he  was  ready  to  complete  his  purchase.  The  vendors 
having  informed  him  that  they  were  about  to  proceed  against  the 
Tadmans  to  compel  them  to  deliver  up  the  possession  of  the 
premises  to  him,  he  refrained  from  rescinding  the  agreement. 
In  November,  1818,  the  vendors  filed  two  bills,  against  Colyer, 
the  Tadmans,  and  other  persons,  to  enforce  performance  of  the 
contract.  In  1819  a  receiver  was  appointed  of  the  rents  and 
profits  of  the  property,  in  both  suits.  The  causes  were  heard  in 
December,  1821,  when  the  usual  inquiry  as  to  title  was  directed 
to  be  made.  The  Master  having  approved  of  the  title,  and  the 
causes  being  set  down  for  further  directions,  Colyer,  in  June 
1828,  presented  two  petitions  to  the  Court,  complaining  that, 
[  'SSI  ]  since  Michaelmas,  1818,  the  estate  had  *become  much  deteriorated 
in  value,  by  mismanagement  and  neglect,  and  praying  for  an 
inquiry  to  ascertain  the  amount  of  such  deterioration,  and  that 
he  might  be  at  liberty  to  deduct,  out  of  the  purchase-money, 
what  the  Master  should  find  to  be  proper  to  be  allowed  him.    By 

t  PhillipB  V.  Silvester  (1872)  L.  B.      2  Q.  B.  456, 60  L.  J.  a  B.  679,  C.  A. 
8  Ch.  173;    Clarke  v.   Hamuz,  '91, 
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the  decree  on  further  directions,  it  was  ordered  that  Golyer  should  Febquson 
pay  his  purchase-money  into  Cotirt,  on  or  before  the  29th  of  tadman. 
September,  1823 :  that  the  receiver  should  then  deliver  up  to 
him  the  possession  of  the  premises,  and  that  all  proper  parties 
should  join  in  conveying  them  to  him :  and  an  inquiry  was 
directed  to  ascertain  to  what  extent  the  estate  had  been  deterio- 
rated since  Michaelmas,  1818.  Colyer  paid  his  purchase-money 
into  Court  on  the  27th  of  September,  1828,  and  was  then  let  into 
possession  of  the  property.  The  Master  found  the  deterioration 
to  amount  to  £787  3^.  5d.  The  plaintiffs  and  the  defendant 
Colyer  both  excepted  to  the  report ;  the  former  alleging  that  the 
premises  had  not  been  deteriorated  at  all,  and  the  latter  that 
they  had  been  deteriorated  to  the  extent  of  £1,656  9«.  8d.  Upon 
the  exceptions  coming  on  to  [be]  heard,  an  issue  was  directed  to 
be  tried  at  the  next  Spring  Assizes,  in  order  to  ascertain  whether 
the  premises  were,  upon  the  whole,  in  a  worse  state  and  condition 
at  Michaelmas,  1828,  than  they  were  at  Michaelmas,  1818,  either 
by  occasion  of  the  buildings  not  having  been  kept  in  repair,  or 
by  reason  of  the  lands  having  been  used  in  an  unhusbandlike 
and  improper  manner ;  and,  if  they  were,  to  what  amount  and 
value  in  the  whole.  The  jury  found  that  the  property  was  in 
a  worse  state  and  condition,  from  the  causes  before  mentioned, 
to  the  amount  and  value  of  1,652/.  Upon  this  finding,  Colyer 
petitioned  the  Court  that  the  amount  found  by  the  verdict,  with 
interest,  at  4i.  per  *cent,  from  the  day  on  which  he  paid  in  his  [  •532  ] 
purchase-money,  might  be  raised  by  sale  of  a  competent  part  of 
the  stock  in  which  that  money  had  been  invested,  and  be  paid  to 
him,  and  that  he  might  also  be  paid  his  costs  incurred  in  the 
trial  of  the  issue.     The  petition  now  came  on  to  be  heard. 

Mr.  Heald,  and  Mr.  Parker,  for  the  petitioner,  said  that  the 
jury  had  found  that  their  client  was  entitled  to  the  whole  of  the 
sum  he  had  claimed,  except  Al. ;  and  that  he  was  entitled  to 
interest  on  the  amount  of  the  verdict. 

Mr.  Home,  and  Mr.  Boteler,  for  the  plaintiffs,  said  that  it 
appeared,  from  the  order  on  further  directions,  that  the  damages 
were  to  be  considered  as  separate  from  the  purchase-money; 
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because  the  Court,  without  regarding  the  latter  part  of  the  peti- 
tion that  was  then  heard,  ordered  Colyer  to  pay  in  the  whole  of 
his  purchase-money,  and  referred  it  to  the  Master  to  inquire  as 
to  the  amount  of  the  deterioration,  without  making  any  reserva- 
tion as  to  whether  it  was  to  be  deducted  out  of  the  purchase- 
money  ;  that  if  that  were  to  be  the  case,  the  prayer  of  the  present 
petition  was  wrong,  for  the  petitioner  would  then  be  entitled  to 
so  much  stock  as  the  1,652Z.  would  have  purchased  when  the 
money  was  paid  in,  the  funds  being  higher  at  that  time  than  they 
were  at  present :  that  it  was  a  mere  question  of  damages,  and, 
therefore,  the  Court  would  not  allow  interest. 

The  Yice-Chancellob  : 

The  petitioner  purchased  the  property  in  question,  in  1818, 
[  *5SS  ]  and,  in  that  year,  possession  ought  to  have  been  ^delivered  to  him. 
But  the  possession  was  detained  until  1828.  The  purchaser 
alleged  that,  by  the  default  of  the  vendors,  the  estate  was  worth 
less  when  he  was  about  to  take  possession  of  it,  than  it  was  at 
the  time  of  his  purchase.  The  Court  then  called  on  him  to  pay 
in  his  purchase-money :  and,  if  the  Court,  when  it  directed  the 
inquiry  as  to  the  amount  of  the  deterioration,  had  been  asked  by 
the  purchaser  to  make  a  special  reservation  as  to  the  sum  which 
the  Master  should  report  him  to  be  entitled  to,  such  a  reservation 
would  have  been  made ;  because  the  purchaser,  to  the  extent  of 
the  deterioration,  paid  in  his  own  money,  and  not  the  money  of 
the  vendors.  It  appeared  that  the  purchaser  insisted  on  1,656/. 
as  the  sum  he  was  entitled  to :  but  the  Master  was  of  opinion 
that  767/.  was  all  that  he  ought  to  be  allowed.  Both  parties 
excepted  to  the  report ;  and  the  jury  have  found  that  the 
purchaser  was  entitled  to  the  full  amount  of  what  he  demanded  ; 
for  the  4/.  is  not  worth  considering.  Upon  that  verdict,  if  there 
had  been  that  reservation,  the  Court  would  have  ordered  the 
Master  to  ascertain  what  proportion  of  the  stock,  in  which  the 
purchase-money  had  been  laid  out,  the  purchaser  was  entitled  to. 
But,  as  the  party  has  shut  out  that  question,  the  only  point  to 
be  considered  is,  whether  the  purchaser  is  entitled  to  have  his 
over-payment  returned,  with  interest,  at  4/.  per  cent,  from  the 
time  it  was  made.    I  think  it  perfectly  clear  that  he  is  entitled  to 
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have  it  so  returned.  As  to  the  laying  out  of  the  money  in  the 
Funds,  the  Court  can  take  no  notice  of  that  circumstance.  The 
next  matter  to  be  considered,  is  the  costs  of  the  trial.  This  is 
not  a  question'  of  conduct  in  which  both  parties  are  implicated  : 
but  the  vendor  was  bound  to  take  care  ^against  the  deterioration : 
and  I  should  not  make  the  purchaser  the  allowance  he  is  entitled 
to,  if  I  made  him  pay  the  costs  of  the  trial. 


SALE  V.  MOORE.+ 

(1  Simons,  534—542.) 

A  testator  having  given  an  annttity  to  one  of  his  next  of  kin,  and 
expressed  a  reason  for  giving  nothing  to  the  others,  gave  the  residue  of 
his  property  to  his  wife,  recommending  to  her  and  not  doubting  that  she 
would  consider  his  near  relations,  as  he  would  have  done  if  he  had 
survived  her :  held  that  there  was  no  trust  for  the  next  of  kin,  but  that 
the  wife  took  the  residue  absolutely. 

Edwabd  Moore,  clerk,  made  his  will  in  the  following  words : 
**  I  give  and  bequeath  to  my  beloved  wife,  Mary  Moore,  all  my 
worldly  substance,  of  what  kind  or  nature  soever,  or  wheresoever, 
upon  trust  for  the  following  purposes :  Ist,  That  she  do  pay  all 
my  just  debts  and  funeral  expenses ;  also  that  she  pay  the  sum 
of  100{.  to  the  treasurer  or  assistant  who  call  themselves  the 
Governors  of  the  Salisbury  Infirmary ;  which  sum  I  charge  on 
my  personal  estate,  and  desire  it  may  be  applied  to  the  charitable 
uses  of  the  said  Society :  also  that  she  pay  the  sum  of  50Z.  a  year 
to  my  sister,  Fanny  Moore,  of  Bumsey  in  the  county  of  Hants, 
spinster,  during  her  natural  life :  which  sum  I  hereby  charge  on 
my  personal  estate :  my  brother  being  in  affluent  circumstances, 
and  my  eldest  sister  being  already  well  provided  for  by  me,  will, 
I  trust,  be  considered  by  them  as  a  sufficient  reason  for  my  not 
leaving  them  any  thing  in  this  my  will,  as  I  could  not  do  it  with- 
out taking  from  my  wife's  property,  who  is  more  in  need  of  it. 
The  remainder  of  what  I  die  possessed  of,  after  the  payment  of 
the  aforesaid  debts  and  legacies,  I  leave  to  my  dear  wife  afore- 
said, recommending  to  her  and  not  doubting,  as  she  has  no 
relations  of  her  own  family,  but  that  she  will  consider  *my  near 
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'95, 2  Ch.  370,  64  L.  J.  Ch.  799,  C.  A. 
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Sale        relations,  should  she  survive  me,  as  I  should  consider  them 
HooBE.      myself  in  case  I  should  survive  her.    And  I  hereby  appoint  my 
said  wife  sole  executrix  of  this  my  will." 

The  testator  died  in  1812,  leaving  John  Moore,  Fanny  Moore, 
and  Mary  Moore,  his  brother  and  sisters,  his  only  next  of  kin. 

Mary  Moore,  the  testator's  widow,  by  her  will,  dated  in  the 
year  1822,  but  which  did  not  recite  or  in  manner  refer  to  her 
late  husband's  will,  gave  legacies  to  the  testator's  brother  and 
several  other  persons,  and  annuities  to  the  sisters.  She  died 
shortly  after  the  date  of  her  will. 

The  bill  was  filed,  by  the  testatrix's  executors,  against  the 
legatees  and  annuitants  under  her  will.  It  alleged  that  Mary 
Moore  and  Fanny  Moore,  the  testator's  sisters,  not  only  claimed 
the  annuities  given  to  them  by  the  testatrix,  but  also  to  be 
entitled,  together  with  John  Moore,  the  testator's  brother,  to  the 
whole  of  the  property  possessed  by  the  testatrix,  and  formerly 
belonging  to  the  testator ;  and  that  they  contended  that  she  took 
only  a  life  interest  in  such  property  under  the  testator's  will,  and 
that  they  were  then  entitled  to  the  same,  by  virtue  of  the  trust 
in  that  behalf  created  in  the  testator's  will ;  and  that  Mary 
Moore  and  Fanny  Moore  also  claimed  to  be  entitled  to  the 
annuities  given  them  by  the  testatrix.  The  bill  prayed  that  the 
trusts  of  the  wills  of  the  testator  and  testatrix  might  be  carried 
into  execution  under  the  decree  of  the  Court. 
[536]  The  defendants,   John  Moore  and  Fanny  Moore,  by    their 

answer,  submitted  that  by  the  testator's  will  a  trust  was  created, 
in  favour  of  his  next  of  kin,  of  the  residue  of  his  personal  estate, 
subject  to  the  life  interest  therein  of  the  testatrix.  The  defendant 
Mary  Moore,  by  her  answer,  claimed  to  be  entitled  to  the 
annuities  given  to  her  by  the  wills  of  the  testator  and  testatrix, 
and  also,  as  one  of  the  testator's  next  of  kin,  to  a  share  of  his 
personal  estate  given,  as  she  submitted,  by  his  will,  to  his  near 
relations,  after  the  decease  of  his  wife,  subject  to  a  power  of 
appointment,  among  such  near  relations,  vested  in  the  testator's 
widow,  which,  as  the  defendant  submitted,  the  widow  did  not 
exercise. 

The  Master,  in  pursuance  of  a  reference  made  to  him  by  the 
decree,  found  that  the  defendants  John  Moore,  Fanny  Moore  and 
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Mary  Moore  were  the  only  next  of  kin  of  the  testator  at  the        salb 
decease,  both  of  the  testatrix  and  of  the  testator.  M(k>bs. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Heald,  and  Mr.  Seymour ^  for  the  plaintiffs : 

*  *  This  clause  does  not  come  within  the  line  of  cases 
in  which  it  has  been  held  that  implied  or  constructive  trusts 
were  created ;  for  the  objects  of  the  trusts,  and  the  interest  that 
those  objects  are  to  take,  are  not  *sufficiently  defined.  *  *  [♦687] 
In  Wright  v.  Atkyns  +  the  words  were  much  stronger,  and  yet 
the  House  of  Lords  decided  that  no  trust  was  created.  Secondly, 
the  testatrix  has  given  legacies  to  all  these  next  of  kin,  and  has 
thereby  complied  with  the  testator's  recommendation.  She  has 
made  these  next  of  kin  objects  of  her  bounty ;  and  how  can  the 
Court  say  that  she  has  not  considered  them  as  the  testator  would 
have  considered  them  ? 

Mr.  Barber^  for  some  of  the  legatees  under  Mrs.  Moore's 
will.     *    *    * 

Mr.  Hame^ihi^r.  Knight,  for  some  of  the  other  legatees       [  688  ] 
under  the  testatrix's  will.    *    *    * 

Mr.  Rose,  Mr.    Wray,  Mr.   Blenman,   and   Mr.    Hayter, 
appeared  for  the  rest  of  the  legatees.    *    *    * 

Mr.  Tinney,  for  the  defendant  Mary  Moore.    *    ♦    *  [  639  ] 

Mr.  Pemberton,  for  the  defendants  John  Moore  and  Fanny 
Moore,  the  two  other  next  of  kin  of  the  testator : 

The  construction  which  the  Court  always  puts  upon  the  words 
"  near  relations,"  is,  "  next  of  kin."  I  The  testator,  in  the  com- 
mencement of  his  will,  gives  the  whole  of  his  property  to  his 
widow,  upon  trust.  It  is  quite  clear,  therefore,  that  he  did  not 
mean  to  give  it  to  her  absolutely.  *  *  By  the  direction,  [540] 
given  to  the  widow,  to  consider  the  testator's  near  relations  as 

t  24  E.  E.  3  (Turn.  &  E.  143).  |  Broum  y.  Higga,  4  E.   E.   323 

The  appeal  to  the  House  of  Lords      (5  Yw.  495,  502). 
appears  not  to  be  reported. 

B.R. ^VOL.  xxvn.  R 
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Sale        he  would  consider  them,  he  meant  to  say:  ''  Place  yourself  in 
MwBB.      Day  situation,  and  dispose  of  my  property  to  those  to  whom  I 

have  told  you  that  I  should  dispose  of  it."    We  have,  therefore, 

in  this  case,  both  certain  objects  and  certain  subjects  of  trust. 

Eade  v.  Fade,  t   which  was  confirmed,   on  appeal,  by  Lord 

Eldon,  C.    *    *    * 

The  Yicb-Chamcellob  : 

There  is  no  ground,  in  this  case,  on  which  a  court  of  equity 
can  imply  a  trust  as  to  any  part  of  the  testator's  family.  The 
first  case  that  construed  words  of  recommendation  into  a 
command,  made  a  will  for  the  testator ;  for  every  one  knows  the 
distinction  between  them.  The  current  of  decisions,  has,  of  late 
years,  been  against  converting  the  legatee  into  a  trustee. 

Supposing  that  the  words  in  this  case  would  create  a  trust, 
those  words  are  coupled  with  some  degree  of  uncertainty.  Who 
are  the  objects  of  the  trust  ?  Did  the  testator  mean  relations  at 
[  *64i  ]  his  own  death,  or  at  his  ^wife's  death  ?  Did  he  mean  that  she 
should  have  the  liberty  of  executing  the  trust  the  day  after  his 
death?  Various  other  considerations  might  be  introduced  to 
show  that  the  objects  are  uncertain.  There  is  no  ground  for 
taking,  from  the  widow,  what  the  testator  has  not  taken  from 
her,  but  vested  in  her  absolutely.  The  case  of  Datcaon  v.  Clark  I 
is  a  strong  authority  to  show  that  the  Court  ought  not  to  take 
away  an  absolute  gift.  He  gives  to  her :  "  all  his  worldly 
substance,  of  what  nature  or  kind  soever  and  wheresoever,  upon 
trust  for  the  following  purposes:"  He  must,  therefore,  be 
intended  to  have  all  the  purposes  in  his  contemplation.  He  then 
says :  **  My  brothers  being  in  affluent  circumstances,  and  my 
eldest  sister  being  already  well  provided  for,  by  me,  will,  I  trust, 
be  considered  by  them,  as  a  sufficient  reason  for  my  not  leaving 
them  any  thing  in  this  my  will."  Is  not  this  a  conclusive 
indication  that,  in  the  preceding  part  of  the  will,  he  had  pointed 
out  every  trust  that  he  intended  should  fix  upon  the  property. 
He  then  proceeds :  "  As  I  could  not  do  it  without  taking  from  my 
wife's  property,  who  is  more  in  need  of  it."  Why  does  he  not 
take  it  from  her?    He  might  have  made  her  tenant  for  life  only. 

t  21  B*  £.  284  (5  Madd.  116).  t  H  B.  B.  188  (15  Yes.  409). 
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But  he  says  that  he  takes  nothing  from  her.  Where  then  is  the 
ground  upon  which  a  trust  could  attach  ?  He  then  goes  on : 
"  The  remainder  of  what  I  die  possessed  of,  &c."  Now  the  word 
''consider"  is  a  relative  term.  How  is  she  to  consider  them? 
As  he  would  have  done  ?  How  is  the  Court  to  find  out  how  he 
would  have  considered  his  relations  ? 

The  conclusion,  therefore,  that  I  come  to,  is  that  there  is 
no  trust  created  in  this  case :  and,  in  the  view  that  *I  have  of 
it,  I  think  that  there  is  nothing  in  the  decided  cases  that  I 
contravene. 

Declare  that  the  testatrix,  Mary  Moore,  took  the  residue  of  the 
personal  estate  of  the  testator  Edward  Moore,  under  his  will,  not 
subject  to  any  trust. 


Sale 

V, 
MOOBS. 


[•642] 


IN    THE    HOUSE    OF    LORDS. 


MEREDITH  v.  HENEAGE. 

(1  Simons,  542—666;  S.  C.  10  Price,  306.) 

Testator,  after  giving  his  real  and  personal  estates  to  his  wife  in  fee, 
said  that  he  had  so  given  the  same  to  her,  unfettered  and  imlimited,  in 
full  confidence  that,  in  her  future  disposition  thereof,  she  would  distin- 
guish the  heirs  of  his  late  father,  by  devising  the  whole  of  his  estate, 
together  and  entire,  to  such  of  his  father's  heirs  as  she  might  think  best 
deserved  her  preference :  Held,  that  no  trust  was  created. 

John  Walker  Heneage,  Esq.  made  his  will,  dated  the  17th 
of  March,  1798,  and,  after  charging  his  real  estates  with  the 
payment  of  his  debts,  proceeded  as  follows: 

*'  I  give  and  devise  all  and  singular  my  manors,  capital  and 
ot^er  messuages,  farms,  lands,  rectories,  advowsons,  rents,  tithes 
and  hereditaments,  situate,  standing,  lying  and  being,  and 
arising  in  the  several  counties  of  Wilts,  Berks,  Somerset,  and 
Middlesex,  my  shares  in  the  New  River  Waterworks,  and  the 
offices  of  chief  usher  of  his  Majesty's  Court  of  Exchequer,  and 
Proclamator  and  Barrier  of  the  Court  of  Common  Fleas  at 
Westminster,  which  I  hold  in  fee  simple,  and  the  rights,  *fees, 
perquisites  and  emoluments  to  the  said  offices  belonging ;  and  all 

r2 
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[542] 


[  •548  ] 
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MxsEDiTH  and  singular  other  my  real  estates  and  hereditaments  whatsoever, 
HsNBAaK.  in  Great  Britain,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  and  the  reversion  and  reversions,  remainder 
and  remainders  thereof,  and  of  every  part  thereof,  and  all  and 
singular  my  estate  and  interest  therein,  unto  my  dear  wife, 
Arabella  Walker  Heneage,  to  hold  the  said  lands,  tenements  and 
hereditaments,  and  all  other  my  real  estate  hereinbefore 
particularly  mentioned,  and  set  forth,  unto  the  said  Arabella 
Walker  Heneage,  her  heirs  and  assigns  for  ever.  I  give  and 
bequeath  unto  the  said  Arabella  •  Walker  Heneage,  all  my 
personal  estate  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  to  hold  the  same  to  her  the  said  Arabella  Walker 
Heneage,  her  executors,  administrators  and  assigns  for  ever. 
And  I  earnestly  recommend,  to  my  said  wife,  the  care  and 
protection  of  my  affectionate  friend  Arabella  Anne  Caroline 
Jenny  Pigott,  most  heartily  beseeching  my  said  wife  that  she 
will  permit  and  suffer  the  said  Arabella  Anne  Caroline  Jenny 
Pigott  to  live  and  reside  with  her,  and  that  she  will  afford  to  the 
said  Arabella  Anne  Caroline  Jenny  Pigott  the  same  kind  atten- 
tion and  tenderness  which  has  been  always  shown  her  in  my 
life-time.  And  I  seriously  and  warmly  entreat  my  said  wife,  at 
her  decease,  to  settle  and  assure,  to  two  trustees,  such  part  of  my 
real  estate  as  she  shall  think  proper,  for  the  special  purpose 
of  securing  to  the  said  Arabella  Anne  Caroline  Jenny  Pigott, 
during  her  natural  life,  (in  case  she  survives  my  said  wife,  but 
not  otherwise,)  such  an  income  as  will  enable  the  said  Arabella 
Anne  Caroline  Jenny  Pigott  to  enjoy  all  those  comforts  of  life 
which  she  has  hitherto  been  used  and  accustomed  to,  leaving 
the  amount  of  such  income  to  the  entire  discretion  of  my  said 
[  •Hi  ]  wife.  And  *I  have  devised  and  bequeathed  the  whole  of  my  said 
real  and  personal  estate,  hereinbefore  particularly  set  forth, 
unto  my  said  dear  wife  (and  which  she  must  acknowledge  not 
to  be  inconsiderable)  unfettered  and  unlimited,  in  full  confidence, 
and  with  the  firmest  persuasion  that,  in  her  future  disposition 
and  distribution  thereof,  she  will  distinguish  the  heirs  of  my  late 
father,  by  devising  and  bequeathing  the  whole  of  my  said  estate, 
together  and  entire,  to  such  of  my  said  father's  heirs  as  she  may 
think  best  deserves  her  preference.    And  I  constitute  and  appoint 
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her,  my  said  dear  -wife,  the  said  Arabella  Walker  Heneage,  sole    mebbdith 

IT. 

executrix  of  this  my  wilL"  Hekkagb. 

The  testator,  by  a  codicil,  charged  his  real  estates  with  two 
annuities,  which  he  gave  to  Arabella  Calcraft,  one  to  be  paid 
after  his  own  death,  and  the  other  after  his  wife's,  and  died  in 
February,  1806.  His  widow,  after  his  decease,  proved  his  will 
and  entered  into  possession  of  his  real  estates,  and  possessed 
herself  of  his  personal  estate. 

Mrs.  Heneage,  by  her  will,  dated  the  25th  of  May,  1818, 
devised  all  her  real  estates  to  trustees,  for  a  term  of  600  years,  to 
commence  at  her  decease,  and,  subject  thereto  to  the  respondent 
George  Heneage  Walker  Heneage,  (therein  called  George  Heneage 
Wyld,)  the  eldest  son  of  the  respondent  George  Wyld  by  Mary 
Dionysia,  his  wife,  with  remainder  to  trustees  to  preserve,  &c. 
with  remainders  to  his  first  and  other  sons  in  tail  male,  with 
like  remainders  to  the  other  sons  of  Mr.  and  Mrs.  Wyld,  and 
to  their  sons  respectively,  with  remainders,  to  the  sons  of 
G.  H.  W.  Heneage  and  of  his  brothers,  in  tail  general,  with 
remainders  to  the  first  and  other  daughters  of  G.  H.  W.  Heneage 
and  *of  his  brothers,  successively,  in  tail  male,  with  remainders  [  *546  ] 
to  the  first  and  other  daughters  of  Mr.  and  Mrs.  Wyld, 
successively,  in  tail  general,  with  the  ultimate  remainder  to  the 
respondent  Francis  John  St.  Quintin,  in  fee.  The  trusts  of  the 
term  of  500  years  were  for  raising  5002.  for  Miss  Figott,  and 
700Z.  to  be  paid  to  the  testatrix's  executors ;  and  an  annuity  of 
1,000Z.  for  Miss  Pigott;  and  also  for  raising  some  small  annuities 
for  the  testatrix's  servants,  and  8,0002.  to  be  applied  in  paying 
her  own  and  her  late  husband's  debts.     *    *    * 

The  testatrix  made  a  codicil,  dated  the  20th  of  March,  1814, 
whereby  *she  gave  her  residuary  personal  estate  unto  the  several      [  •sie  ] 
uses  and  purposes  thereof  declared,  for  the  benefit  of  all  the 
children  of  her  said  sister  Anne  Bolleville  by  the  said  Toby 
Wade  Belleville.    ♦    *    * 

The  testatrix  died  in  June,  1818,  leaving  the  respondents 
Arabella  Diana  Duchess  of  Dorset,  and  Catharine  Countess  of 
Aboyne,  her  co-heirs  at  law. 

Lord  Andover,  Bobert  Nicholas,  and  Edward  Goddard,  proved 
the  testatrix's  will  and  codicils. 
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Meredith  In  Michaelmas  Term,  59th  Geo.  III.,  George  Heneage  Walker 
Heneaoe.  Heneage,  and  his  surviving  brothers  and  sisters,  filed  a  bill,  in 
the  Court  of  Exchequer,  against  the  other  respondents  and  the 
appellants,  stating  that  the  testatrix  took,  under  the  will  of  the 
testator,  an  estate  in  fee-simple  in  the  estates  devised  by  his  will, 
and  that  she  had  power  to  devise  the  same  as  she  had  done 
by  her  will,  and  praying  that  the  testatrix's  will  might  be 
established,  and  the  trusts  thereof  carried  into  execution,  and 
for  the  usual  accounts.  The  appellant,  Henrietta  Arabella 
Meredith,  in  her  answer,  stated  that  she  and  the  other 
appellant,  John  Calcraft,  were  the  co-heirs  at  law  of  the 
testator,  and  also  of  John  Walker,  the  testator's  father ;  and 
said  that  she  was  advised  that,  under  the  testator's  will,  the 
[*647]  testatrix  *took  a  beneficial  interest,  for  her  life  only,  in  the 
estates  devised  by  the  testator,  and  in  the  residue  of  his  personal 
estate,  with  a  trust  or  power  only  to  devise  and  bequeath  the 
same,  at  her  death,  together  and  entire,  to  such  of  the  heirs  of 
the  testator's  father  as  she  thought  best ;  and  that  the  testatrix 
ought  to  have  exercised  such  trust  or  power  in  favour,  either  of 
her  the  appellant,  H.  A.  Meredith,  or  of  the  other  appellant, 
J.  Calcraft ;  and  that  the  testatrix  not  having  done  so,  her  will  and 
codicil,  so  far  as  regarded  the  beneficial  interest  in  the  testator's 
real  estates,  and  the  residue  of  his  personal  estate,  were  void, 
except  as  to  the  devises  and  bequests  in  favour  of  A.  A.  C.  J. 
Figott ;  and  that  either  she,  the  said  H.  A.  Meredith,  and  the 
other  appellant,  John  Calcraft,  were  absolutely  entitled  to  the 
testator's  real  estate,  and  to  the  residue  of  the  testator's  personal 
estate,  or  else  that  the  appellants,  as  the  testator's  co-heirs,  were 
absolutely  entitled  to  the  said  real  estates ;  and  that  the  appel- 
lants and  the  respondents  Arabella  Bridget,  St.  Quintin,  and 
Mary  Dionysia  Wild,  as  the  sole  next  of  kin  of  the  testator,  and 
the  respondents,  Lord  Andover,  B.  Nicholas,  and  E.  Goddard,  as 
executors  of  the  testator's  widow,  were  entitled  to  their  respective 
distributive  shares  of  the  testator's  personal  estate.  And  the 
appellant  H.  A.  Meredith,  accordingly,  insisted  upon  her  right 
to  a  moiety  of  the  said  real  estates,  and  either  to  a  moiety,  or 
an  eighth  part  of  the  residue  of  the  personal  estate. 
The  appellant  J.  Calcraft,  in  his  answer,  submitted  that,  by 
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the  testator's  will,  a  trust  was  Imposed  on  the  testatrix  to  leave    Mebedith 
the  whole  of  his  real  and  personal  estates  to  one  of  the  heirs  of    ^eneage. 
the  testator's  late  *  father  :  and  he  submitted  that  the  testatrix      [  'SiS  ] 
had  not  duly  exercised  her  power  over  the  said  estates,  inasmuch 
as  she  had  not  selected  one  of  the  heirs  of  the  testator's  late 
father:  and,  as  one  of  the  heirs  of  the  testator  and  his  late 
father,  he  claimed  the  benefit  which,  under  the  testator's  will, 
had  been  raised  for  the  heirs  of  the  testator's  father,  in  the  event 
of  the  power  of  selection,  given  to  the  testatrix,  not  being  duly 
executed. 

The  cause  was  heard  on  the  12th  June,  1820,  when  the  wills 
and  codicils  of  the  testator  and  testatrix  were  declared  well 
proved ;  and  inquiries  were  directed  to  be  made  to  ascertain 
who  were  the  heir-at-law  and  next  of  kin,  of  the  testator  and 
his  father,  at  the  dates  of  the  testator's  will  and  codicil,  and  at 
the  time  of  the  testator's  death,  and  also  at  the  dates  of  the  will 
and  codicils  of  the  testatrix,  and  at  the  time  of  her  death ;  and 
whether  the  persons  to  whom  the  testator's  real  and  personal 
estate  were  given  by  the  testatrix's  will,  were  related  to  the 
testator's  father. 

The  Master  reported  that,  at  the  date  of  the  testator's  will,  the 
testator  was  heir-at-law,  and  the  testator  and  his  two  sisters,  the 
next  of  kin  of  the  testator's  father ;  and  that,  at  the  date  of  the 
testator's  codicil,  the  next  of  kin  of  the  testator's  father,  were 
the  testator,  the  appellants,  and  three  other  persons ;  and  that, 
if  the  testator  had  been  dead,  without  issue,  at  the  date  of  his 
will,  his  two  sisters,  D.  Meredith  and  G.  A.  Calcraft,  would  have 
been  the  co-heirs  at  law  of  the  testator's  father,  and  also  his 
next  of  kin ;  and  that,  if  the  testator  had  been  dead,  without 
issue,  at  the  date  of  his  codicil,  the  appellants  would  have  *been  [  *640  ] 
heirs-at-law  of  the  testator's  father,  and  the  appellants  and  three 
other  persons,  would  have  been  the  next  of  kin  of  the  testator's 
father ;  and  that,  at  every  other  period  mentioned  in  the  decree, 
the  appellants  were  the  heirs  at  law,  and  two  of  the  next  of  kin 
both  of  the  testator  and  his  father. 

And  the  Master  also  found  that  the  appellant  John  Calcraft 
was  the  heir-at-law  and  personal  representative  of  one  of  the 
testator's  sisters  ;   and  that  the  appellant  Henrietta  Arabella 
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Mbbedith  Meredith  was  the  heir-at-law  and  personal  representative  of  the 
HekiLlob.  other  sister.  And  the  Master  certified  that  the  devisees  of  the 
real  estates  under  the  testatrix's  will,  were  the  great  grand- 
children of  the  testator's  father ;  but  that  the  other  persons 
named  in  the  testatrix's  will  and  codicils,  were  not  at  all 
related  to  the  testator's  father. 

The  cause  having  come  on  for  further  directions,  the  question 
was:  whether  Arabella  Walker  Heneage  took,  under  the  will  of 
John  Walker  Heneage,  the  real  and  personal  property,  thereby 
devised  and  bequeathed  to  her,  subject  to  a  trust  for  the  heirs 
of  John  Walker, 

1^        The    Lord    Chief   Babon    delivered    his    opinion    upon    this 

May  23.  question  [concluding  by  saying] : 

[660]  This  is,  in  specie,  a  perfectly  new  case.     There  is  nothing 

resembling  it  any  case  I  have  ever  yet  seen,  or  that  has  ever 
been  pointed  out.  It  will  be  seen  that  the  testator  ostentatiously 
proclaims  to  his  wife  that  he  had  given  her,  and  meant  to  give 
her  the  absolute  interest ;  and  yet  I  am  required  to  attribute 
to  him  a  covert  meaning,  from  whence  it  is  to  be  inferred,  (and 
not  only  inferred,)  that,  in  fact,  he  gave  her  only  an  interest  for 
life,  something  like  a  species  of  fraudulent  dealing  of  which 
the  testator,  I  think,  could  not  have  been  guilty. 

Graham,  B.  was  of  opinion  that,  by  the  testator's  will,  a  trust 
was  created,  as  to  the  inheritance  of  the  estates,  for  the  persons 
who  might  be  the  heirs-at-law  of  the  testator's  father  at  the 
decease  of  the  testator's  widow. 

Wood,  B.  also  was  of  opinion  that  a  trust  was  created  as  to  the 
inheritance  ;  but  that  learned  Judge  thought  that  the  disposition 
of  estates,  made  by  the  widow,  was  a  due  execution  of  the  trust. 

Garrow,  B.  agreed  with  the  Lord  Chief  Baron. 

[  561  ]  The  Decree,  on  further  directions,  directed  the  trusts  of  the 

wills  of  the  testator  and  testatrix  to  be  carried  into  execution ; 
and  declared  that  George  Heneage  Walker  Heneage  was  entitled 
to  an  estate  for  life  in  such  parts  of  the  testator's  real  estates  as 
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were  unsold  and  undisposed  of  by  the  testatrix,  as  vreve  devised    Meredith 
to  him  by  the  will  and  codicils  of  the  testatrix,  subject  to  the     eekbaoe. 
term  of  500  years,  with  such  limitations  over  as  were  contained 
in  the  will  and  codicils  of  the  testatrix  ;  and  that  the  bill  should 
be  dismissed  as  against  John  Galcraft  and  Henrietta  Arabella 
Meredith,  with  costs  to  be  taxed,  &c. 

From  this  Decree  the  two  last-named  parties  appealed  to  the 

House  of  Lords. 

*  *  «  *  * 

The  appeal  having  been  heard,  the  Lord  CnANCBLLORt  said  i®24. 
that  it  would  be  difficult  to  say  that  the  devise  to  the  testator's  j^ie  22. 
widow  created  a  condition,  as  there  was  a  degree  of  uncertainty  [  ^^  ] 
who  was  to  take  advantage  of  a  breach  of  the  condition ;  that 
the  only  question  was  whether  it  created  a  trust :  that,  if  a 
confidence  was  reposed  in  the  devisee,  but  it  appeared  that 
the  testator  did  not  mean  absolutely  to  control  the  will  of  his 
devisee,  though  the  subject  and  object  of  the  intended  provision 
were  both  certain,  no  trust  would  be  created:  that  it  was 
impossible  for  a  testator  to  express  recommendation  and 
entreaty  more  strongly  than  he  had  done  with  regard  to  Miss 
Pigott,  and  that  the  words  used,  for  that  purpose,  were  quite 
sufficient  to  create  a  trust,  if  the  other  expressions  in  the  same 
part  of  the  will  had  been  sufficient  for  that  purpose  :  that  there 
was  a  certainty  as  to  the  person,  but  not  as  to  the  quantity  of 
property  to  be  given  to  her,  which  was  left  in  the  wife's  dis- 
cretion :  that  the  testator,  though  he  intended  to  impose  a  moral 
obligation  on  his  wife,  could  not  mean  to  impose  a  legal  one 
upon  her,  or  else  he  would  not  have  used  the  terms  *^  unlimited 
and  unfettered,"  or  have  designated  the  property  he  had  left 
her  as  very  considerable,  because,  if  he  intended  her  to  have  a 
life  interest  only  in  it,  her  enjoyment  might  have  been  very 
momentary  :  that  there  was  very  considerable  difficulty  in  saying 
who  were  the  persons  who  were  described  as  the  heirs  of  the 
testator's  father,  and  in  reconciling,  the  direction  that  the 
property  should  go  altogether  and  entire,  with  the  wish 
expressed,  by  the  testator,  that  his  wife  should  not  only 
t  LordEldon. 
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Mebbdith    make  a  disposition,  but  a  distribution  *of  it :  that  the  cases,  of 

Henkaoe.     Brown  v.  Higg8y\  and  Harding  v.  GlyUfl  which  had  been  relied 

[  *666  ]       on  for  the  appellants,  did  not  govern  this  case :  and  that  this 

was  not  a  case  in  which  the  testator  meant  to  impose  that 

obligation  which  would  convert  the  testatrix  into  a  trustee  :  and 

that,  therefore,  the  decision  of  the  Court  of  Exchequer  was  right. 

Lord  Bbdbsdale  said  that  all  cases  of  this  description  were  to 
be  considered  with  very  considerable  strictness,  as  it  was  a  very 
inconvenient  mode  of  disposition  :  that  the  appellants  could  not 
claim  under  the  will,  but  must  claim  against  it,  either  because  a 
condition  had  been  broken,  or  a  trust  not  duly  executed :  that, 
in  all  the  cases  that  had  been  referred  to,  there  were  persons 
who  were  defined  to  be  objects  of  the  trust ;  and,  if  the  trust  was 
not  executed  by  the  trustee,  the  Court  took  upon  itself  to  execute 
it  according  to  what  it  conceived  to  be  the  intent  of  the  testator  : 
that  that  could  not  be  done  here,  as  the  estate  could  not  be  con- 
veyed, to  the  two  appellants,  entire :  that  a  condition  was  not 
created,  as  the  testator  declared  that  he  had  given  his  property, 
to  his  wife,  "  unfettered  and  unlimited ;  "  and  that  his  Lordship 
perfectly  agreed  with  the  decision  of  the  Court  of  Exchequer. § 

Ordered  and  adjudged  that  the  Appeal  be  dismissed^ 
and  the  Decree  complained  of  affirmed. 

t  4  B.  B.  323  (8  Yes.  561).  Dale  was  extracted  from  the  notes 

i  4  B.  B.  338  (8  Ves.  671 ;  1  Atk  of  a  shorthand  writer,  with  which 

469).  Mr.  Preston    kindly  furnished  the 

§  The  above  report  of  the  opinions  Beporter. 

deliyered  by  Lords  Eldon  and  Bedes- 
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BENTINCK  V.  THE  DUKE  of  POETLAND.  "^s 

Nov,  3. 


(4  L.  J.  Ch.  la— 16.) 


Lbaoh,  V.-C. 


A  testator  bequeaths  certain  capital  sums  to  trustees,  upon  trust,  to 
pay  the  interest  to  W.  B.  for  his  life,  and  after  his  decease,  upon  trust,  ^       -' 

to  pay,  transfer,  and  assign  the  capital  sums,  and  all  arrears  of  interest, 
to  the  children,  if  more  than  one,  of  the  body  of  the  said  W.  B.,  lawfully 
to  be  begotten,  share  and  share  alike ;  and  in  case  of  one  only  child,  to 
pay,  transfer  and  assign  the  same  to  such  one  child,  the  share  and  shares 
of  '^'such  of  the  said  children,  if  more  than  one,  as  shall  be  a  son  or  sons,  L  ^^^ 
at  his  and  their  age,  or  respective  ages,  of  twenty-one  years;  and  to 
such  of  them  as  shall  be  a  daughter  or  daughters,  at  her  or  their  age, 
or  respective  ages,  of  twenty-one  years,  or  day  or  respective  days  of 
marriage,  which  shall  first  happen  next  after  the  decease  of  the  said 
W.  B. :  Held,  that  the  children  of  W.  B.  did  not  take  vested  interests, 
till  the  time  when  they  were  entitled  respectively  to  payment  arrived. 

John  Bentinge,  by  his  last  will  and  testament,  dated  on  the 
26th  day  of  October,  1776,  made  a  bequest  in  the  following 
words : — "  I  have  lately  caused  to  be  sold  and  transferred  the 
capital  sum  of  6,400Z.,  part  of  my  stock  in  Consolidated  three  per 
cent.  Bank  Annuities  of  England,  which  sum  of  6,4002.  stock 
produced  50,000  guilders  current  money  of  Holland,  and  which 
50,000  guilders  I  soon  afterwards  advanced  and  lent  to  Benina 
Bentinck,  on  the  security  of  her  bond  executed  to  me  for  the 
repayment  of  the  50,000  guilders,  at  such  time,  and  with  such 
interest,  as  in  the  bond  is  mentioned.  Now  I  do  hereby  direct 
my  executors,  as  soon  as  the  50,000  guilders  shall  be  repaid,  to 
invest  and  lay  out  the  principal  money  to  be  produced  thereby  in 
the  purchase  of  stock  in  the  said  Consolidated  three  per  cent. 
Bank  Annuities :  which  said  stock  so  to  be  purchased,  together 
with  the  capital  sum  of  8,6002.  more  of  my  stock  in  the  said 
Consolidated  three  per  cent.  Annuities,  I  do  hereby  give  and 
bequeath  to  Henry  Cavendish,  Duke  of  Portland,  to  hold  the 
same  two  capital  sums  to  him,  the  said  Duke  of  Portland,  his 
executors  and  administrators,  in  trust  nevertheless  to  pay  the 
yearly  interest,  dividends  and  proceeds  of  the  same,  to  the  said 
Benina  Bentinck  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  and  from  and  immediately  after  her  decease,  in 
trust,  to  pay  the  same  yearly  interest,  dividends  and  proceeds  of 
the  said  two  capital  sums,  to  W.  Bentinck  and  his  assigns,  for 
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BEKTnrcK  and  during  the  term  of  his  natural  life  ;  and  from  and  after  his 
The  Duke  OF  decease,  in  trust,  to  pay,  transfer  and  assign  the  two  several 
Portland,  eapftjai  sums,  and  all  arrears  of  interest,  dividends  and  proceeds 
thereof,  to  the  children,  if  more  than  one,  of  the  body  of  the  said 
William  Bentinck  lawfully  to  be  begotten,  share  and  share  alike ; 
and  in  case  of  one  only  child,  to  pay,  transfer  and  assign  the 
same  to  such  one  child,  the  share  and  shares  of  such  of  the  said 
children,  if  more  than  one,  as  shall  be  a  son  or  sons,  at  his  and 
their  age,  or  respective  ages,  of  twenty-one  years  ;  and  to  such 
of  them  as  shall  be  a  daughter  or  daughters,  at  her  or  their  age, 
or  respective  ages,  of  twenty-one  years,  or  day  or  respective  days 
of  marriage,  which  shall  first  happen  next  after  the  decease  of 
the  said  William  Bentinck:"  and  by  his  will,  the  testator 
appointed  Margaret  Bentinck  the  sole  executrix  thereof. 

Benina  Bentinck  died  in  June,  1792.  William  Bentinck 
married  in  1802,  and  had  eight  children.  Of  these  four  died 
in  his  lifetime  under  age,  unmarried,  and  intestate.  William 
Bentinck  died  in  1818,  leaving  his  four  remaining  children  him 
surviving. 

The  plaintiff  was  the  only  one  of  these  children  who  had 
attained  his  age  of  twenty-one  years.  Upon  coming  of  age  he 
had  received  one-eighth  part  of  the  trust  fund  set  apart  by  the 
said  testator's  bequest,  and  the  accumulations  thereof  which  had 
taken  place  since  the  death  of  William  Bentinck ;  but  the 
payment  was  made  without  prejudice  to  any  further  claim  which 
he  might  have  upon  the  fund. 

He  now  filed  his  bill,  stating,  that  the  personal  representative 
of  his  four  deceased  brothers  insisted  that  the  children  of 
William  Bentinck  took  vested  interests  in  the  trust  fund  at  their 
respective  births,  and  that  the  payment  only  of  such  children's 
shares  was  postponed  until  the  attainment  of  twenty-one  years  of 
age,  or,  as  to  daughters,  until  marriage ;  and  that  he,  therefore, 
as  their  personal  representative,  was  entitled  to  four-eighths  of 
the  fund.  The  plaintiff,  on  the  contrary,  asserted,  that  the  trust 
monies  vested  in  such  children  only  of  William  Bentinck  as 
attained  the  age  of  twenty-one  years,  or,  being  daughters, 
married  under  that  age ;  and  therefore,  that  he,  upon  attaining 
his  full  age,  became  entitled,  as  one  of  four  children,  to  one* 
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fourth  part  of  the  fund,  and  had,  at  the  same  time,  a  contingent     BiorriycK 
interest  in  the  shares  of  the  three  infants.    By  his  bill  he  prayed  thbDukeof 
a  declaration  to  that  effect,  and  immediate  payment  of  another    Portland. 
eighth  *part  of  the  money,  in  addition  to  the  eighth  part  already       [  •is  ] 
received  by  him. 

The  defendants  raised  the  question  by  putting  in  a  general 
demurrer. 

Mr.  Home  and  Mr.  Tinney  appeared  in  support  of  the  bill. 

Mr.  Stuart  was  for  the  demurrer. 

On  behalf  of  the  plaintiff's  claim  it  was  argued,  that  where 
there  is,  first,  a  gift  of  a  legacy,  and  then  a  direction  to  pay  it 
at  a  particular  time,  the  vesting  of  the  legacy  is  not  suspended ; 
but  that,  wherever  there  is  no  gift,  except  the  direction  to  pay 
it  at  a  particular  time,  the  legacy  does  not  vest  till  that  time 
arrives  [Leake  v.  Robin8on,\  Skey  v.  Barnes  J]. 

The  Vicb-Chancellob  : 

Upon  reading  this  will,  I  entertained  no  doubt  with  respect  to 
the  true  construction  of  it,  till  the  case  of  Skey  v.  Barnes  was 
cited.  Upon  examining  that  case,  however,  I  am  of  opinion  that 
it  does  not  apply  to  the  present,  and  that  this  bequest  falls  within 
the  rule,  that  where  there  is  no  gift  except  the  direction  for 
payment,  a  legacy  does  not  vest  till  the  time  of  payment  arrives. 

Here  the  testator  gives  certain  capital  sums  to  trustees,  upon 
trust,  to  pay  the  interest  to  WiUiam  Bentinck  for  his  life,  and 
after  his  decease,  upon  trust,  to  transfer  and  pay  the  capital,  and 
arrears  of  interest,  to  the  children  of  the  body  of  the  said 
William  Bentinck,  share  and  share  aUke.  Now,  here  there  is  no 
gift  to  the  children,  except  by  a  direction  to  the  trustees  to  pay, 
assign  and  transfer  unto  them  the  trust  monies.  If  this  direction 
had  been  general,  and  without  any  direction  to  pay  at  a  given 
time,  the  case  would  have  come  within  a  different  rule ;  but  if 
the  direction  be  to  pay  to  children  at  a  particular  period,  the 
rule  is,  that,  if  they  die  before  the  period  stated,  their  interest  in 

t  16  E.  B.  168  (2  Mer.  363).  $  17  B.  E.  91  (3  Mer.  336). 
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Bkntinck  the  legacy  is  gone.  Now,  though  the  direction  is  at  first  a 
TheDukbop  direction  to  pay  generally,  yet  it  immediately  afterwards  proceeds 
PoETLAND,  — (I  ^jj^  share  and  shares  of  such  of  the  said  children  as  shall  be  a 
son  or  sons,  at  his  and  their  age,  or  respective  ages,  of  twenty-one 
years  ;  and  to  such  of  them  as  shall  be  a  daughter  or  daughters, 
at  her  or  their  age,  or  respective  ages,  of  twenty-one  years,  or 
day  or  respective  days  of  marriage,  which  shall  first  happen." 
What  does  that  mean,  except  that  the  trustees  are  to  transfer 
and  pay  the  fund  in  question  in  equal  shares  to  the  children :  to 
the  sons  on  their  attaining  twenty-one,  and  to  the  daughters  on 
their  attaining  that  age,  or  day  of  marriage  ?  Now,  there  is  no 
gift  to  the  children,  except  a  direction  to  the  trustees  to  pay  and 
transfer  the  funds  to. them;  and  that  transfer  or  payment  is  to 
take  place,  with  respect  to  the  sons,  upon  their  attaining  the  age 
of  twenty-one.  Till  that  time,  therefore,  the  sons  had  no  vested 
interest  in  the  legacy. 

In  Skey  v.  Barnes,  the  testator  gave  his  personal  estate  to 
trustees,  upon  trust,  to  pay  the  interest  to  his  daughter  for  her 
life,  and,  after  her  decease,  to  pay  and  divide  the  principal 
among  her  children,  and  the  children  of  another  person,  in  such 
proportions  as  she  by  her  will  should  appoint,  and,  in  default  of 
such  appointment,  the  same  to  go  to,  and  be  equally  divided 
between  them,  share  and  share  alike.  That  was  an  absolute 
[  •le  ]  *gift,  subject  only  to  the  power  of  appointment  delegated  to  his 
daughter.  Then  there  followed  the  words — "the  portion  or 
portions,  share  or  shares  of  such  of  them,  &c.  to  be  paid  at  his  or 
their  respective  ages  of  twenty-one,"  &c.  So  that,  upon  the  whole, 
there  was  an  absolute  gift,  accompanied  afterwards  with  a  direc- 
tion for  postponement  of  payment.  There  is,  therefore,  a  plain 
distinction  between  Skey  v.  Barnes^  and  the  case  now  before  the 
Court. 

Demurrer  ovemded. 
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DREWE  V.  BIPGOOD.  i826. 

I^ov,  10—14. 
(4  L.  J.  Ch.  3a— 37 ;  S.  C.  2  Sinu  &  St.  424.t)  

Satisfaction — ^Preeumption  of  payment — ^Voluntary  gift.  baoh,     .-  . 

A  sum  of  money,  to  which  A.'8  daughter  was  imder  his  marriage  L  ^^  J 
settlement  entitled,  expectant  upon  his  death,  is  by  her  marriage  settle- 
ment assigned  to  trustees  upon  certain  trusts  for  her  and  her  children  : 
A.  dies  in  1797,  having  the  money  in  his  hands,  and  leaving  an  only 
son,  who  was  also  one  of  the  trustees  of  the  daughter's  marriage  settle- 
ment, his  executor ;  in  the  same  year,  the  son  pays  his  sister  and  her 
husband  small  legacies,  given  them  by  his  father's  will ;  and  by  a  deed, 
purporting  to  be  made  in  consideration  of  natural  love  and  affection, 
declares  the  trusts  of  stock,  which  he  expended  2,000^.  in  purchasing, 
aaxd  which  stood  in  the  names  of  himself  and  another  person,  to  be  for 
his  sister  and  her  then  children ;  he  dies  in  1813,  and  no  demands  made 
during  his  life  of  any  sum  as  due  under  his  father's  marriage  settlement : — 
Held,  upon  a  bill  filed  after  his  death  by  his  sister  and  her  husband, 
and  their  only  surviving  child  and  the  trustees  of  their  settlement, — ^that 
the  gift  by  the  brother  was  not  a  satisfaction  of  the  debt  due  from  him 
as  executor  of  his  father ;  and  that  the  length  of  time  which  had  elapsed 
without  any  steps  being  taken  to  enforce  the  claim,  was  not  a  sufficient 
ground  for  presuming  satisfaction,  where  a  married  woman  was  con- 
cerned. 

By  a  settlement  dated  the  2l8t  September,  1745,  and  made  in 

contemplation  of  the  *  marriage  of  Charles  Bidgood  and  Dorothy       ^  ,g   , 

Pahner,  the  intended  wife  assigned  to  trustees  various  sums  of 

money^  amounting  together  to  927Z.  lis.   6d.  upon  trust,  to 

receive  the  same,  and  place  the  same  out  at  interest,  on  real  or 

government  securities;    and  to  pay  the  dividends  and  yearly 

profits  to  Charles  Bidgood  for  his  life ;  and  after  her  death,  in 

ease  he  should  survive  his  intended  wife,  then  upon  trust  to  pay, 

apply,  and  dispose  of  all  the  said  trust  monies  to  such  son  or 

sons,  daughter  or  daughters,  or  all  and  every  the  son  and  sons, 

daughter   and  daughters  of   the  marriage,   in   such   parts  or 

proportions,  at  such  times  and  manner  as  the  husband  and 

wife  by  any  deed  or  writing  under  both  their  hands  and  seals, 

by   them  jointly  executed  in  the  presence  of  and  attested    by 

two  or  more  witnesses,  should  appoint ;  and  in  default  of  such 

appointment,  then  to  and  amongst  such  son  or  sons,  daughter 

or  daughters  in  equal  shares,  to  such  son  at  the  age  of  21 

years,  and  to  such  daughter  at  the  ago  of  21  years  or  marriage. 

t  Disapproved  of  in  Ireland  by  Sugdibn,  L.C,  Hayes  y.  Garvey  (1846)  8  It, 
£q.  Rep.  90. 
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Dbbwb  Afterwards,  by  an  indenture  dated  the  26th  of  March,  1771,  it 

BiDoooD.  ^as  declared,  that  the  sum  of  927Z.  lis,  6d.  mentioned  in  the 
settlement,  had  been  received  by  Charles  Bidgood,  and  was 
standing  out  on  securities  in  his  name;  and  that  he,  his 
executors  and  administrators,  should  stand  possessed  of  it  upon 
the  trusts  expressed  concerning  it  in  the  marriage  settlement. 

The  only  issue  of  the  marriage  between  Charles  Bidgood  and 
Dorothy  Pitman  were,  a  son,  Charles  Bidgood  the  younger,  and 
a  daughter,  Dorothy,  both  of  whom  survived  their  parents.  In 
January,  1774,  Dorothy,  the  daughter,  intermarried  with  John 
Bose  Drewe.  By  a  settlement,  dated  on  the  14th  of  that  month, 
and  made  previous  to,  and  in  consideration  of  the  intended 
marriage,  a  sum  of  5,000i.  (of  which  2,000f.  was  a  portion 
advanced  by  Charles  Bidgood  the  elder,  for  his  daughter)  was 
assigned  to  trustees  upon  trust,  for  the  benefit  of  the  husband 
and  wife,  and  the  children  of  the  marriage :  and  it  was  thereby 
declared,  that  every  provision  which  Dorothy,  the  intended  wife, 
should  become  entitled  to,  under  the  settlement  of  her  said 
father  and  mother,  should  forthwith  be  transferred  and  assigned 
to  trustees  in  trust,  to  invest  the  same  in  the  funds  or  on  other 
good  security,  and  to  pay  the  interest  to  her  for  her  separate  use 
during  coverture ;  and  after  her  decease,  to  assign  the  same  to 
such  persons  as  she  should  by  deed  or  will  appoint;  and  in 
default  of  appointment  [upon  trust  for  her  children  as  therein 
mentioned] . 

No  appointment  of  the  trust  funds  comprised  in  the  settlement 
of  the  21st  of  September,  1745,  was  made  by  Charles  Bidgood 
the  elder  and  his  wife.  He  survived  his  wife,  and  died  in  March, 
1797 ;  being  at  that  time  possessed  of  the  927Z.  Us.  6d.  trust  monies. 
His  son,  Charles  Bidgood  the  younger,  was  his  executor,  and 
proved  his  will ;  and,  a  short  time  afterwards,  he  paid  Mr.  and 
Mrs.  Drewe  two  legacies  of  101.  each,  which  had  been  bequeathed 
to  them  by  his  father's  will.  Mr.  and  Mrs.  Drewe  had  at  this 
time  two  children,  Charles  Drewe,  and  Dorothy  Drewe.  Chas. 
Drewe  attained  his  age  of  21,  and  died  intestate  and  unmarried 
in  1821. 

In  June,  1797,  Charles  Bidgood  the  younger  advanced  sums 
amounting  to  2,000Z.,  which  were  invested  in  the  purchase  of 
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three  per  cent,  stock,  in  the  names  of  himself  and  of  John  Pitman,  Dbewb 
as  trustees  for  Mr.  Drewe  and  his  children :  the  trusts  in  their  bidoood. 
favour  were  afterwards  formally  declared  by  an  indenture  dated 
the  Slst  of  August,  1797,  and  made  between  Charles  Bidgood 
the  younger,  and  John  Pitman  of  the  one  part,  and  John  Bose 
Drewe  of  the  other  part ;  whereby,  after  reciting  that  Charles 
Bidgood  the  younger,  for  the  natural  love  and  affection  which 
he  had  and  bore  *for  and  towards  his  sister,  Dorothy  Drewe,  and  [  '35  ] 
his  niece,  Dorothy  Drewe  the  younger,  and  his  nephew,  Charles 
Drewe ;  and  with  a  view  to  make  some  provision  for  Dorothy 
Drewe  the  elder,  separate  and  apart  from  her  husband,  and  for 
her  said  children,  had  then,  lately,  with  his  own  money, 
amounting  in  the  whole  to  1,994Z.  IQs.  9d.  purchased  at  different 
times  divers  sums,  amounting  to  4,117Z.  10^.  Id.  stock,  in  the 
8  per  Gent.  Consolidated  Bank  Annuities,  in  the  names  of  him, 
the  said  Charles  Bidgood,  and  of  the  said  John  Pitman,  in  whose 
names  the  same  then  stood ;  for  declaring  the  trusts  thereof,  it 
was  thereby  declared  and  agreed,  that  the  said  trustees  should 
stand  possessed  of  the  said  capital  stock,  and  the  interest  and 
dividends  thereof,  upon  trust,  to  pay  the  said  interest  and 
dividends  to  Dorothy  Drewe  the  elder,  for  her  separate  use 
during  her  life ;  and  after  her  decease,  then  to  assign  the  said 
capital  stock  to  Dorothy  Drewe  the  younger  and  said  Charles 
Drewe  equally,  or  to  the  survivors  of  them. 

In  1818,  Charles  Bidgood  the  younger  died,  leaving  his  sister 
only  a  small  annuity,  and  having  appointed  his  widow  his 
executrix.  No  demand  of  Mrs.  Drewe's  moiety  of  the  sum  of 
9272.  lis.  6(2.  trust  money,  which  his  father  had  received,  and 
which  he  as  his  father's  executor  had  possessed,  had  been  made 
at  the  time  of  the  father's  death,  or  during  the  life  of  Charles 
Bidgood  the  younger.  But  about  two  years  after  his  death,  his 
executrix  was  called  upon  to  pay  it ;  some  time  was  afterwards 
spent  in  searching  for  the  settlement,  and  in  1820  the  bill  was 
filed. 

Charles  Bidgood  the  younger,  was  one  of  the  trustees  of  his 
sister's  marriage  settlement. 

The  bill  was  filed  by  Mr.  and  Mrs.  Drewe,  their  daughter,  and 
the  trustees  of  their  marriage  settlement,  against  the  widow  of 
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Dbewb  Charles  Bidgood  the  younger,  who  was  the  personal  representa- 
BiPoooD.  tive  both  of  her  husband  and  Charles  Bidgood  the  elder;  praying 
that  it  might  be  declared,  that  the  trustees  of  Mr.  and  Mrs. 
Drewe's  marriage  settlement  were  entitled  to  receive  the  prin- 
cipal sum  of  4632. 15«.  9d.,  together  with  interest  upon  the  same, 
from  the  death  of  Charles  Bidgood  the  elder. 

The  defendant,  by  her  answer,  insisted,  that  the  sum  of 
468Z.  15«.  9(2.  had  been,  in  the  lifetime  of  Charles  Bidgood  the 
elder,  or  in  the  lifetime  of  Charles  Bidgood  the  younger, 
discharged  or  satisfied,  or  ought  to  be  presumed  to  have  been 
discharged  or  satisfied;  inasmuch  as  Mr.  and  Mrs.  Drewe 
received  their  legacies  of  lOZ.  each,  under  the  will  of  Charles 
Bidgood  the  elder,  without  making  any  claim  or  demand  on  his 
estate  for  the  sum  of  4682.  15s.  9d.,  or  any  other  sum,  as  due  to 
them,  though  they  were  perfectly  aware  that  the  927L  lis.  6d. 
had  been  received  by  him ;  and  inasmuch  also  as,  though 
Charles  Bidgood  lived  more  than  sixteen  years  after  his  father's 
death,  no  demand  was  ever  made  upon  him  for  payment  of 
the  sum  of  468Z.  15s.  9d.  or  any  part  of  it,  or  any  interest 
thereon ;  and  he  was  suffered  to  apply  and  dispose  of  the 
assets  of  his  father,  without  any  intimation  that  such  a  debt 
existed.  She  insisted  further,  that  the  2,000{.,  which  Charles 
Bidgood  the  younger  had  invested  for  the  benefit  of  his  sister 
and  her  children,  must  be  taken  as  a  satisfaction  of  the 
debt  due  from  his  father's  estate,  if  any  such  debt  continued 
then  to  exist. 

By  amendments  in  their  bill,  the  plaintiffs  charged,  that  the 
2,0001.  invested  in  stock  was  a  free  and  voluntary  gift,  made  by 
Charles  Bidgood  the  younger,  out  of  natural  love  and  affection 
towards  his  sister  and  her  children,  and  was  not  meant  to  be  in 
discharge  of  any  debt.  They  further  charged,  that,  by  reason  of 
the  near  relationship  between  the  plaintiff  and  Charles  Bidgood 
the  younger,  who  was  then  unmarried ;  and  of  the  love  and 
affection  which  subsisted  between  them,  and  the  expectations 
which  the  plaintiffs  were  thereby  induced  to  form  in  the  event  of 
the  said  Charles  Bidgood  continuing  unmarried,  and  also  after- 
wards, in  the  event  of  his  having  no  issue  by  his  marriage,  they 
forbore  to  make  any  claim  or  demand  upon  him  in  respect  of 
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the  debt ;  although  they  did  not  intend  by  such  forbearance       Dbvwe 
to  relinquish  their  claim  or  demand.  Bidoood. 

Several  letters  were  produced  written  by  the  plaintiff,  Mr. 
Drewe,  about  the  time  when  the  investment  of  the  2,000Z.  took 
place,  in  all  of  which  he  expressed  great  gratitude  to  his  brother- 
in-law,  for  the  friendly  conduct  of  the  latter  towards  his  family, 
in  making  that  provision  for  them. 

Mr.  Sugden  and  Mr.  Merivale  in  support  of  the  bill  [cited        [  36  ] 
Chore  v.  Farrant,^  Bengough  v.  Walker, I  Wood  v.  Briant,^  New 
V.  BrtidfordyW  Hartopp  v.  Hartopp.%] 

Mr.  RoupeU  for  the  defendant : 

*     *    Had  it  been  the  intention  of  *the  parties  to  extinguish       [  •37  ] 
the  debt,  there  would  have  been  some  communication  with  the 
trustees  of  Mrs.  Drewe's  marriage  settlement. 

The  Yigb-Ghancbllob  deemed  the  case  one  of  considerable 
difficulty.    His  final  opinion  was  as  follows  : 

Thb  Yice-Chancellor  : 

The  case  of  Chave  v.  Farrant,  on  which  the  counsel  for  the 
defendant  have  relied  principally,  has  no  application  to  the 
question  now  before  the  Court.  It  was  assumed  in  the  argument, 
that,  in  the  settlements  made  in  that  case  by  the  debtor  upon 
his  daughters,  to  whom  the  debt  was  due,  it  was  probably  stated 
that  the  marriage  portions  were  advanced  by  him  from  natural 
love  and  affection.  This  assumption,  however,  is  not  justified  by 
the  report,  but,  on  the  contrary,  is  inconsistent  with  it :  for  there, 
the  Master  of  the  Bolls  says,  **  Upon  looking  into  the  settle- 
ments, I  find  nothing  from  which  any  inference  can  be  drawn,  as 
to  the  intention  of  the  parties."  Now,  in  looking  into  the  deed 
of  gift  of  1797, 1  find  that  which  affords  strong  inference,  that 
the  settlement  made  by  it  was  not  intended  to  be  in  satisfaction 
of  a  debt  due  from  the  estate  of  the  father.  This  deed  was 
executed  within  a  short  time  after  the  father's  death.    The  gift 

t  11  B.  B.  133  (18  Yee.  8).  ||  1  Yee.  Sen.  501. 

t  10  B.  B,  106  (16  Ves.  607).  1[  11  B.  B.  48  (17  Ves.  184). 
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is  a  personal  gift  from  the  son :  the  debt  was  a  debt  dae  from 
him  as  executor  of  his  father.  Every  part  of  the  deed  speaks  of 
the  gift  as  proceeding  from  natural  love  and  affection  ;  and  there 
is  nothing  in  it  which  states  or  implies  any  different  purpose. 
There  being  no  authority  that  will  justify  me  in  presuming,  that 
the  gift  was  made  with  a  different  view  from  that  expressed  in 
the  deed,  I  cannot  judicially  hold  it  to  be  a  satisfaction  of  the 
debt  due  to  the  plaintiffs  under  the  marriage  settlement  of  1745 
— ^though,  morally  speaking,  my  conviction  is,  that  it  was  intended 
as  a  satisfaction. 

If  the  parties  entitled  had  been  persons  mi  juris,  I  would 
have  presumed  satisfaction  of  the  debt,  from  the  length  of  time 
which  elapsed,  without  any  claim  or  demand  being  made.  But 
here,  the  Court  has  to  deal  with  infants  and  a  married  woman ; 
and  against  them  I  cannot  give  the  defendant  the  benefit  of  the 
length  of  time. 

The  case,  however,  is  not  one  in  which  the  plaintiffs  ought  to 
recover  their  costs.  The  decree  will  be  for  payment  of  the  prin- 
cipal sum,  with  interest  at  four  per  cent.,  but  without  costs. 


1825. 
December. 

Leach,  V,-C. 

[64] 


FAWCETT  V.  WHITEHOXJSE. 

(4  L.  J.  Ch.  64—67.) 

A.,  having  undertaken  to  negotiate  for  the  purchase  of  oertain  pro- 
perty, on  behalf  of  an  intended  partnership,  which  was  to  consist  of 
himself  and  B.  and  C,  and  a  contract  for  the  purchase  of  the  property 
having  been  concluded  by  A.,  B.,  and  C,  with  the  vendors,  those  vendors 
at  the  same  time  agree  to  give,  and  they  afterwards  pay,  to  A.,  12,000Z., 
for  his  private  benefit,  without  the  knowledge  of  B.  and  C. :  Held,  that 
A.  was  to  be  considered  as  having  received  that  sum  for  the  benefit  of 
the  new  partnership,  and  that  B.  and  G.  were  entitled  each  to  a  thiid  part 
of  it. 

[For  a  report  of  this  case  on  appeal  to  Lord  Lyndhurst,  L.C, 
by  whom  the  decision  was  afl&rmed  in  1829,  see  1  Bussell  &  Myhie, 
p.  182,  to  be  given  in  a  later  volume  of  the  Bevised  Reports.] 
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PEESCOTT  V.  EDMUNDS.  i826. 

(4  L.  J.  ch.  111-112.)  •^!!!l!^- 

A  testatrix  haying  under  her  marriage  settlement  a  power  to  appoint  ^*^ch,  V,.C. 
among  children,  appoints  by  her  will  a  part  of  the  fund  to  grandchildren,         [  1 H  ] 
and  gives  benefits  to  those  who  would  take  in  default  of  appointment : 
Held,  that  those  who  can  defeat  this  undue  appointment  must  elect 
between  their  claims  under  the  marriage  settlement,  and  the  benefits 
given  them  by  the  will. 

A  bequest  by  a  codicU  of  1,000^,  instead  of  1,500/.  given  by  the  will, 
is  subject  to  the  same  limitations  and  restrictions  which  affected  the 
1,500/. 

By  a  settlement  made  on  the  marriage  of  Mr.  and  Mrs. 
Prescott,  the  sum  of  2,500Z.  was  vested  in  trustees,  to  be  laid  out 
in  the  purchase  of  lands,  which  were  to  be  conveyed  to  the  use  of 
the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to 
the  use  of  such  children  of  the  husband  on  the  body  of  the  wife 
begotten,  as  the  husband  and  wife,  or  the  survivor  of  them, 
should  by  deed  or  will,  executed  as  therein  mentioned,  appoint, 
with  limitations  over  in  default  of  appointment. 

There  were  three  children  of  the  marriage,  a  son  and  two 
daughters.  One  of  the  daughters  died  in  the  lifetime  of  the 
parents.  In  1815  the  husband  died,  and  shortly  afterwards 
the  son  died,  leaving  two  children.  No  joint  appointment  was 
made. 

Mrs.  Dalton,  being  the  only  surviving  child  of  the  marriage, 
Mrs.  Prescott,  by  her  will,  dated  in  November,  1816,  and 
executed  in  the  manner  required  for  the  due  exercise  of  the 
power,  appointed  1,000Z.,  part  of  the  2,500Z.,  to  her  two  grand- 
children, the  children  of  her  late  son,  equally  to  be  divided 
between  them  when  they  should  attain  the  age  of  twenty-one 
years,  the  interest,  in  the  meantime,  to  accumulate  for  their 
benefit.  In  a  subsequent  part  of  the  will  she  bequeathed  to  a 
trustee  a  sum  of  1,5002.,  the  dividends  of  which  were  to  be 
accumulated  until  the  time  therein  mentioned,  upon  trust,  when 
her  grand-daughter,  Lydia  Prescott,  should  have  attained  the  age 
of  twenty-one  years,  to  pay  the  1,5002.,  with  the  accumulations, 
to  her  own  use  and  benefit,  with  a  limitation  over  in  case  she 
died  under  twenty-one  without  having  issue  of  her  body.    The 
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Pbebcott     testator  also  made  divers  devises  and  bequests  in  favour  of  Mrs. 

EDMTJKD8.     Dalton. 

She  subsequently  made  a  codicil  in  the  following  words : — 
"Whereas  I  have  left  my  beloved  grand-daughter,  Lydia 
Prescott,  the  sum  of  1,500Z.  I  do  hereby  revoke  the  gift,  and 
leave  my  dear  Lydia  Prescott,  my  grand-daughter,  the  sum  of 
1,0002.  instead  of  1,5002.  mentioned  in  my  will,  and  which  I  will 
cross  with  my  pen,  that  it  may  be  better  understood  by  my 
executrix :  this  change  is  caused  only  by  the  expenses  incurred 
by  building  Island  Cottage,  for  she  is  as  dear  to  me  as  ever." 
[  •112  ]  Upon  a  bill  filed  by  the  two  infant  children  *of  the  son,  the 

questions  were — ^first,  whether,  if  the  appointment  of  the  1,0002.  to 
the  grandchildren  was  bad,  as  being  an  excess  of  the  power,  Mrs. 
Dalton  who  claimed  an  interest  in  the  money  in  default  of  the 
execution  of  the  power,  was  not  bound  to  elect  between  the 
benefits  given  her  by  the  will,  and  the  rejection  of  the  appoint- 
ment ;  secondly,  whether  the  1,0002.  given  by  the  codicil,  was  an 
absolute  gift  to  Lydia  Prescott,  or  was  to  be  subject  to  the  same 
limitations  as  affected  the  1,5002.,  which  she  would  have  taken 
under  the  will. 

Mr.  Home  appeared  for  the  plaintiffs. 

Mr.  Hart  for  the  defendants  in  an  adverse  interest. 

Mr.  Pepys  for  the  trustees. 

On  the  question  of  election.  Whistler  v.  Webster  ^  was  cited 
as  decisive  on  the  point. 

On  the  other  side,  Robinson  v.  Hardcastlel  was  cited. 

The  Yice-Ghancellob  : 

This  is  a  case  of  election,  and  Whistler  v.  Webster  is  in  point. 
The  testatrix  has  not  duly  executed  her  power ;  but  she  would 
not  have  made  her  will  as  she  has  done  if  she  had  been  aware 
that  the  appointment  of  the  1,0002.  would  fail.  Those  who  take 
in  default  of  appointment,  must  elect  between  that  claim  under 

+  2  B.  B.  260  (2  Ves.  Jr.  367).  t  2  Br.  C.  0.  22,  344. 
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Mrs.  Prescott's  marriage  settlement,  and  the  benefits  given  them     Pbescott 
byherwiU.  Edmunds. 

His  Honour  was  farther  of  opinion,  that  the  legacy  of  1,0002. 
was  in  all  respects  a  substitution  for  the  legacy  of  1,500Z.  given 
by  the  will,  and  was,  therefore,  subject  to  the  same  limitations. 


WATKINSON  tK  HUDSON.  i826. 

Junes, 
(4  L.  J.  Ch.  213.)  

Two  execnton  being  entitled  as  joint  tenants  to  a  mortgage  debt,  part        r  oi  o  -i* 
of  the  residoe  of  the  testator's  estate,  one  of  them  pledges  the  mortgage 
deed  to  A.,  as  an  indemnity  against  a  future  liability :  Held,  that  this 
was  a  severanoe  of  the  joint  tenancy  of  the  executors  in  this  debt. 

Two  executors  were  entitled  to  the  residue  of  a  testator's 
estate  as  joint  tenants.  One  part  of  the  residue  of  the  testator's 
estate  consisted  of  a  debt  due  to  him,  which  was  secured  by  a 
deed  of  covenant  from  the  debtor,  to  surrender  certain  copyholds 
by  way  of  mortgage. 

One  of  the  executors  sold  some  property,  to  which  he  had  not 
a  good  title;  and  he  deposited  the  above-mentioned  deed  of 
covenant  with  the  purchaser,  as  a  pledge  to  indemnify  him,  out 
of  the  debt  so  secured,  against  any  loss  which  he  might  sustain 
by  reason  of  the  defect  in  the  title  to  the  premises  which  he  had 
bought.  This  executor  died,  and  afterwards  the  purchaser  had 
occasion  to  have  recourse  to  his  indemnity. 

The  surviving  executor  claimed  the  whole  of  the  debt  as  due  to 
him  by  reason  of  his  survivorship. 

The  question  was,  whether  the  mode  in  which  the  mortgage 
debt,  secured  by  that  deed  of  covenant,  had  been  dealt  with, 
amounted  to  a  severance  of  the  joint  tenancy  which  the  two 
executors  took  in  it  under  the  will. 

Mr.  Sugden^  for  the  surviving  executor,  contended  that  nothing 
had  been  done  to  alter  the  situation  in  which  the  two  executors 
were  placed  by  the  will.  The  mere  pledging  of  the  deed  could 
not  alter  the  nature  of  the  interest  of  each  executor  in  the  debt. 
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Watkikbok  Mr.  Duckworth,  contra  : 

V, 

Hudson.  The  transaction  amounts  in  fact  to  an  equitable  assignment  of 
the  executor's  interest  in  the  mortgage  debt ;  his  assignee  and 
the  other  could  not  be  joint  tenants.  There  was  therefore  a 
severance  of  the  joint  tenancy. 

The  Yice-Ghakcbllob  was  of  opinion  that  there  was  a  sever- 
ance of  the  joint  tenancy  in  the  mortgage  debt. 
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8IDAWAY  V.  HAY.t  1824. 

(3  Bam.  &  Cress.  12—23 ;  8.  0.  4  Dowl.  &  Ey.  658 ;  2  L.  J.  K.  B.  215.)  [  12  ] 

A  debt  ooDtracted  in  England  by  a  trader  residing  in  Scotland  is 
barred  by  a  discharge  under  a  sequestration  issued  in  conformity  to 
the  54  Qeo.  UL,  c.  137  (being  the  Scottish  Bankrupt  Act  then  in  force), 
in  like  manner  as  debts  contracted  in  Scotland. 

Dbbt  for  goods  sold  and  delivered,  with  the  common  money 
counts.  Pleas,  first,  nil  debet;  second,  the  Statute  of  Limita- 
tions ;  third,  €u:tio  non ;  because  defendant  before  and  on 
January  1st,  1814,  and  thence  continually  until  the  sequestra- 
tion of  the  estate,  heritable  and  moveable,  real  and  personal,  of 
defendant  thereinafter  mentioned,  was  a  merchant  and  trader  in 
gross  and  by  retail,  to  wit,  an  ironmonger,  residing  and  carrying 
on  his  said  trade  at  Edinburgh,  in  that  part  of  the  United 
Kingdom  called  Scotland;  and  during  all  that  time  sought  his 
living  by  buying  and  selling ;  and  that  defendant  on  the  day  and 
year  aforesaid  became  indebted  to  C.  &  Co.  in  the  sum  of 
1862.  15«.  2<i.  for  a  just  and  true  debt,  and  was  also  indebted 
to  divers  other  persons  in  divers  large  sums  of  money;  and 
being  so  indebted,  and  being  insolvent  and  unable  to  pay  the 
said  debt  due  to  G.  &  Co.,  and  the  said  other  debts,  afterwards, 
on,  &c.,  at  Edinburgh  aforesaid,  became  and  was  under  legal 
diligence  by  homing  and  caption  against  him  for  the  debt  due 
to  C.  &  Co. ;  and  having  fled  for  his  personal  safety  from  such 
diligence,  did  afterwards,  and  within  four  months  of  the  last 
step  of  the  said  diligence,  with  concurrence  of  the  said  C.  &  Co. 
to  whom  he  *was  so  indebted  as  aforesaid,  apply,  by  summary  .  •js  1 
petition  to  the  lords  in  council  and  session  of  the  first  division 
of  the  Court  of  Session  in  Scotland,  for  the  sequestration 
of  the  whole  real  and  personal  estate  of  him  the  defendant. 
The  plea  then  stated  that  a  sequestration  was  granted,  and 
meetings  fixed  and  advertised,  as  required  by  section  16  of  the 

t  Followed  in   EUit  y.  M'Henry  (1871)  L.  B.  6  C.  P.  228,  40  L.  J. 
C.  P.  109.— B.  0. 
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SiDAWAT  54  Geo.  III.  c.  187,  and  that  the  petition  was  registered  as  required 
Hat.  by  section  22.  It  then  stated  that  the  meetings  were  holden ; 
that  at  the  first,  an  interim  factor,  and  at  the  second,  a  trustee 
was  chosen.  That  meetings  for  the  examination  of  the  bankrupt 
were  appointed  and  advertised,  as  required  by  section  82.  It 
then  set  out  the  amount  of  debts  proved,  and  of  the  debts  of 
those  creditors  who  consented  to  the  bankrupt's  discharge, 
shewing  that  the  number  required  by  sections  61  and  64  gave 
such  consent.  A  petition  for  the  discharge  was  then  set  out  in 
the  terms  of  the  sixty-first  section,  and  that  the  Court  on  the 
11th  day  of  March,  1818,  did  find  defendant  entitled  to  be  finally 
discharged  of  all  his  debts  contracted  before  the  said  application 
to  sequestrate  his  estate,  and  did  grant  commission  to  the  sheriff- 
depute  of  the  county  of  Edinburgh  to  take  the  oath  of  the 
defendant.  Averment,  that  the  defendant  did  make  oath  that 
he  had  complied  with  all  the  requisites  of  the  54  Greo.  IIL  c 
187;  and  that  afterwards,  to  wit,  on  2nd  day  of  June,  1820,  the 
Court  by  their  decree  did  find  that  defendant  had  complied  with 
all  the  requisites  of  the  statute,  and  therefore  found  him  freed 
and  discharged  of  all  debts  contracted  by  him  before  the  21st 
day  of  May,  1816.  Averment,  that  the  several  supposed  debts 
and  caoseB  of  action  in  the  declaration  mentioned  accrued  to  the 
plaintiff  before  the  21st  day  of  May,  1816,  and  were  proveable 
[  •li  ]  under  the  *said  sequestration.  Issue  on  the  first  two  pleas  and 
to  the  third,  replication,  that  the  said  causes  of  action  accrued  to 
the  plaintiff  in  England.    Demurrer  and  joinder. 

Scarlett  in  support  of  the  demurrer  : 

The  claim  of  the  plaintiff  was  barred  by  the  discharge  under 
the  sequestration,  although  the  debt  was  contracted  in  England. 
The  proceedings  under  the  sequestration  are  calculated  to 
give  notice  to  creditors  wherever  they  are  resident;  and  the 
54  Geo.  lU.  c.  187,  s.  61,  which  gives  the  discharge  to  the  bankrupt, 
is  general  in  its  terms,  and  makes  no  distinction  between  debts 
contracted  in  Scotland  and  in  other  places.  But  the  question 
does  not  depend  upon  the  statute  alone ;  for  in  The  Royal  Bank 
of  Scotland  v.  Cuthbert  and  others,  t  it  was  decided  by  the  Scotch 

t  1  Boae,  462. 
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Court,  that  a  certificate  obtained  under  an  English  bankruptcy     Sidawat 
discharged  Scotch  debts  contracted  before  the  date  of  the  com-        haV. 
mission.     The  jus  domicUii  is  to  govern  the  distribution  of  the 
estate,  and  the  principle  is  known  to  our  law,  that  a  discharge  in 
a  foreign  country  is  a  discharge  here. 

Campbellf  contra  : 

If  the  54  Geo.  III.  c.  187,  had  been  an  Act  of  the  Scotch 
Parliament,  it  is  clear  that  it  could  not  have  operated  as  a 
discharge  of  this  debt.  If  the  debt  had  been  contracted  in 
Scotland,  a  discharge  there  would  have  been  a  discharge  every- 
where ;  f  but  it  is  otherwise  when  the  debt  is  contracted  in  a 
foreign  country.  It  has  *  frequently  been  decided  that  a  foreign  [  '^^  ] 
bankruptcy  is  no  bar  to  the  demand  of  a  debt  contracted  here : 
QtUn  V.  Keefe,l  Smith  v.  Btu;hanan.^  But  it  must  be  admitted, 
that  the  54  Geo.  III.  c.  1S7,  being  an  Act  of  the  Parliament  of 
the  United  Kingdom,  was  made  by  an  authority  capable  of 
saying  that  the  Scotch  sequestration  shall  operate  as  a  dis- 
charge here.  The  question  then  is,  what  was  the  intention  of 
the  legislature.  Since  the  Union,  all  the  judicial  regulations  of 
the  Courts  have  remained  the  same,  and  the  judgments  of  Irish 
and  Scotch  Courts  are  still  treated  as  foreign  judgments.  The 
title  of  the  Act  is  not  immaterial :  it  is,  ''  An  Act  for  rendering 
the  payment  of  Creditors  more  equal  and  expeditious  in  Scot- 
land." Now  where  an  Act  is  made  relating  expressly  to  one 
particular  part  of  the  United  Kingdom,  primd  facie  at  least,  it 
applies  to  that  alone,  and  it  cannot  have  a  larger  operation, 
unless  such  an  intention  on  the  part  of  ihe  Legislature  is 
clearly  made  out.  The  notices  which  are  required  to  be  given 
in  the  London  Gazette  might  be  for  the  information  of  Scotch 
creditors  resident  in  England.  If  this  plea  be  a  bar  to  the 
action,  then  all  English  creditors  must,  in  similar  cases,  go 
down  to  Scotland,  in  order  to  prove  their  debts  there.  So,  also, 
an  Englishman,  being  insolvent,  might  go  down  into  Scotland, 
and  become  domiciled  there  by  a  short  residence,  and  then  take 

t  See  Ballaniyne  v.  Golding,  Coke      663  (5  East,  124,  1  Smith,  351). 
Bkpt.  Laws,  464 ;  Pedder  y.  M'MoHer,  t  2  H.  Bl.  653. 

8  T.  R  609 ;  PoUer  y.  Brrnvtiy  7  B.  B.  §  5  B.  B.  499  (1  East,  6). 
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SiDAWAT  the  benefit  of  a  Scotch  sequestration,  under  which  the  distribu- 
Hat.  tion  of  the  estate  is  very  different  from  that  which  is  made  under 
an  English  commission,  f  An  English  creditor  certainly  might 
prove  under  a  Scotch  sequestration,  but  a  trustee  under  such  a 
[  *16  ]  '''sequestration  could  not  sue  in  England  for  a  debt  due  here  : 
Jeffery  v.  M'Taggart.l  The  creditor,  therefore,  proving  in  Scot- 
land, would  not  have  the  same  advantage  as  under  an  English 
commission  of  bankruptcy.  The  same  difference  arises  as  to  the 
real  property.  If  the  Scotch  sequestration  bars  an  English 
commission,  the  English  real  property  cannot  be  touched: 
Selkrig  v.  Davies.  In  the  face  of  these  difficulties  the  Court 
will  not  hold  that  the  debt  is  barred  by  the  sequestration, 
unless  the  intention  of  the  Legislature  that  it  should  be  so  is 
plainly  expressed.  In  the  case  of  The  Bank  of  Scotland  v. 
Cuthbert  an  opinion  was  thrown  out,  that  a  certificate  under 
the  5  Geo.  II.  c.  80,  barred  a  debt  in  Scotland;  but  that  was 
not  the  point  decided. 

(Bayley,  J. :  It  appears  to  me,  that  some  of  the  difficulties 
which  you  mention  apply  equally  to  English  commissions  and 
Scotch  sequestrations.  Is  there  any  clause  in  the  49  Geo.  III. 
c.  121,  which  transfers  the  bankrupt's  real  property  in  Scotland 
and  Ireland?) 

The  only  case  which  can  be  cited  in  favour  of  the  defendant  is 
Odtvin  V.  Forbes f^  where  a  suit  in  Demerara  was  held  to  be 
barred  by  a  certificate  under  an  English  commission  :  but  there 
the  debt  arose  in  England ;  for  although  the  goods  were  shipped 
from  Demerara,  yet  the  order  was  given,  the  goods  were  delivered, 
and  the  bills  for  the  price  were  accepted  in  England.  That  it 
was  to  be  considered  as  a  debt  arising  in  England  is  therefore 
plain,  from  Letvis  v.  Owen,\\  which  is  also  important  in  another 
point  of  view ;  for  there  the  Court  said,  that  a  certificate  under 
a  commission  of  bankruptcy  in  Ireland,  since  the  union  with 
that  country,  could  have  no  greater  operation  than  a  certificate 

t  Per  Lord  Eldon,  in  SeUcrtg  v.         J  6  M.  &  S.  126. 
DavieB,  14  B.  B.  146  (2  Boee,  291,         §  1  Buck,  57. 
314,  2  Dow,  230).  ||  4  B.  &  Aid.  664. 
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under  a  Scotch  seqaestration,  *  which  was  never  thought  to  dis-     Sidawat 
charge  a  debt  contracted  in  England.  HaV. 

[•17] 

Scarlett  in  reply : 

(Abbott,  Ch.  J. :  You  have  this  difiSculty  to  contend  with. 
Supposing  a  debt  contracted  in  England  to  be  discharged  by 
the  certificate  under  a  sequestration,  the  bankrupt  may  enjoy 
real  property  in  England  without  discharging  his  debts.) 

In  the  cases  of  The  Bank  of  Scotland  v.  Cuthhert  and  Selkrig  v. 
Davies,  it  appears  to  have  been  considered  that  the  creditors 
might  compel  the  bankrupt  to  assign  his  real  property,  by 
withholding  his  certificate  until  he  consented  to  do  so.  Besides 
the  29th  section  of  the  64  Geo.  III.  c.  1S7,  appears  to  have 
contemplated  the  passing  of  real  estates  in  England  as  well  as 
Scotland.  As  to  the  title  of  the  Act,  that  relates  merely  to 
the  residence  of  the  debtor,  not  of  the  creditors,  and  the  sixty- 
first  section  gives  the  discharge  from  all  debts  contracted  before 
the  application  for  sequestration,  without  reference  to  the  place 

where  they  were  contracted. 

Cur.  adv.  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Abbott,  Ch.  J. : 

This  case  was  argued  in  Easter  Term  in  the  last  year,  when 
the  present  Lord  Chief  Justice  Best  was  one  of  the  Judges  of  this 
Court.  It  stood  over  for  some  time  in  order  that  an  amendment 
might  be  made  in  the  defendant's  special  plea,  and  afterwards 
for  the  consideration  of  the  Court;  the  judgment  which  I  am 
now  about  to  deliver,  is  to  be  considered  as  the  opinion  only  of 
my  brothers  Batlbt  and  Holboyd,  and  myself.  We  are  of 
opinion  that  judgment  must  be  given  for  the  defendant. 

The  action  is  for  goods  sold  and  delivered  and  on  the  common  [  18  ] 
money  counts,  the  venue  being  laid  in  London.  The  defendant 
has  pleaded  the  general  issue  and  the  Statute  of  Limitations 
upon  which  no  question  arises.  He  has  also  pleaded,  that 
before  and  at  the  time  of  the  accruing  of  the  several  causes  of 
action  in  the  declaration  mentioned,  and  also  before  and  on  the 
first  of  January,  1816,  and  from  thence  continually  until  the 
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SiDAWAT  sequestration  of  his  estate  in  the  plea  after  mentioned,  he  was 
Hat.  ft  merchant  and  trader  in  gross  and  by  retail,  residing  and 
carrying  on  his  trade  at  Edinburgh,  in  Scotland  ;  and  then 
has  proceeded  to  allege,  with  all  due  formalities,  a  sequestration 
and  a  decree  of  the  lords  of  council  and  session,  discharging  him 
from  all  debts  contracted  before  the  21st  of  May,  1816,  being  the 
date  of  the  application  for  sequestration,  and  has  averred  that 
the  plaintiff's  several  causes  of  action  accrued  before  that  day, 
and  were  proveable  under  the  sequestration.  To  this  plea  the 
plaintiff  has  replied,  that  the  several  causes  of  action  accrued  in 
England.  The  defendant  has  demurred  to  the  replication,  and 
the  plaintiff  has  joined  in  demurrer. 

The  plea  is  framed  upon  the  statute  54  Geo.  III.  c.  lS7,f  of 
which  statute  the  sixty-first  section  gives  the  discharge.  The 
statute  is  entitled  "  An  Act  for  rendering  the  payment  of 
Creditors  more  equal  and  expeditious  in  Scotland."  And  the 
question  is  whether  a  trader  residing  in  Scotland,  and  during 
such  residence  contracting  a  debt  in  England,  can  be  discharged 
from  it  under  a  sequestration  issued  in  Scotland  in  conformity  to 
that  statute,  in  like  manner  as  from  a  debt  contracted  in  Scot- 
land. The  statute  is  an  Act  of  the  Parliament  of  the  United 
Kingdom,  competent  to  legislate  for  every  part  of  the  kingdom, 
and  to  bind  the  rights  of  all  persons  residing  in  England, 
[  ♦ID  1  ^equally  with  those  of  persons  residing  in  Scotland.  There  is 
therefore  no  question  as  to  the  authority  of  the  power  by  which 
the  statute  was  passed,  and  the  question  must  turn  entirely  upon 
the  construction  and  effect  of  the  statute.  By  the  sixty-first 
section,  the  bankrupt  is  enabled,  with  the  concurrence  of  the 
persons  therein  mentioned,  to  apply  to  the  Court  of  Session  by 
petition,  praying  that  he  may  be  held  as  finally  discharged  of  all 
his  debts  contracted  before  the  application  for  sequestration ; 
and  the  Court  is  authorised,  under  the  circumstances  therein 
mentioned,  to  pronounce  an  act  or  order  in  terms  of  the  prayer 
of  the  petition.  The  expression  here  is  ''all  debts,"  and  it  is 
used  without  any  reference  or  regard  to  the  place  where  the 
debts  may  have  been  contracted.  It  must  be  admitted,  however, 
that  notwithstanding  this  generality  of  expression,  it  is  possible 
f  Bepealed,  19  &  20  Vict  c.  79,  e.  2. 
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that  debts  contracted  in  England  may  be  out  of  the  general     Sidawat 
operation  and  view  of  the  statate,  and,  therefore,  not  to  be        hat. 
comprehended  within  the   terms,  ''all  debts."    But  there  is 
not  a   single  expression  in  the  statute  importing  that  debts 
contracted  in  England  are  to  be  excluded  from  its  operation ; 
and  there  are  many  provisions  manifestly  shewing  the  contrary. 

By  section  15,  Any  creditor,  without  reference  to  his  country 
or  residence,  or  the  place  at  which  the  debt  was  contracted,  may 
petition  for  a  sequestration,  the  deposition  being  made  before 
any  judge  ordinary  or  justice  of  the  peace,  and  the  sequestration 
is  to  be  of  the  debtor's  whole  estate  and  effects,  heritable  and 
moveable,  real  and  personal,  for  the  benefit  of  his  whole,  just, 
and  lawful  creditors. 

By  sect.  17.    The  interim  manager  is  to  take  possession  of  the 
bankrupt's  whole  estate  and  effects,  and  of  *the  title  deeds  and       [  *20  ] 
instnietions  of  his  estate ;  and  the  bankrupt  must,  if  required, 
grant  powers  of  attorney,  or  other  deeds  necessary  or  proper  for 
the  recovery  of  his  estate  and  effects  situate  in  foreign  parts. 

By  sect.  26.  The  bankrupt  is  required  to  exhibit  a  state  of 
his  affairs,  specifying  the  whole  estate  and  effects,  heritable  and 
moveable,  real  and  personal,  wherever  situate. 

By  sect.  29.  When  the  nomination  of  a  trustee  has  been 
approved,  the  Court  shall  ordain  the  bankrupt  to  execute  proper 
deeds  of  conveyance,  making  over  to  the  trustee  his  whole  estate 
and  effects,  heritable  and  moveable,  real  and  personal,  wherever 
situate,  with  full  powers  of  recovery  and  sale  for  behoof  of  the 
creditors,  and  on  refusal  to  do  so,  may  be  punished  by  imprisgn- 
ment ;  and  whether  such  deeds  be  executed  or  not,  the  whole 
estate  and  effects,  of  whatever  kind,  and  wherever  situate,  (in 
so  far  as  may  be  consistent  with  the  laws  of  other  countries 
when  the  effects  are  out  of  Scotland,)  shall  be  deemed  to  be 
vested  in  the  trustee  for  behoof  of  the  creditors. 

By  sect.  88.  The  bankrupt  is  to  make  oath,  that  the  state  of 
his  affairs  contains  a  full  and  true  account  of  all  his  estate  and 
effects,  heritable  and  moveable,  real  and  personal. 

By  sect.  41.  The  trustee  is  to  proceed  to  recover  and  convert 
into  money  the  whole  estate  under  his  management  or  power, 
whether  at  home  or  in  foreign  parts. 
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SiDAWAT         By  sect.  48.    Oaths  of  verity  upon  debts  may  be  taken  before 
Hat.        *^y  judge  ordinary  or  justice  of  the  peace :    and  where  any 
creditor  is  oat  of  the  kingdom  of  Great  Britain  and  Ireland,  an 
oath  of  credulity  by  his  agent,  taken  in  the  same  manner,  shall 
be  sufficient. 
[  21  ]  Upon  the  view  of  these  clauses  it  is  manifest,  that  all  the 

property  of  the  bankrupt  of  every  kind  and  wherever  situate,  is 
to  be  taken  from  him  for  payment  of  his  debts;  and  that 
creditors,  wherever  resident,  may  prove  their  debts  and  receive 
their  share  of  the  estate. 

But  this  is  not  all :  notices  are  required  to  be  given  in  the 
London  Gazette,  as  well  as  in  the  Edinburgh  Gazette,  on 
important  occasions:  as  of  the  meetings  to  choose  an  interim 
manager  and  a  trustee,  sect.  16 :  of  the  appointment  of  the 
trustee,  and  the  two  days  appointed  for  the  public  examination 
of  the  bankrupt  upon  the  state  of  his  affairs,  sect.  82 :  of  meet- 
ings of  creditors  for  directing  a  sale  of  remaining  effects,  and  of 
the  time  of  the  sale,  sect.  66 :  of  the  bankrupt's  petition  for  his 
discharge,  of  which  the  Court  is  to  resume  the  consideration  at 
a  distance  of  not  less  than  three  months,  sect.  61 :  and  of  a 
meeting  after  the  expiration  of  three  years  for  the  disposal  of 
outstanding  effects,  sect.  76. 

Now  it  appears  to  us,  that  the  Legislature  would  not  have 
required  these  notices  unless  it  had  been  intended  that  the  dis- 
charge should  operate  upon  English  as  well  as  Scotch  creditors. 
No  sufficient  reason  has  occurred  to  us  for  giving  the  opportunity 
of  inquiring  into  the  affairs  and  conduct  of  the  bankrupt,  and  of 
objecting  to  his  discharge,  to  persons  against  whom  the  discharge 
would  be  inoperative  with  reference  to  a  proceeding  in  an  English 
Court.  If  it  be  said,  that  it  was  intended  only  to  enable  English 
creditors  to  take  the  benefit  of  the  sequestration  if  they  should 
so  think  fit,  and  to  object  to  the  discharge  for  the  purpose  of 
retaining  their  right  of  suit  in  Scotland,  this  argument  will 
contain  an  acknowledgment  that  English  creditors  may  have 
[  *22  ]  I'j^Q  ^benefit  of  the  sequestration ;  and  then,  it  being  clear  that 
the  bankrupt  is  deprived  of  all  his  property  for  the  benefit  of  all 
his  creditors  who  choose  to  partake  of  the  distribution  of  it,  by 
an  act  of  a  Legislature  having  authority  over  all  parts  of  the 
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United  Kingdom,  justice  seems  manifestly  to  require  that  no  one  Sidaway 
who  may  partake  of  the  benefit,  should  be  allowed  to  sue  the  hat. 
debtor,  whose  all  has  been  thus  given  up,  if  by  accident  he  may 
happen  to  meet  with  him  in  England.  And,  therefore,  we  think 
we  ought  not  to  narrow  the  effect  of  the  language  of  the  sixty- 
first  section,  but  to  give  to  the  phrase,  ''all  his  debts,"  the 
meaning  usually  and  ordinarily  belonging  to  those  words. 

Several  cases  were  quoted  in  the  argument  at  the  bar,  which 
I  will  now  proceed  to  notice.  The  cases  of  Smith  v.  Buchanan  t 
and  Potter  v.  Brown  I  arose  upon  discharges  under  the  authority 
of  American  states,  that  is,  of  Legislatures  not  competent  to  bind 
the  subjects  of  this  country.  Pedder  v.  M' Master^  arose  on  a 
discharge  at  Hamburgh,  and  came  before  the  Court  on  an 
application  to  discharge  the  bail  and  enter  an  exoneretur  on 
the  bail-piece,  which  of  course  would  not  be  done  if  the  effect  of 
the  discharge  was  doubtful.  Quin  v.  Keefe  \\  came  before  the 
Court  first  in  the  same  way,  and  afterwards  upon  a  plea  which 
was  badly  pleaded,  and  there  was  no  decision  on  the  merits.  It 
was  the  case  of  an  Irish  certificate,  and  of  a  debt  contracted  in 
England  while  the  defendant  was  residing  here.  The  case  of 
Jeffery  v.  M*Taggart,  which  was  before  this  Court  in  February, 
1817,  on  a  motion  for  a  new  trial,  arose,  indeed,  upon  this  Act 
of  the  54  Geo.  UI.  c.  1S7,  *but  the  question  was  entirely  different  [  *^  ] 
from  the  present.  It  was  an  action  of  assumpsit  brought  by  the 
trustee  under  a  Scotch  sequestration  in  his  own  name.  The 
demand  had  vested  in  the  trustee  under  this  statute,  so  far  as 
by  the  law  of  this  country  it  could  do,  but  as  the  assignee  of  a 
chose  in  action  cannot,  by  the  common  law  of  this  country,  sue 
in  his  own  name  but  must  sue  in  the  name  of  the  assignor,  and 
as  this  statute  gives  no  express  power  to  the  trustee  to  sue  in  his 
own  name,  and  the  statute  1  Jac.  c.  15,  s.  18,  does  expressly 
give  such  a  power  to  the  assignees  under  an  English  commis- 
sion, it  was  decided  that  the  action  was  not  well  brought  in  the 
name  of  the  trustee. 

Upon  this  view  of  the  cases,  it  appears  that  no  one  of  them 

t  5  B.  B.  499  (1  East,  6).  §  8  T.  B.  609. 

X  7 B.B. 663 (5 East,  124;  ISmith,  l|  2  H.  Bl.  553. 

351). 
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SiDAWAT     contains  a  decision  contrary  to  our  present  opinion,  which  is 

Hat.        founded  not  upon  any  general  principle,  but  upon  the  effect  of  the 

particular  statute  on  which  the  defendant's  plea  is  framed.    And 

for  the  reasons  already  mentioned,  the  judgment  of  the  Court  is 

to  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 


M^GEEGOE  V.  THWAITES  and  AxoTHER.t 

^-  (3  Baru.  &  Cress.  24—37 ;  S.  C.  4  Dowl.  &  Ry.  695  ;  2  L.  J.  K.  B.  217.) 

[  24  ]  Declaration  for  a  libel  purporting  to  contain  an  account  of  a  proceeding 

which  had  taken  place  before  a  magistrate  respecting  a  matter  in  which 
he  was  merely  asked  for  advice,  and  not  called  upon  to  act  in  his 
magisterial  capacity.  The  libel  itself  alleged  that  A.  B.  and  C.  D. 
stated  the  matter  charged  to  the  magistrate,  a  great  part  of  which  was 
not  actionable  when  spoken,  but  became  so  when  written.  Plea,  that 
A.  B.  and  C.  D.  did  go  before  the  magistrate  and  make  the  statement 
set  forth  in  the  libel,  and  that  it  contained  a  correct  account  of  the 
proceedings  before  the  magistrate,  and  that  the  facts  charged  in  it  were 
true.  The  jury  found  that  the  matters  contained  in  the  libel  were  not 
true,  but  that  it  contained  a  correct  account  of  the  proceedings  which 
had  taken  place  before  the  magistrate :  Held,  first,  that,  as  the  matter 
brought  before  the  magistrate  was  not  brought  before  him  in  his  judicial 
character,  or  in  the  discharge  of  his  magisterial  functions,  the  defendant 
could  not  justify  the  publication  on  the  ground  of  its  being  a  correct 
report  of  the  proceedings  which  had  taken  place  before  the  magistrate. 

Held,  secondly,  that  it  was  no  justification  that  the  defendants,  when 
they  published  the  libel,  mentioned  the  names  of  the  parties  who  stated 
the  matter  of  the  libel  to  the  magistrate,  because  as  to  part  of  the 
slanderous  matter  no  action  would  lie  against  the  party  who  stated 
it  to  the  magistrate ;  it  had  become  actionable  merely  from  its  having 
been  published  by  the  defendants  in  print,  and  therefore,  by  stating 
the  names  of  the  persons  from  whom  they  heard  it,  they  gave  the 
plaintiff  no  right  of  action  against  them. 

Held,  thirdly,  that,  in  order  to  justify  the  repeating  of  slander,  it  was 
necessary  that  the  party  repeating  it  should,  at  the  time  of  repeating 
it,  offer  himself  as  a  witness  to  prove  the  uttering  of  the  slander,  and 
therefore  that,  as  the  defendants  did  not  state  that  they  themselves 
heard  the  slander  uttered  by  A.  B.  and  C.  D.,  but  merely  stated  that 
A.  B.  and  C.  D.  had  said  so  and  so,  the  plea  was  bad.  [It  would 
not  have  been  good  even  with  this  addition  :  see  M'PhtrBon  v.  Daniels, 
10  B.  &  C.  263,  270,  275.] 

Declaration    charged,    that    the    defendant    published    the 

following  libel  in  the  Morning  Herald  newspaper,  in  the  shape 

t  Qucere,  whether  a  case  of  this  paper  of  proceedings  publicly  heard 
kind  would  now  come  within  the  before  any  Ck)urt  exercising  judicial 
expression.   **rei)ort   in  ajiy  news-      authority,"    in   the    Law   of   Libel 
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of    a    report  of   certain  proceedings  in  the  city  of   London.     M^assGOB 

"  Mansion-house.    Yesterday  Mr.  Prince,  a  common  councilman,    thwaiteb. 

vnth  Captain  Antrim,  of  the  ship  Lloyd's,  waited  upon  the 

Lord  Mayor  elect  (who  sat  for  the  Lord  Mayor)  to  request  his 

lordship's  advice  as  to  the  disposal  of  three  orphan  children 

who  had  been  brought  on  shore  under  the  following  melancholy 

circumstances.      Captain    John    Antrim    stated,    that    on    the 

31st  of  July  last  he  sailed  from  Honduras.    Before  he  departed 

from   that  settlement  he  consented  to  receive  on  board  one 

of  the  families  of  the  unfortunate  Poyais'  settlers,  the  remnant 

of  whom  had  sought  the  protection  of  the  British  authorities 

at  Honduras,   and  had  received  all   the  succour   *which  the       [•25] 

Governor  had  it  in  his  power  to  give  them.     The  unfortunate 

creatures  who  had  survived  the  effects  of  their  short  residence 

at  the  desert  swamp  to  which  they  had  been  taken,  were  sent 

back  by  the  different  vessels  which  sailed  from  Honduras.     The 

family  which   Captain  Antrim  consented  to  receive,  consisted 

of  Thomas  Chalmers,  his  wife  and  three  children.     The  husband 

and  wife  when  received  on  board  were  both  ill  with  the  fever, 

and  died  in  the  course  of  the  passage.     The  captain  said  he 

had    landed  the   three   orphans,   who  were  utterly  destitute, 

at  Poplar,  and  he  now  requested  his  lordship's  advice  as  to 

the  best  means  of  getting  them  provided  for.     The  captain 

then  handed  in  the  following  certificate  to  his  lordship."    The 

libel  then  set  out  a  certificate  of  the  Governor  of  Honduras,  that 

the  persons  in  question  were  received  on  board  from  motives 

of  charity.    It  then  stated  some  questions  put  by  the  Lord 

Mayor  elect  and  the  answers  given  to  them,  and  the  final  advice 

of  the  Lord  Mayor,  that  application  should  be  made  to  the 

parish  officers  to  relieve  the  children.    It  then  proceeded  as 

follows.     "  Mr.  Prince  observed,  that  the  captain,  in  consequence 

of  his  charity  in  receiving  the  poor  emigrants,  had  himself 

Amendment  Act,  1888,  51  &  52  Vict,  authority,  but  arising  on  an  applica- 

c.  64,  8.  3.    An  important  distinction  tion  made  to  the  Court  not  in  its 

as  to  want  of  jurisdiction  is  pointed  judicial  capacity,  comes  within  the 

out  by  Lord  GoL£Bn)0£  in  Usill  y.  protection  of  the  Act.    In  UaiU  y. 

Males  (1878)  3  C.  P.  D.  319,   323.  Bales  the  magistrate  was  applied  to 

But  this  does  not  touch  the  language  in  his  judicial  capacity,  though,  on 

of  the  Act.    The  question  would  be  hearing  the  matter,  he  determined 

whether    a    report   of    proceedings  that  he  had  no  jurisdiction. — B.  C. 
before  a  Ck>urt  which  has  judicial 

t2 
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m^Gbboob  caught  the  fever,  and  had  narrowly  escaped.  He  stated,  that 
THWAITB&  above  200  of  the  victims  of  delusion  had  returned  from  the 
Mosquito  shore  to  Honduras  in  a  state  of  utter  destitution  and 
of  disease,  which  terminated  the  sufferings  of  a  great  part 
of  them  soon  after.  They  must  have  all  died,  but  for  the 
charity  of  the  people,  and  the  authorities  of  Honduras.  The 
poor  creatures  had  been  led  by  McGregor  to  expect  a  land  where 
they  would  live  in  the  greatest  plenty,  where  every  thing 
was  flourishing,  and  but  little  labour  would  be  required; 
it  was  mentioned  to  them,  as  a  mark  of  the  improvement 
(*26]  of  *the  place,  that  a  fine  theatre  had  been  established, 
and  other  establishments  formed,  indicative,  not  merely  of 
civilization  and  comfort,  but  of  luxury.  Captain  Antrim 
mentioned  a  charge  which  the  poor  creatures  had  preferred 
to  him  against  M'Gregor.  Most  of  those  who  sailed  from  Leith 
were  poor  people,  who  had  by  their  frugality  saved  small  sums 
of  money  of  from  151.  to  80Z.  McGregor  learned  the  property 
which  the  settlers  had  with  them,  and  telling  them  that  Scotch 
money  would  not  pass  at  the  settlement,  persuaded  them  to 
give  it  all  up  to  him,  and  take  his  draughts  for  the  amount 
upon  his  bankers  at  Poyais.  The  savings  were  all  given  up 
to  him,  and  it  is  perhaps  unnecessary  to  add,  that  the  settlers 
on  their  arrival  at  the  houseless  wilds  of  Poyais  found  that 
no  such  thing  as  a  banking-house  was  in  existence.  Captain 
Antrim  regretted  that  he  had  not  arrived  sooner,  as  another 
ship  had  sailed,  with  settlers  for  the  same  place  just  before  his 
arrival,  who  he  feared  would  also  fall  a  sacrifice.  He  had 
thought  it  his  duty  to  make  the  statement  publicly,  that  the 
poor  might  be  put  on  their  guard."  The  second  count  stated, 
as  inducement,  that  certain  persons  had  emigrated  from  Great 
Britain  to  Poyais,  on  the  Mosquito  Shore  in  America,  with 
the  intention  of  forming  a  settlement  there,  and  on  their  arrival 
at  Poyais,  the  emigrants  had  undergone  great  sufferings  from 
sickness,  disease,  and  other  accidents,  whereof  some  of  the 
emigrants  had  died,  and  many  others  had  been  thereby  com- 
pelled to  remove  to  Honduras,  and  from  thence  had  returned 
to  Great  Britain;  and  that  shortly  before  the  committing  of 
the  grievances  by  the  defendants,  in  that  and  the  following 
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ooant  mentioned,  an  application  was  made  to  the  Lord  Mayor  M'Obboob 
elect  of  the  city  of  London,  at  the  Mansion  House,  *in  the  said  thwIitbs. 
city,  by  certain  persons,  to  wit,  one  Mr.  Prince  and  one  Captain  [  *27  ] 
Antrim,  relative  to  certain  children  of  certain  of  the  said 
emigrants ;  yet  the  defendants,  farther  contriving  and  maliciously 
intending,  &c.  The  count  then  set  out,  that  part  of  the  libel 
contained  in  the  first  count,  beginning  with  the  words, 
"Mr.  Prince  observed,  that  the  captain,  in  consequence  of 
his  charity,  &c."  The  third  count  was  similar  to  the  last, 
and  set  out  that  part  of  the  libel  beginning  with  the  words 
"  Captain  Antrim  mentioned  a  charge,"  Ac.  Plea,  first,  not 
guilty ;  secondly,  to  the  whole  declaration,  that  on  the 
18th  October,  1828,  at  the  Mansion  House,  &c.,  one  Mr.  Prince, 
a  common  councilman,  with  Captain  Joshua  Antrim,  of  the 
ship  Lloyd's^  did  wait  upon  the  Lord  Mayor  of  the  said 
city  of  London  elect,  who  sat  for  the  Lord  Mayor,  to  request 
his  lordship's  advice  as  to  the  disposal  of  three  orphan  children, 
who  had  been  brought  on  shore,  as  stated  in  the  said  supposed 
Ubels;  and  the  said  Joshua,  on  that  occasion,  then  and  there 
did  make  such  statements,  and  mention  such  charge,  circum- 
stances, matters,  and  things,  and  hand  to  his  lordship  such 
certificate  as  in  the  said  supposed  libels  are  respectively 
mentioned ;  and  tiie  said  Lord  Mayor  elect  did  then  and  there 
ask  such  questions,  and  made  such  statements,  as  in  the  said 
supposed  libels  are  also  in  that  behalf  mentioned,  to  which 
questions  such  answer  was  given  as  therein  is  mentioned ;  and 
the  said  Mr.  Prince  did  also  make  such  observations  as  therein 
are  mentioned ;  and  the  said  report  in  the  said  newspaper  was 
and  is  a  true,  fair,  and  correct  account  of  the  said  proceedings 
before  the  said  Lord  Mayor  elect,  and  what  took  place  on  that 
occasion,  and  the  several  facts  and  circumstances  therein 
detailed  and  adverted  to  are  '''likewise  true ;  and  the  said  report  [  *  28  ] 
contains  no  false  or  untrue  statement  or  allegation  whatever, 
wherefore  the  defendant  published,  &c.  Third  plea,  that  the 
report,  or  account  in  the  said  newspaper,  of  the  said  proceedings 
at  the  said  Mansion  House,  whereof  the  said  supposed  libels 
in  the  declaration  mentioned  were  and  are  composed,  was  and 
is  a  true,  fair,  and  correct  report  and  account  of  the  said 
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M*aRSQOB  proceedings,  and  which  proceedings  did  actually  take  place 
THWiLiTEB.  &^  the  said  Mansion  House,  as  is  stated  in  the  said  supposed 
libels,  to  wit,  at,  &c.  Fourth  plea,  that  the  several  matters 
and  things  in  the  libels  contained  were  and  are  true  in  fact. 
There  then  followed  pleas  similar  to  the  two  last,  pleaded 
separately,  to  the  first  and  second  counts  of  the  declaration; 
and  replication,  &c.  de  injuria  aud. 

At  the  trial  before  Abbott,  Ch.  J.,  at  the  London  sittings 
after  last  Michaelmas  Term,  the  jury  found  that  the  libel 
did  contain  a  true,  fair,  and  correct  report  of  the  proceed- 
ings which  had  taken  place  before  the  Lord  Mayor  elect, 
but  that  the  facts  stated  in  the  libels  were  not  true.  In 
last  Hilary  Term  the  plaintiff  had  obtained  a  rule  nisi  for 
liberty  to  enter  up  judgment,  notwithstanding  the  verdict 
found  for  the  defendant  upon  those  pleas,  which  alleged 
that  the  libel  contained  a  true  account  of  the  proceedings 
before  the  Lord  Mayor. 

Scarlet  and  E.  Lawes  now  shewed  cause  against  the  rule : 

The  circumstance  disclosed  in  the  plea  found  for  the 
defendants,  that  the  publication  was  a  correct  account  of 
proceedings  which  took  place  before  a  magistrate,  is  an  answer 
to  the  action.  It  rebuts  the  presumption  of  malice,  which, 
in  ordinary  cases,  arises  from  the  publication  of  any  matter 
injurious  to  the  reputation  of  another,  and,  upon  that  ground 
[  *29  ]  it  has  been  *held  lawful  to  publish  the  proceedings  of  courts 
of  justice,  even  though  they  contain  matter  injurious  to  the 
feelings  of  individuals :  iJex  v.  Wiight^^  Curry  v.  Walter. X 
Assuming  that  the  magistrate  had  no  jurisdiction  over  the 
subject-matter  brought  before  him,  and  that  the  question  is  to 
be  considered  as  if  the  matter  had  been  communicated  to  the 
Lord  Mayor  elect  in  his  private  character  in  the  presence  of 
the  defendants;  still  this  publication  is  justifiable  within  the 
rule  laid  down  in  Lord  Northampton's  case,§  because  the 
defendants,  at  the  time  of  publishing  the  slander,  mentioned 
the  name  of  the  person  from  whom  they  heard  it. 

t  4  B.  £.  649  (8  T.  B.  293).  §  12  Co.  Bep.  133. 

t  4B.B.717(lBo8.&P.525). 
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Denman,  F.  Pollock^  and  R.  V,  Richards^  contra :  M*Gbeooh 

9. 

The  question  as  to  the  right  of  publishing  judicial  proceedings  Thwai  rss. 
does  not  arise.  The  Lord  Mayor  elect  was  not  sitting  in 
a  judicial  capacity,  or  enquiring  into  any  matter  over  which 
he  had  jurisdiction  as  a  magistrate.  But  even  if  the  matter 
had  been  within  his  jurisdiction,  the  defendants  would  not  have 
been  justified  in  publishing  what  passed,  as  it  was  a  mere 
ex  parte  proceeding:  Rex  v.  Fisher. \  And  if  this  is  to  be 
considered  as  a  case  where  the  slanderous  matter  was  first 
stated  in  the  presence  of  the  defendants  to  the  Lord  Mayor 
elect  in  his  private  character,  then  the  defendants  were  not 
justified  in  publishing  it  in  writing  or  print,  although  at  the 
time  of  the  publication  they  stated  the  name  of  the  person  from 
whom  they  heard  it;  because,  with  respect  to  a  great  part 
of  the  matter  published  by  them,  they  give  the  plaintiff  no  right 
of  action  against  any  other  person.  With  respect  to  all  that 
*part  which  charges  the  plaintiff  with  having  deluded  the  C  *3^  1 
persons  who  emigrated,  no  action  would  lie  against  the  person 
who  merely  uttered  it ;  but  it  became  actionable  when  reduced 
into  writing  or  print,  and  that  was  the  act  of  the  defendants. 
It  may  even  be  questionable,  whether  any  action  would  be 
maintainable  against  the  original  utterer  of  the  other  words, 
which  charges  the  plaintiff  with  having,  by  false  pretences,  got 
possession  of  the  money  of  the  emigrants;  for  unless  they 
import  that  the  fraud  was  committed  in  this  country  they  do 
not  charge  an  offence  within  the  statute  80  Geo.  II.  c.  24.  t  It  is 
quite  clear,  however,  that  as  to  the  other  part  of  the  slander 
no  action  would  be  maintainable  against  the  parties  who 
uttered  it.  Now,  in  Lord  Northampton's  case,  the  naming  of 
the  original  author  of  the  slander  is  considered  a  justification 
for  the  person  who  repeats  it,  because  the  party  repeating  it 
thereby  gives  the  party  slandered  a  right  of  action  against 
another  person.  That  reason  does  not  apply  here,  ^nd  therefore 
this  case  does  not  fall  within  that  rule:  besides,  it  is  quite 
clear  that  an  action  is  maintainable  against  a  person  who 
maliciously  repeats   slander,  although  he  names  his   author 

t  11  B»  B.  799  (2  Camp.  563).        t  Bepealed,  Stat.  Law  Bey.  Act,  1667. 
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m*Gbboob    at  the  time:  Maitland  v.  GoldneyA     The  jury,  by  their  verdict, 

THWMTB8.    ^ftve  found  that  the  defendants  published  maliciously.    Besides, 

here  the  libel  does  not  profess  to  give  the  evidence  verbatim, 

but  a  mere  summary  of  the  case.     That  is  not  a  justifiable 

publication  :  Lewis  v.  Walter. X 

Abbott,  Ch.  J. : 

I  am  of  opinion,  that  the  rule  for  entering  the  judgment 
[  *3i  ]  for  the  plaintiflf,  notwithstanding  *the  verdict  found  for  the 
defendants  on  some  of  the  issues,  ought  to  be  made  absolute. 
My  judgment  in  this  case  is  founded  entirely  upon  the  matters 
stated  upon  the  record.  It  does  not  appear  by  the  record  that 
the  libel  gives  an  account  of  any  thing  which  took  place  before 
the  magistrate,  whilst  he  was  acting  in  his  judicial  character, 
or  even  in  the  discharge  of  his  magisterial  functions.  The 
question,  therefore,  does  not  necessarily  arise  in  this  case, 
whether  it  be  lawful  to  publish  a  correct  report  of  proceedings 
which  take  place  in  the  course  of  a  judicial  enquiry,  or  even 
of  any  enquiry  before  a  magistrate  acting  in  the  discharge 
of  his  official  duty.  The  allegation  in  the  libel  is,  that  an 
application  was  made  to  the  magistrate,  sitting  for  the  Lord 
Mayor,  for  his  advice  as  to  the  disposal  of  some  orphan 
children;  but  the  libel  itself  proceeds  to  state  matter  which 
goes  far  beyond  what  any  application  of  that  kind  would 
warrant.  It  charges  the  plaintiff  with  having  deceived  the 
persons  whom  he  had  induced  to  emigrate,  and  with  having, 
by  false  pretences,  got  possession  of  all  their  money.  Assuming 
that  the  parties  who  originally  uttered  this  slander  might 
be  justified  by  the  occasion  and  purpose  with  respect  to  which 
it  was  uttered,  it  by  no  means  follows  that  these  defendants 
would  be  justified  in  republishing  the  slander  so  unnecessarily 
uttered,  on  the  ground  that  their  publication  was  only  a  true, 
fair,  and  correct  report  of  what  had  taken  place ;  for  it  is  by 
no  means  true  that  the  publication  of  every  matter  which  passes 
even  in  a  court  of  justice,  however  truly  represented,  is,  under 
all  circumstances  and  with  whatever  motive  published,  justifiable. 

t  6  R.  B.  466  (2  East,  426).  %  23  B.  B.  415  (4  B.  &  Aid.  605). 
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It  has  been  said,  however,  that  this  is  a  privileged  publication ;     M'Greook 

because  the  defendants  only  professed  to  repeat  that  which  they    iHwliTEa 

heard  another  person  say,  and  they  name  that  person  at  the 

time  when  they  ^repeat  it,  and  that  this  case  falls  within  the       [  *32  ] 

rale  laid  down  in  Lord  Northampton's  case.     Now  it  is  to  be 

observed  that  that  was  a  case  of  oral  slander :    this  is  the  case 

of  slander  reduced  into   writing  or  print  by  the  act  of  the 

defendants.     It  is  thereby  rendered  more  injurious,  and  part 

of  it  has  thereby  become  actionable,  which  before  was  not  so. 

There  may,  therefore,  be  a  material  distinction  in  this  respect 

between  merely  repeating  slander  and  publishing  it  in  writing 

or  print.     I  do  not  mean,  however,  to  pronounce  any  decided 

opinion  upon   that  point,   because,   admitting  the  law  to  be 

correct,  as  laid  down  in  Lord  Northampton's  case,  in  its  fullest 

extent,  and  assuming  that  it  applies  to  written  as  well  as  to  oral 

slander,  I  think  that  this  case  does  not  fall  within  it.     The  rule 

there  stated  is  this :    '*  If  I.  S.  publish  that  he  hath  heard  J.  N. 

say  that  I.  6.  was  a  traitor  or  thief,  in  an  action  on  the  case, 

if  the  truth  be  so,  he  may  justify. t     But  if  J.  S.  publish  that 

he  hath  heard  generally,  without  a  certain  author,  that  J.  6. 

was  a  traitor  or  thief,  there  an  action  on  the  case  lieth  against 

J.  S.,  for  this,  that  he  hath  not  given  to  the  party  aggrieved 

any   cause  of   action    against   any  but   against    himself  who 

published  the  words."     Now,  this  case  falls  short  of  the  rule 

there  laid  down  in  two  particulars ;  the  first  is,  that  with  respect 

to  a  considerable  part  of  the  matter  published  no  action  would 

be  maintainable  against  the  party  who   uttered  it.     I  allude 

to  that  part  which  charges  the  plaintiff  with  having,  by  false 

representations,  induced  the  persons  alluded  to  to  emigrate. 

It  is  perfectly  clear,  that  if  the  words  pubUshed  by  the  defendants 

had  only  been  spoken  no  action  would  be  maintainable  in  respect 

of  them,  unless  the  plaintiff  could  shew  that  he  had  thereby 

sustained  a  special  damage.     The  other  particular  in  which 

this  case  falls  short  of  the  rule  laid  down  in  Lord  Northampton's 

t  It    was    afterwards   laid   down  C.  263,  per  Bayley,  J.,  at  pp.  269,. 

in    a  Court  including   two   of   the  270;  Littledale,  J.,  at  p.  271;  Parke, 

same  Judges  that  this  is  not  law :  J.,  at  p.  275. — F.  P. 
M^Phtrwn  t.  Danida  (1829)  10  B.  & 
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M'Gbboob  *ca86  is,  that  here  the  defendants  do  not  ofiEer  themselves  as 
Thwaites.  witnesses  to  prove  the  uttering  of  the  words.  The  rule  is,  that 
[  ♦88  ]  "  if  J.  S.  publish  that  he  heard  J.  N.  say."  In  that  case  J.  S. 
offers  himself  as  a  witness  to  prove  that  J.  N.  did  utter  the 
slander;  but  here  the  defendants  do  not  say  that  they  heard 
Captain  Antrim  repeat  the  slander,  and,  therefore,  they  do  not 
offer  themselves  as  witnesses,  and  do  not  bring  themselves 
within  the  rule  laid  down  in  Lord  Nortlmmpton's  case.  I  am 
of  opinion,  therefore,  that  it  is  no  answer  to  the  action  that 
the  matter  published  by  the  defendants  was  a  correct  report 
of  what  actually  took  place  in  the  presence  of  the  magistrate, 
inasmuch  as  it  appears  that  he  was  not  then  called  upon  to 
act  either  in  a  judiciaLor  magisterial  capacity ;  and,  secondly, 
that  this  is  not  a  privileged  publication,  on  the  ground  that 
the  defendants,  at  the  time  of  pubUcation,  named  the  party 
who  originally  uttered  the  slander.  The  rule  for  entering 
judgment  for  the  plaintiff,  non-obstante  veredicto,  must  be 
made  absolute. 

Bayley,  J. : 

There  is  a  great  distinction  between  oral  and  written  slander. 
No  action  is  maintainable  for  words  spoken,  unless  they  impute 
to  a  man  a  crime  for  which  he  is  punishable  by  law,  or  that 
he  has  an  infectious  disorder ;  or  unless  they  are  spoken  of 
him  in  his  office,  profession,  or  business.  But  an  action  is 
maintainable  for  slander  either  written  or  printed,  provided 
the  tendency  of  it  be  to  bring  a  man  into  hatred,  contempt, 
or  ridicule.  Now,  here,  the  report  of  the  matter  stated  by 
Captain  Antrim  is  calculated  to  bring  the  plaintiff  into  hatred ; 
it  is,  therefore,  actionable  when  reduced  into  writing.  The  greater 
t  •s*  ]  part  of  the  matter  *charged,  if  merely  spoken,  would  give  no 
cause  of  action  to  the  plaintiff;  and  it  may  be  questionable 
whether  any  action  could  be  maintainable  even  in  respect  of 
that  part  which  charges  the  plaintiff  with  having  obtained  the 
money  of  the  emigrants,  under  false  pretences,  for  unless  they 
were  defrauded  of  the  money  in  this  kingdom  it  would  not 
be  a  case  within  the  statute  of  the  80  Geo.  U.  c.  24 ;  and  there 
being  no  false  token,  it  would  not  be  an  offence  at  common  law. 
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This,  therefore,  may  be  considered  as  a  case  where  either  wholly    M'Greoor 

or  in   part  the  matter  charged  became  actionable,  from  the    thwaitkb. 

circomstance  of  its  having  been  written  or  printed  by  the  act 

of  the  defendants,  and,  therefore,  if  the  plaintiff  cannot  maintain 

this  action  against  the  defendants  he  has  no  remedy  whatever. 

According  to  the  rule  laid  down  in  Lord  Northampton's  case 

the  party  is  excused,  because,  by  naming  the  person  from  whom 

he  heard  the  slander,  he  gives  the  party  slandered  an  action 

against  another;  but  here  the  defendants  gave  the  plaintiff 

no  action  against  any  other  person.    The  reason  of  the  rule 

does  not  apply  to  the  present  case.    This  being  a  case,  therefore, 

where  the  matter  published  by  the  defendants  is  actionable,  and 

no  action  can  be  maintained  in  respect  of  a  part,  if  not  in 

respect  of  the  whole,  against  any  other  person,  it  follows  that 

it  must  be  maintainable  against  the  defendants,  or  otherwise 

the  plaintiff  would  be  without  any  remedy. 

HOLKOYD,  J. : 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment, 
notwithstanding  the  verdict  found  for  the  defendant  on  some 
of  the  issues,  for  that  finding  does  not  afford  any  answer  to  the 
action.  The  count  alleges  that  the  defendants,  malicioiisly 
intending  *to  injure  the  character  of  the  plaintiff,  pubUshed  [*36] 
the  libel.  The  pleas  state,  that  that  libel  contains  a  true 
account  of  some  proceedings  which  took  place  before  the  Lord 
Mayor  elect.  But  it  appears  by  the  libel,  that  those  proceedings 
were  not  in  any  way  connected  with  the  judicial  or  magisterial 
character  of  the  Lord  Mayor  elect.  The  jury  have  found  by 
their  verdict  on  the  other  issues,  that  the  facts  stated  in  the 
libel  were  untrue.  The  question  therefore  is,  whether  a  person 
falsely  and  maliciously  publishing  matter,  (for  after  verdict 
it  must  be  taken  to  have  been  done  maliciously,)  is  justified 
in  so  doing  because  it  is  a  correct  account  of  what  was  said  by 
others.  I  am  of  opinion  that  such  a  plea  is  no  answer  to  the 
action.  It  gives  no  ground  of  action  against  any  other  person. 
It  does  not  state  who  heard  the  slander  repeated.  It  therefore 
gives  the  plaintiff  no  means  of  establishing  by  evidence  his  right 
d  Action  against  another.    Part  of  the  matter  alleged  would  not 
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M'Gbsoob  be  actionable  at  all  if  the  words  were  only  spoken,  unless  there 
Thwaites.  ^6^6  special  damage.  It  comes  to  this,  if  Mr.  Prince  and 
Captain  Antrim  had  themselves  caused  the  matter  to  be 
printed,  an  action  might  be  maintained  against  them  ;  but  they 
only  made  an  oral  statement  before  the  Lord  Mayor,  and  that 
is  not  actionable.  But  it  has  been  printed  by  another,  and  he 
says,  that  he  is  not  liable  to  an  action,  because  at  the  time  that 
he  printed  it  he  disclosed  in  the  publication  itself  the  name 
of  the  person  from  whom  he  heard  it ;  but  if  the  action  be  not 
maintainable  against  him,  the  party  of  whom  the  slander 
has  been  published  in  a  manner  which  the  law  considers 
injurious,  will  have  no  remedy  against  any  person.  In  Maitland 
V.  Goldney,  the  declaration  contained  a  charge  against  the 
[  ^se]  defendants,  that  they  published  the  slander  with  the  *knowledge 
that  the  person  who  had  originally  uttered  it  was  satisfied  that 
it  was  untrue.  The  defendants  justified,  by  shewing  that  they 
had  named  the  original  author  at  the  time  when  they  published 
the  slander;  and  Lord  Ellenborough  said,  ''that  the  fact 
of  such  previous  uttering  was  merely  used  by  the  defendants 
as  a  pretence  for  publishing  the  same  slander;  that  shews 
malice  in  the  defendants,  and  an  injury  to  the  plaintiffs."  The 
opinion  of  that  learned  Judge  was,  that  an  action  would  lie 
against  a  person  who  maliciously  repeated  slander,  even  though 
he  named  his  author  at  the  time.  Now,  in  this  case  the  jury 
by  their  verdjct  found  that  the  defendants  published  the  slander 
maliciously;  and,  therefore,  our  decision  in  this  case  accords 
with  the  opinion  of  Lord  Ellenborough.  For  these  reasons, 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  in  thia 
action. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  I  think  that  the  Lord  Mayor 
elect  had  no  legal  authority  to  inquire  into  the  matter  brought 
before  him  by  Captain  Antrim ;  that  he  was  not  then  exercising 
his  office  of  a  magistrate ;  and  that  this  case  is  to  be  considered 
in  the  same  light  as  if  the  communication  had  been  made  to 
him  in  his  private  room.  It  is  unnecessary,  therefore,  to  decide 
in  this  case,  whether  the  defendants  would  have  been  justified 
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in  pablishing  this  matter  in  a  newspaper,  if  it  had  contained  M'Gbeoob 
a  correct  report  of  a  proceeding  which  had  taken  place  before  thwaiteb. 
a  magistrate  acting  in  a  judicial  capacity.  Bat  the  question 
is,  whether  a  person  hearing  slanderous  matter  uttered  in  private 
company,  may  cause  that  matter  to  be  written,  printed,  and 
published,  provided  that  he,  at  the  same  *time,  state  the  name  [  *37] 
of  the  person  from  whom  he  heard  it.  Now,  if  the  law  as  to 
the  repetition  of  oral  slander  were  to  be  propounded  for  the 
first  time  to  day,  the  propriety  of  the  rule  laid  down  in  Lord 
Northampton's  case  might  perhaps  admit  of  some  doubt.  It  is 
sufficient,  however,  to  say  that  this  case  does  not  fall  within 
that  rule.  If  the  slanderous  matter  published  constitute  a  civil 
injury,  either  from  the  nature  of  the  matter  charged,  or  from 
the  manner  in  which  it  is  published,  it  is  quite  clear  that  the 
party  injured  must  have  an  action  against  some  person.  If, 
therefore,  the  plaintiff  in  this  action  cannot  have  an  action 
against  the  relator  of  the  slander,  he  must  have  one  against  the 
person  who  subsequently  printed  and  published  it.  Now,  here 
it  is  evident,  that  in  respect  of  part  of  the  slanderous  matter 
charged,  no  action  would  lie  against  the  relator,  because  the 
words  themselves  were  not  actionable.  As  to  the  other  part, 
it  may  be  doubtful  whether  any  action  could  be  maintained. 
It  being  clear,  however,  that  no  action  would  he  against  the 
original  relator  as  to  part,  it  follows  as  a  necessary  consequence, 
that  as  to  that  part  it  must  lie  against  the  party  who  printed 
and  published  it,  for  otherwise  the  party  injured  will  be  without 
any  remedy. 

Ride  absolute. 
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1824        DYER  AND  Another  v.  PEARSON,  PRICE,  and  CLAY.f 

June  22.  '  '  ' 


[38] 


(3  Bam.  &  Crees.  38—42  ;  S.  C.  4  Dowl.  &  Ry.  648.) 

A.  employed  B.,  bis  agent,  to  import  goods  from  a  foreign  country. 
Upon  the  arriyal  of  the  goods  B.,  who  resided  in  London,  transmitted 
to  A.,  who  resided  in  the  country,  the  invoice,  but  deliyered  the  bill 
of  lading  to  a  warehouse-keeper  in  order  to  get  the  goods  entered  and 
warehoused.  In  the  warehouse-keeper's  books  they  were  described  as 
the  property  of  B.  By  the  bill  of  lading  the  goods  were  to  be  delivered 
to  the  order  of  the  shipper  or  his  assigns,  and  it  was  indorsed  by  the 
shipper  in  blank.  B.  had  no  authority  from  A.  to  sell  the  goods,  but 
after  they  had  been  standing  in  his  name  in  the  warehouse-keeper's 
books  nearly  five  months,  B.  sold  them :  Held,  in  an  action  of  trover 
brought  by  A.  against  the  purchasers,  that  upon  these  facts  the  jury 
ought  to  have  been  directed  that  A.  was  entitled  to  recover,  inasmuch 
as  B.  had  no  authority  to  sell,  or  at  least  that  it  ought  to  have  been 
submitted  as  a  question  of  fact  to  the  jury,  whether  A.  had  by  his 
conduct  enabled  B.  to  hold  himself  out  to  the  world,  as  having  the 
property  as  well  as  the  possession  of  the  goods. 

Trover  for  ten  bags  of  wool.  Plea,  not  guilty.  At  the  trial 
before  Abbott,  Ch.  J.,  at  the  London  sittings  after  last  Michaelmas 
Term,  the  following  appeared  to  be  the  facts  of  the  case :  The 
plaintiffs  resided  at  Wootton-under-Edge,  Gloucestershire.  The 
defendants,  Pearson  and  Price,  were  warehouse-keepers,  and  the 
defendant  Clay  was  a  woollen  draper,  and  all  the  defendants 
resided  in  London.  Li  November,  1828,  the  plaintiffs  directed 
one  Smith,  who  also  resided  in  London,  to  import  for  them  from 
Germany,  thirty  bags  of  wool.  Smith  ordered  the  same  from 
Van  Smissen  &  Co.  merchants  in  that  country,  who  required, 
that  before  the  bills  of  lading  should  be  delivered  to  Smith,  bills 
drawn  by  them  for  the  amount  of  the  wools  should  be  accepted 
by  a  banker  in  London.  Li  consequence  of  this  the  plaintiffs 
procured  Esdail^e  &  Co.,  bankers  in  London,  to  accept  bills  for 
the  amount.  The  thirty  bags  of  wool  arrived  in  December,  1828, 
accompanied  with  a  letter  of  advice,  covering  the  bill  of  lading 

t  A  case  in  circumstances  similar  (1866)  L.  B.  1   P.  C.  219,  229;  35 

to  that  here  reported  would  now  be  L.  J.  P.  C.  66 ;    Coh  v.  N.  W.  Bank 

covered  by  the  Factors  Acts.     But  (1875)  L.  E.  10  C.  P.  354,  365 ;  44 

the  judgment  has  been  frequently  L.  J.  C.  P.  233 ;    Johnson  v.  Credit 

cited  in  cases  which  turned  upon  the  LyonnaU  (18771  3  C.  P.  Div.  32,  38 ; 

doctrine  of   *' holding  out,"  and  is  Henderson  v.  Williams,  *95,  1  Q.  B. 

not   unimportant    as    an    authority  521;  64  L.  J.  Q.  B.  308. — H.  C. 
upon  this  point.  See  Pease  v.  Gloahec 
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and  invoice.     Smith  transmitted  the  invoice  to  the  plaintiflfs.        Dteb 

By  the  bill  of  lading,  the  wool  was  made  deliverable  to  order  or      Pearson. 

assigns,  and  it  was  indorsed  by  Van  Smissen  &  Co.  in  blank. 

Smith  delivered  it  to  the  defendants,    Pearson   and  Price,  to 

enable  them  to  *enter  and  warehouse  the  wool.     Smith  had  no       [  'ss  ] 

authority  from  the  plaintiffs  to  sell  the  wools,  but  he  procured 

the  defendants,  Pearson  and  Price,  to  advance  the  sums  payable 

for  the   duties,  and  afterwards  at  their  request,  one   Squires 

advanced  a  further  sum  of  200Z.  on  the  security  of  the  wool. 

The  wool  was  entered  in  the  books  of  Pearson  and  Price  as  the 

property  of   Smith,   and  he    transmitted   twenty  bags  to  the 

plaintiffs.     In  May,   1828,   Clay   purchased   the   ten    bags    in 

question,  of  Smith,  for  g79Z.    At  that  time  the  bill  of  lading 

remained  in  the  possession  of  Pearson  and  Price,  and  the  sum 

due  to  them  in  respect  of  the  duties  and  other  charges  amounted 

to  8282.  Il8.  4d.,  which,  with  the  sum  of  2002.  due  to  Squires, 

amounted  altogether  to  5282.  lis.  Ad, ;  and  that  sum  Clay,  by 

order  of  Smith,  paid  to  Pearson  and  Price,  and  the  remaining 

512.  he  paid  to  Smith.    In  August,  the  plaintiffs  claimed  the  ten 

bags  of  wool  of  Pearson  and  Price,  and  they,  after  notice  of  the 

plaintiff's  claim,  delivered  the  same  to  the   defendant   Clay. 

Before  the  commencement  .of  the  action,  the  plaintiffs  tendered 

to  Pearson  and  Price  the  amount  of  the  charges  due  to  them,  and 

demanded  the  wool  from  all  the  defendants,  which  they  refused 

to  deliver.    Upon  these  facts  the  Lord  Chief  Justice  told  the 

jury,  that  if  a  man  takes  uj^on  himself  to  purchase  from  another 

under  circumstances  which  ought  to  excite  his  suspicion,  and  to 

have  induced  him  to  distrust  the  authority  of  the  person  selling, 

such  a  purchaser  could  not  hold  the  property  if  it  afterwards 

turned  out  that  the   person  from  whom  he  bought  had  no 

authority  to  sell ;  and  he  left  it  to  the  jury  to  say,  whether  Clay 

had   purchased   under    circumstances   which    would   induce  a 

reasonable,  prudent,  and  cautious  man  to  believe  that  Smith,  of 

whom  he  purchased,  had  ^authority  to  sell.    If  they  thought       [  *40  ] 

that  he  had  purchased  under  such  circumstances,  they  were  to 

find  for  the  plaintiffs;   if  otherwise,   for    the    defendants.    A 

verdict  having  been  found  the  defendants,  in  Hilary  Term  last 

the  present  AttorneyOeneral  (then  Solicitor-General)  obtained  a 

rule  nisi  for  a  new  trial.    He  contended  that  the  true  question 
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*  Dteb  which  ought  to  have  been  sabmitted  to  the  jury  was,  whether 
Pkamon.  the  purchaser  was  led  by  any  negligence  on  the  part  of  the 
plaintiffs  to  suppose  that  Smith  was  the  real  owner  of  the  goods ; 
for  the  general  principle  was,  that  an  agent  could  not  bind  his 
principal  beyond  the  scope  of  his  authority,  and  for  that  reason, 
a  factor  having  authority  to  sell,  could  not  bind  his  principal  by 
a  pledge.  Therefore,  the  true  question  in  this  case  was,  whether 
Smith  had  any  authority,  express  or  implied,  to  sell.  It  was  clear 
that  he  had  no  express  authority,  and  then  the  only  question  was, 
whether  the  plaintiff  had  left  the  property  in  the  possession  of 
Smith,  under  circumstances  from  which  the  law  would  imply  that 
he  had  authority  to  sell.  Thus  in  Pickering  v.  BxiBk^\  the  law  did 
imply  such  authority.  There  the  purchaser  of  hemp,  lying  at 
wharls  in  London,  had,  at  the  time  of  his  purchase,  the  hemp 
transferred  in  the  wharfinger's  books  in  the  name  of  the  broker 
who  effected  the  purchase  for  him,  and  whose  ordinary  business 
was  to  buy  and  sell  hemp  :  and  this  was  held  to  give  the  broker 
an  implied  authority  to  sell  it.  Here,  there  were  no  circum- 
stances from  which  such  an  authority  could  be  implied;  the 
original  invoice  was  in  the  hands  of  the  plaintiffs.  There  was  no 
evidence  that  Smith  was  in  the  habit  of  buying  and  selling  wool, 
£  *4i  ]  and  all  the  circumstances  were  consistent  *with  the  fact  of  his 
being  a  mere  agent,  having  authority  to  receive  and  transmit  the 
goods  to  the  country.  Ai}  authority  to  sell,  was  not  to  be 
implied  from  his  possession  of  the  bill  of  lading ;  that  gave  him 
no  title,  for,  by  it  the  goods  were  to  be  delivered  tmto  the  order 
of  the  shipper  or  his  assigns,  and  it  was  indorsed  in  blank  by 
the  shipper.  Besides,  it  was  necessary  that  the  bill  of  lading 
should  remain  in  his  possession,  for  the  purpose  of  enabling  him 
to  get  possession  of  the  goods,  and  to  have  them  warehoused. 

Scarlett  and  F.  Pollock  now  shewed  cause  : 

It  may  be  conceded,  as  a  general  proposition,  that  a  principal 
is  bound  by  his  agent  only  when  he  acts  within  the  scope  of  his 
authority,  but  the  case  of  Pickering  v.  Btnk  shews  that  such  an 
authority  may  be  implied  from  circumstances.  Now  here,  there 
are  circumstances  from  which  such  an  implication  arises  ;  for  the 
t  13  B.  R.  364  (15  East,  38). 
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plaintiffs  saffered  Smith  to  import  the  goods  in  his  own  name,        Dyeb 

and  to  appear  to  the  world  as  the  owner,  from  the  month  of      pbabsok. 

December  until  the  month  of  May,  for  during  that  time  they 

were  entered  in  the  books  of  Pearson  and  Price  as  the  property 

of  Smith,  and  the  bill  of  lading  remained  in  the  possession  of 

him  or  his  agent ;  and  although  his  name  did  not  appear  upon 

the  face  of  it,  yet,  as  the  goods  were  to  be  delivered  to  the  order 

of  the  shipper  or  his  assigns,  and  as  the  indorsement  was  in  blank, 

they  were  deliverable  to  Smith,  who  was  the  bearer.    The  plaintiffs, 

therefore,  enabled  Smith  to  appear  to  the  world  as  the  owner  of 

the  wool,  and  that  being  so,  they  were  bound  by  the  sale. 

The  Attomey-General,  contra,  was  stopped  by  the  Court.  [  *2  ] 

Abbott,  Ch.  J. : 

We  all  think  there  ought  to  be  a  new  trial  in  this  case.  The 
question  which  I  left  to  the  consideration  of  the  jury  does  not 
appear  to  me  to  have  embraced  the  whole  case.  The  general  rule 
of  the  law  of  England  is,  that  a  man  who  has  no  authority  to 
sell,  cannot,  by  making  a  sale,  transfer  the  property  to  another. 
There  is  one  exception  to  that  rule,  viz.  the  case  of  sales  in 
market  overt.  This  was  not  a  sale  in  market  overt,  and  there- 
fore does  not  fall  within  the  exception.  Now  this  being  the  rule 
of  law,  I  ought  either  to  have  told  the  jury,  that  even  if  there 
was  an  unsuspicious  purchase  by  the  defendants,  yet  as  Smith 
had  no  authority  to  sell,  they  should  find  their  verdict  for  the 
plaintiffs ;  or  I  should  have  left  it  to  the  jury  to  say,  whether  the 
plaintiffs  had  by.  their  own  conduct  enabled  Smith  to  hold 
himself  forth  to  the  world  as  having  not  the  possession  only,  but 
the  property ;  for  if  the  real  owner  of  goods  suffer  another  to 
have  possession  of  his  property,  and  of  those  documents  which 
are  the  indicia  of  property,  then  perhaps  a  sale  by  such  a  person 
would  bind  the  true  owner.  That  would  be  the  most  favourable 
way  of  putting  the  case  for  the  defendant ;  and  that  question,  if 
it  arises  upon  the- evidence,  ought  to  have  been  submitted  to  the 
jury.  It  is  unnecessary  to  consider  what  would  be  the  effect  of 
the  evidence  upon  that  question.    The  rule  for  a  new  trial  must 

be  made  absolute. 

Rule  absolute. 

B.B. — ^VOL.  XXVII.  U 
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1824.  GOEGIEE  V.  MIEVILLE  and  ANOTHER.t 

:  (3  Bam.  &  Cress.  45—47  ;  8.  C.  4  Dowl.  &  Ey.  641  ;  2  L.  J.  K  B.  206.) 

[  45  ]  Where  a  foreign  prince  gave  bonds,  whereby  he  declared  himself  and 

his  successors  bound  to  every  person  who  should  for  the  time  being 
be  the  holders  of  the  bonds  for  the  pa3rment  of  the  principcd  and  interest 
in  a  certain  manner:  Held,  that  the  property  in  those  instruments 
passed  by  delivery  as  the  property  in  bank  notes,  exchequer  bills, 
or  bills  of  exchange,  payable  to  bearer;  and  that,  consequently,  an 
agent  in  whose  hands  such  a  bond  was  placed  for  a  special  purpose, 
might  confer  a  good  title  by  pledging  it  to  a  person  who  did  not  know 
that  the  party  pledging  was  not  the  real  owner. 

Trover  for  a  Prussian  bond.  Plea,  not  guilty.  At  the  trial 
before  Abbott,  Ch.  J.,  at  the  London  sittings  after  last  Michael- 
mas Term,  it  appeared,  that  the  bond  in  question  had  been 
deposited  by  the  plaintiff  in  the  hands  of  Messrs.  Agassiz  &  Co., 
to  hold  for  the  benefit  of  the  plaintiff,  and  receive  the  interest 
upon  it.  Agassiz  &  Co.  being  in  want  of  money,  pledged  the 
bond  to  the  defendants.  By  the  bond,  the  King  of  Prussia 
declared  himself  and  his  successors  bound  to  every  person  who 
should  for  the  time  being  be  the  holder  of  the  bond,  for  the 
payment  of  the  principal  and  interest,  in  the  manner  there 
pointed  out.  It  was  further  proved,  that  bonds  of  this  description 
were  sold  in  the  market,  and  passed  from  hand  to  hand  daily, 
like  exchequer  bills,  at  a  variable  price,  according  to  the  state  of 
the  market.  Upon  these  facts  the  Lord  Chief  Justice  was 
clearly  of  opinion,  that  this  bond  might  be  pledged  to  any  person 
who  did  not  know  that  the  person  pledging  it  was  not  the  real 
owner,  and  he  directed  the  jury  to  find  a  verdict  for  the 
.  ,^^  defendants,  unless  they  thought  that  the  defendants  knew  *that 
Messrs.  Agassiz  &  Co.  were  not  the  owners  of  the  bond  at  the 
time  when  they  deposited  it  in  their  hands.  The  jury  having 
found  a  verdict  for  the  defendants,  a  rule  nisi  for  a  new  trial  was 
obtained  in  last  Hilary  Term,  and  now 

Scarlett,  Marryat,  Gurney,  and  F.  Pollock  shewed  cause, 
and  contended,  that  a  bond  of  this  description  being  payable  to 

t  Followed  in  Ooodtvin  v.  RoharU  London  Joint  Stock  Banking  Co.   v. 

(H.  L.   1876)  1  App.   Cas.   476,  45  Simmons,  *92,  A.   C.   201,  61  L,  J. 

L.  J.  Ex.  748.    And  see  the  principle  Ch.  723.— B.C. 
confirmed,  and  perhaps  extended,  in 
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bearer,  and  the  sabject  of  sale  like  exchequer  bills,  the  property      Goroieb 
in  it  passed  by  delivery,  and  therefore,  like  bank  notes  or  bills  of     mieville. 
exchange  indorsed  in  blank,  might  be  pledged  by  any  person 
holding  it  in  character  of  agent ;  and  they  cited  Miller  v.  JBace,+ 
Grant  v.    Vaughan^l   Peacock  v.   Rhodes,^    Collins  v-  Martin,\\ 
Wookey  v.  Pole.% 

The  Attomey-Oeneral  and  D.  F.  Jones,  contrd: 

This  case  falls  rather  within  Olyn  v.  Baker, \^  in  which  it  was 
held,  that  the  property  in  an  India  bond  did  not  pass  by  delivery. 
The  principal  ground  upon  which  bank  notes,  bills  of  exchange 
indorsed  in  blank,  and  exchequer  bills  have  been  held  to  pass  by 
delivery,  is,  that  such  instruments  constitute  a  part  of  the 
circulating  medium  of  the  country,  which  would  be  materially 
impeded  if  they  could  be  followed.  That  reason  does  not  apply 
to  a  security  of  a  foreign  State. 

Abbott,  Ch.  J. : 

I  think  that  this  rule  must  be  discharged.  This  instrument, 
in  its  form,  is  an  acknowledgment  by  the  King  of  Prussia,  that 

the  sum  mentioned  *in  the  bond  is  due  to  every  person  who  shall  [  *47  ] 
for  the  time  being  be  the  holder  of  it ;  and  the  principal  and 
interest  is  payable  in  a  certain  mode,  and  at  certain  periods 
mentioned  in  the  bond.  It  is,  therefore,  in  its  nature  precisely 
analogous  to  a  bank-note  payable  to  bearer,  or  to  a  bill  of 
exchange  indorsed  in  blank.  Being  an  instrument,  therefore, 
of  the  same  description,  it  must  be  subject  to  the  same  rule  of 
law,  that  whoever  is  the  holder  of  it,  has  power  to  give 
title  to  any  person  honestly  acquiring  it.  It  is  distinguishable 
from  the  case  of  Olyn  v.  Baker,  because  there  it  did  not  appear 
that  India  bonds  were  negotiable,  and  no  other  person  could 
have  sued  on  them  but  the  obligee.  Here,  on  the  contrary, 
the  bond  is  payable  to  the  bearer,  and  it  was  proved  at  the  trial 
that  bonds  of  this  description  were  negotiated  like  Exchequer  bills. 

Rule  discharged. 

t  1  Burr.  452.  2  Eap.  520). 

t  3  Burr.  1616.  %  22  E.  B.  594  (4  B.  &  Aid.  1). 

S  Doug.  633.  ft  12  E.  E.  414  (13  East,  509). 

II  4  E.  E.  752  (1  Bob.  &  P.  648, 

u  2 
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1824.       THE  KING  V.  The  Right  Hon.  CHARLES  ANDERSON 
1 91  ]  PELHAM,  Lord  YARBOROUGH.t 

(3  B.  &  C.  91—108 ;  H.  L,  (nom.  Oifford  ▼.  Tarhorough),  6  Bing.  163—170  ; 
S.  C.  2  Bligh,  N.  S.  147 ;  1  Dow  &  Clarke,  178.) 
An  inquisitioii  found  that  a  piece  of  land  had  in  timee  past  been 
covered  with  the  water  of  the  sea,  but  was  then  and  had  been  for 
seyeral  years  past  by  the  sea  left,  and  the  commissioners  caused  the 
same  to  be  seised  into  the  King's  hands.  The  defendant  filed  a  traverse, 
stating  that  he  was  seised  in  fee  of  the  manor  of  North  Thoresby  cum 
North  Cotes  and  the  demesne  lands  thereof ;  and  that  the  same  piece 
of  land  mentioned  in  the  inquisition,  by  the  slow,  gradual,  and 
imperceptible  projection,  alluvion,  subsidence,  and  accretion  of  ooze, 
soil,  sand,  and  other  matter,  being  slowly,  gradually,  and  by  imper- 
ceptible increase,  in  long  time  cast  up,  deposited,  and  settled  by  and 
from  the  flux  and  reflux  of  the  tide  upon  and  against  the  extremity 
of  the  said  manor,  hath  been  formed,  &c.,  and  thereby  became  jxarcel 
of  the  demesne  lands  of  the  manor ;  without  this,  that  the  land  was 
left  by  the  sea,  as  found  by  the  inquisition.  The  replication  by  the 
Attomey-Oeneral  traversed  that  the  land  was  formed  as  alleged  in 
the  inducement  to  the  defendant's  traverse,  and  joined  issue  on  the 
traverse  taken  by  the  defendant.  Issue  was  also  joined  on  the  traverse 
taken  by  the  Attomey-Greneral.  It  appeared  by  the  evidence  that  the 
land  in  question  had  been  formed  gradually  by  ooze  and  soil  deposited 
by  the  sea,  and  that  the  increase  could  not  be  observed  when  actually 
going  on,  cdthough  a  visible  increase  took  place  every  year,  and  in  the 
course  of  fifty  years  a  large  piece  of  land  had  been  thus  formed :  Held, 
first,  that  upon  this  evidence  the  land  could  not  be  said  to  have  been 
left  by  the  sea ;  secondly,  that  it  was  formed  by  the  slow,  gradual,  and 
imperceptible  projection,  &c.,  of  ooze,  soil,  and  sand,  as  alleged  in  the 
inducement  to  the  defendant's  traverse,  and  that  both  issues  were 
properly  found  for  him. 
This  judgment  was  affirmed  by  the  House  of  Lords. 

This  was  a  record  transmitted  from  the  Petty  Bag  Office  into 
the  Court  of  King's  Bench,  which  sets  forth  an  inquisition  taken 
at  Gleathorps,  in  the  coimty  of  Lincoki,  on  the  12th  day  of 
November,  1818,  by  which,  amongst  other  things,  it  was  found 
that  there  is  a  certain  piece  of  land,  being  salt-marsh,  lying  near 
or  adjoining  to  the  parish  or  lordship  of  North  Cotes  in  the  said 
county,  which  piece  of  land  is  bounded  towards  the  south  and 

t  See  a  somewhat  similar  case  in  tinguished   by  LnmLET,  L.  J.  in. 

AU.-Oen.  v.   Bteve   (1884)   1   Times  HituUon  y.  Aahhy,  '96  2  Ch.  1,  13; 

R.   675.    And  see  the  principle  of  65  L.  J.  Ch.  515,  520,  C.  A.— R.  C. 
the  above  case  referred  to  and  dis- 
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south-west  by  the  sea-wall  or  sea-bank  of  the  said  lordship 
of  North  Cotes,  and  towards  the  north-west  by  part  of  the  sea- 
wall or  sea-bank  of  certain  lands  in  the  lordship  of  Titney, 
and  on  all  other  parts  by  the  sea,  and  contains  by  estimation 
458  acres  or  thereabouts,  and  is  of  the  annual  value  of  4«.  an 
acre,  and  was  in  times  past  covered  with  the  water  of  the  sea,  but 
is  now,  and  has  been  for  several  years  past  by  the  sea  left,  and 
is  not  covered  with  water,  except  at  high  tides,  when  the  sea 
doth  flow  to  the  said  sea-walls  or  sea-banks  ;  which  said  piece  of 
land,  from  the  time  of  such  dereliction,  ^hitherto  has  been,  and 
still  is  unoccupied,  but  the  herbage  thereof  has  been  from 
time  to  time  eaten  and  consumed  by  the  cattle  and  sheep 
belonging  to  divers  tenants  or  occupiers  of  lands  situate  within 
the  said  parish  or  lordship  of  North  Cotes.  And  the  inquisition 
then  stated  that  the  said  piece  of  land,  together  with  other  lands 
therein  specified,  the  commissioners  had  taken  and  caused  to  be 
seized  into  the  hands  of  our  said  lord  the  King.  To  this 
inquisition  the  defendant  filed  a  traverse,  which,  after  craving 
oyer  of  the  commissioner's  return  and  inquisition,  and  admitting 
the  boundaries,  quantity,  and  value  of  the  land  in  question,  and 
that  the  same  piece  of  land  is  now,  and  has  been  for  several 
years  past  not  covered  with  water,  except  at  high  tides,  when 
the  sea  doth  flow  to  the  said  sea-wall  or  sea-bank,  states,  that 
"  from  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary,  there  hath  been,  and  still  is  a  certain  ancient  manor 
called  or  known  by  the  name  of  the  manor  of  North  Thoreeby  cum 
North  Cotes,  situate  within  the  parish  of  North  Cotes  aforesaid, 
in  the  said  county  of  Lincoln,  and  that  the  defendant,  long 
before  the  respective  days  of  issuing  the  commission  and  finding 
the  inquisition,  to  wit,  on,  &c.,  was  seized  in  his  demesne  as 
of  fee,  of  and  in  the  manor  of  North  Thoresby  cum  North  Cotes, 
and  the  demesne  lands  thereof,  and  that  the  same  piece  of  land 
heretofore,  to  wit,  on  the  1st  day  of  January,  1800,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  finding 
the  inquisition,  by  the  slow,  gradual,  and  imperceptible  projection, 
alluvion,  subsidence,  and  accretion  of  ooze,  soil,  sand,  and 
matter,  being  slowly,  gradually,  and  by  imperceptible  increase 
in  long  time  cast  up,  deposited,  and  settled  by  and  from  the  flux 
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and  reflux  of  the  tide  and  *waves  of  the  sea,  in,  upon,  and 
against  the  outside  and  extremity  of  the  demesne  lands  of  the 
same  manor,  hath  been  formed,  and  hath  settled,  grown,  and 
accrued  upon  and  against  and  unto  the  said  demesne  lands  of 
the  same  manor,  and  the  same  and  every  portion  thereof,  when 
and  as  the  same  hath  so  there  been  formed,  settled,  grown,  and 
accrued,  hath  thereupon  and  thereby  at  those  times  respectively 
in  that  behalf  above  mentioned,  forthwith  become  and  been, 
and  from  the  same  several  times  respectively  have  and  hath 
continued  to  be,  and  still  are  and  is  part  and  parcel  of  the 
said  demesne  lands  of  the  same  manor,  and  the  several  owners 
and  proprietors  of  the  same  manor  for  the  time  being  during  all 
the  time  aforesaid,  until  the  time  of  the  seisin  of  the  defendant 
as  aforesaid,  and  defendant  during  the  time  he  hath  been  so  as 
aforesaid  seised  of  and  in  the  said  manor,  from  the  time  of  the 
formation  and  accretion  of  the  same  piece  of  land  and  every  part 
thereof  respectively,  continually  until  the  time  of  the  finding  of 
the  inquisition  respectively  were  and  was  seised  in  their  and  his 
demesne  as  of  fee,  of  and  in  the  same  piece  of  land  and  every 
part  thereof,  when  and  as  the  same  hath  so  been  formed  and 
accrued  as  aforesaid,  as  and  for  part  and  parcel  of  the  demesne 
lands  of  the  same  manor.  Without  this,  that  the  said  piece  of 
land  in  the  plea  mentioned  and  in  the  inquisition  last  above 
mentioned,  or  any  part  or  parcel  thereof,  was  or  now  is  by  the 
sea  left  in  manner  and  form  as  in  the  inquisition  is  above 
supposed  and  found.  The  replication  of  the  Attomey-Oeneral 
traversed  part  of  the  inducement  to  the  defendant's  traverse, 
as  follows:  "without  this,  that  the  said  piece  of  land  in  the 
inquisition  lastly  mentioned,  being  the  piece  of  land  before 
described  at  the  times  in  the  *said  plea  mentioned,  by  the  slow, 
gradual,  and  imperceptible  projection,  alluvion,  subsidence,  and 
accretion  of  ooze,  soil,  sand,  and  other  matter  being  slowly, 
gradually,  and  by  imperceptible  increase  in  long  time,  cast  up, 
deposited,  and  settled  by  and  from  the  flux  and  reflux  of  the  tide 
and  waves  of  the  sea  in,  upon,  and  against  the  outside  and 
extremity  of  the  demesne  land  of  the  same  manor,  hath  been 
formed,  and  hath  settled,  grown,  and  accrued  upon  and  against 
and  unto  the  said  demesne  lands  of  the  same  manor  in  manner 
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and  form  as  the  defendant  hath  above  in  his  plea  in  that  behalf 
alleged ; "  and  the  defendant  in  his  rejoinder  took  issue  upon 
that  fact.  The  replication  then  took  issue  on  the  defendant's 
traverse,  ''  that  the  said  piece  of  land  in  the  plea  of  defendant 
mentioned,  was  and  now  is  by  the  sea  left,  in  manner  and  form 
as  in  the  inquisition  is  above  supposed  and  found ;  '*  and 
thereupon  also  the  defendant  joined  issue.  These  issues  were 
tried  at  the  last  assizes  for  the  county  of  Derby  before  Park,  J., 
and  a  verdict  found  for  the  defendant.  A  rule  nisi  having  been 
obtained  to  show  cause  why  a  new  trial  should  not  be  had,  the 
Court  directed,  at  the  time  of  shewing  cause  against  the  rule, 
that  the  facts  proved  at  the  trial  should  be  stated  in  a  special 
case  for  the  opinion  of  the  Court,  and  that  if  judgment  should  be 
given  for  the  king  upon  such  case,  the  verdict  obtained  for 
the  defendant  should  be  set  aside  and  a  new  trial  had ;  and  if 
judgment  should  be  given  for  the  defendant  upon  such  case, 
judgment  should  be  entered  for  the  defendant  upon  the  verdict. 
The  case  was  as  follows : 

The  land  in  question  consists  of  450  acres  of  saltmarsh  called 
fittees,  being  the  land  covered  with  herbage,  which,  at  the  time 
of  taking  the  inquisition  set  forth  in  *the  pleadings,  lay  between 
the  sea-wall  and  the  sea  opposite  to  North  Cotes,  in  the  county 
of  Lincoln.  It  was  proved  that  this  land  had  been  formed  in  the 
course  of  time  by  means  of  ooze,  warp,  silt,  sludge,  and  soil 
carried  down  by  the  Humber,  and  deposited  and  cast  up  by  the 
flux  and  reflux  of  the  sea  upon  and  against  the  adjacent  land, 
whereby  the  land  has  been  enlarged  and  increased,  and  the  sea 
has  receded.  The  matter  thus  deposited  is  at  first  soft  and 
sludgy,  but  in  the  course  of  five  or  six  years  grows  firm,  and  then 
produces  herbage.  With  respect  to  the  degree  or  rate  of  growth 
and  increase  of  the  land,  the  evidence  produced  on  the  part  of 
the  Crown  was  as  follows  :  the  first  witness  proved  that  the  sea 
had  receded  in  parts  140  or  150  yards  within  twenty-six  or 
twenty-seven  years ;  and  that  within  the  last  four  years  he  could 
see  that  it  had  receded  much  in  parts,  but  could  not  say  how 
much ;  and  in  parts  he  believed  that  it  had  not  receded  at  all. 
The  alteration,  he  said,  had  been  slow  and  gradual,  and  he  could 
not  perceive  the  growth  as  it  went  on,  though  he  could  see  there 
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The  Kino  had  been  an  increase  in  twenty-six  or  twenty-seven  years  of 
LobdYas-  140  or  150  yards,  and  that  it  had  certainly  receded  since  be 
BOROUGH,  measured  the  land  the  year  before.  The  second  witness  proved 
that  in  fifteen  years  there  had  been  an  increase  of  the  fittees  on 
the  outside  of  the  sea-wall ;  in  some  parts  from  100  to  150  yards; 
that  it  grows  a  little  from  year  to  year.  That  within  the  last 
five  years  there  had  been  a  visible  increase  in  some  parts  during 
that  period,  of  from  thirty  to  fifty  yards ;  that  the  gradual 
increase  is  not  perceptible  to  the  eye  at  the  moment.  The  third 
witness  said  there  had  been  some  small  increase  in  every  year  ; 
and  the  fourth  witness  said  the  swarth  increased  every  year  very 
[  *^  ]  gradually,  and  that  ^perhaps  it  had  gathered  a  quarter  of  a  mile 
in  breadth  in  some  places  within  his  recollection,  or  during  the  last 
fifty-four  or  fifty-five  years,  and  in  some  places  it  had  gathered 
nothing.  It  was  proved  that  the  ground  between  the  sea-wall 
above-mentioned  and  another  sea-wall  still  more  remote  from  the 
sea,  appeared  to  have  been  covered  over  with  the  sea  formerly. 

Govlbum  for  the  Crown : 

The  principles  of  law  which  govern  the  rights  of  the  Crown  to 
maritime  accretions  are  laid  down  with  great  precision,  by  Lord 
Hale,  in  his  treatise  De  Jure  Maris.  He  states  that  **  the  King 
hath  a  title  to  maritime  increments,  or  increase  of  the  land  by 
the  sea,  and  this  is  of  three  kinds,  viz.  first,  increase  j^er 
projectionein  vel  alluvionem ;  second,  increase  per  relictionem  id 
deaertionem;  third,  per  insula  prodivctionemy*^\  and  he  gives 
a  description  of  each.  The  increase  per  alluvionem  is  now  in 
question,  and  that  he  describes  as  follows :  "  The  increase  per 
dUuvionem  is  when  the  sea,  by  casting  up  sand  and  earth,  doth 
by  degrees  increase  the  land,  and  shut  itself  out  further  than  the 
ancient  bounds  went.  The  reason  why  this  belongs  to  the  Crown 
is,  because,  in  truth,  the  soil  where  there  is  now  dry  land  was 
formerly  part  of  the  very  fundus  maris,  and  consequently 
belonged  to  the  King.  But,  indeed,  if  such  alluvion  be  so 
insensible  that  it  cannot  be  by  any  means  found  that  the  sea 
was  there,  idem  est  non  esse  et  non  apparere,  the  land  thus 
increased  belongs,  as  a  perquisite,  to  the  owner  of  the  land 
adjacent."    In  page  28  Lord    Hale    again    describes  the  jus 

t  Pt.  1.  c.  4,  p.  14. 
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aUuvianis  in  nearly  the  same  words,  and  then  ^cites  the  following 
passage  from  Bracton,  lib.  2,  c.  2.  *'  Item  quod  per  allavionem 
agro  tao  flumen  adjecit  jure  gentium  tibi  acquiritur.  Est  autem 
alluvio  latens  incrementum.  Et  per  alluvionem  adjici  dicitur 
quod  ita  panlatim  adjicitur,  quod  intelligere  non  possis  quo 
momento  temporis  adjiciatur,  &c.  Si  autem  non  sit  latens  incre- 
mentum .  .  contrarium  erit,  ut  ecce  vis  fluminis  partem  aliquam 
ex  tuo  prsedio  detraxit  et  vicini  praedio  appulit,  certum  est  eam 
tuum  permanere,  &c.,"  and  then  he  observes,  ''  but  Bracton 
follows  the  civil  law  in  this  and  some  other  following  places ;  " 
and  soon  after  he  adds,  ''  This  jm  alluvionis,  as  I  have  before 
said,  is,  de  jure  communis  by  the  law  of  England  the  King's." 
With  respect  to  the  increase  per  relictionem,  or  recess  of  the  sea. 
Lord  Hale  says,  "This  doth  de  jure  coinmuni  belong  to  the 
king/'f  and  he  assigns  the  same  reason  as  before,  that  the  sea  is 
part  of  the  waste  of  the  Grown,  and,  therefore,  that  which  lies 
ander  it  belongs  to  the  King;  and  he  cites  the  case  of  an 
information  against  Oldsworth  and  others  "  for  intruding  into 
300  acres  of  land  which  was  relictum  per  mare,  and  now  called 
Sutton  Marsh;  the  defendants  pleaded  specially,  and  entitled 
themselves  by  prescription  to  the  lands  project  by  the  sea ;  and 
upon  demurrer  adjudged  against  them,  that,  first,  by  the 
prescription  or  title  made  to  lands  project,  which  is  jus  alluvionis, 
no  answer  is  given  to  the  information  for  lands  relict,  for  these 
were  of  several  natures.  Second,  it  was  held  that  it  lies  not  in 
prescription  to  claim  lands  relict  per  inare.*'  This  case  proves 
two  things ;  first,  that  it  is  necessary  to  plead  specially  a  title  to 
lands  gained  per  aUuvionem ;  and,  secondly,  that  custom  cannot 
give  a  right  to  lands  j>er  relictionem.  In  the  case  *of  the  Abbot 
of  Peterborough, I  he  pleaded  and  proved  a  title  by  custom  to 
lands  formed  per  aUuvianem,  and  judgment  was  given  for  him. 
It  is  not  contended  that  the  defendant,  in  the  present  case,  might 
not  have  shewn  a  title  to  the  lands  in  dispute  if  he  had  alleged 
and  proved  a  custom,  but  he  has  not  done  so.  In  the  Abbot  of 
Rainsay's  case,§  where  the  Grown  demanded  sixty  acres  of  land 
which  the  abbot  had  appropriated  to  himself ;  he  pleaded  that  he 
held  the  manor  of  Brancaster,  situate  near  the  sea,  and  that 
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TheKinq     there  was  there  a  certain  marsh  sometimes  diminished  and 

I* 

Lord  Tar.  sometimes  increased  by  the  flax  and  reflux  of  the  sea,  and 
BOROUGH,  traversed  the  appropriation ;  and  upon  issue  joined  a  verdict  was 
found  for  the  abbot,  and  judgment  given  quod  eat  sine  die. 
This  case  is  cited  by  Lord  Hale,t  who  observes  upon  it,  "  Here 
is  no  custom  at  all  alleged,  but  it  seems  he  relied  upon  the 
common  right  of  his  case,  as  that  he  suffered  the  loss,  so  he 
should  enjoy  the  benefit,  even  by  the  bare  common  law,  in  case 
of  alluvion."  Upon  that  authority  it  must  be  conceded  that 
a  subject  may  be  entitled  to  accretions  by  alluvion,  if  he  pleads 
and  proves  that  he  has  been  subject  to  loss  by  the  sea  in  the 
same  place.  At  the  commencement  of  that  case  Dyer  puts  a 
quaere,  whether  lands  left  by  the  sea  shall  belong  to  the  prince 
or  the  owner  of  the  adjoining  land,  which  is  answered  in  a  note 
supposed  to  be  by  Trebt,  Ch.  J.  "  The  prince  shall  have 
all  lands  left  by  or  gained  from  the  sea."  There  is  another  way 
also  in  which  the  subject  may  be  entitled  to  increase  by  alluvion, 
viz.  if  the  alluvion  is  so  insensible  that  it  cannot  be  known  that 
[  *'^'0  the  sea  ever  was  "^ there.  To  this  right  GallisI  applies  the 
principle  "  de  minimis  lum  curat  lex.''  It  is  unnecessary  to  notice 
the  increase  per  insula  productionem.  The  right  of  the  King  to 
lands  formed  by  alluvion,  or  left  by  the  sea,  is  therefore  clear. 
It  is  also  admitted  that  where  the  land  of  a  subject  is  over- 
whelmed by  the  sea,  and  again  left  dry,  the  right  of  the  subject 
revives.  Boll.  Abr.  168.  Prerog.  du  Roy,  B.  pi.  2.  The  Crown, 
therefore,  in  claiming  maritime  increments  takes  nothing  from 
the  subject :  it  merely  claims  to  retain,  in  a  dry  state,  that 
which  clearly  belonged  to  it  when  covered  with  water.  In 
the  present  instance  the  subject  seeks  to  take  something  from 
the  Crown.  Probably  the  passage  cited  from  Bracton  by  Lord 
Hale  may  be  relied  on  by  the  other  side ;  but  Lord  Hale  observes 
that  the  passage  in  question  follows  the  civil  law,  and  in  various 
other  works  Bracton  is  spoken  of  as  not  being  entitled  to  much 
weight  as  an  authority  in  our  law.     See  Fitz.  Abr.  Gard.  pi.  71 : 

t  P.  29.  in  Pref.  to  9  Co.  p.  13,  and  Dodd- 

I  On  Sowers,  p.  51.  ridge's  Eng.    Lawyer,  41.     [Coke's 
§  1  Plowd.  357.  reference  to  Bracton  caUs  him  ''scrip- 

II  1  E.  E.  695  (3  T.  E.  253).     But      tor,"  not  ''auctor  legis."    See  p.  309 
see  a  different  opinion  of  Bracton,      below. — F.  P.] 
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StoweU  V.  Zouch,%  Ball  v.  Herbert. \\  Another  authority  relied 
upon  by  the  defendant  at  the  trial  was  2  Bl.  Com.  p.  261,  but  that 
is  plainly  a  very  loose  passage,  for  no  distinction  is  made  between 
the  increment  by  alluvion  and  by  dereliction :  it  cannot  be 
contended  that  all  increase  by  alluvion  belongs  to  the  subject  if 
it  be  imperceptible  to  the  eye  whilst  going  on,  for  then  the 
increase  by  alluvion  must  always  belong  to  the  subject  for 
the  actual  formation  of  the  land  can  never  be  observable  at 
the  moment.  The  right  of  the  subject  really  depends  on  the 
principle,  "  de  minimis  non  curat  lex.''  Here  the  whole  increase 
was  460  acres,  and  it  went  on  at  the  rate  of  eight  or  m'ne  yards 
in  width  every  year.  The  *principle  before  mentioned  is  here 
inapplicable;  no  customary  or  prescriptive  right  was  pleaded, 
nor  was  the  defendant's  case  made  to  depend  upon  the  liability 
to  loss  by  the  encroachment  of  the  sea,  the  first  issue  should, 
therefore,  have  been  found  for  the  Crown.  On  the  second  issue 
the  only  question  was,  whether  the  land  had  been  left  in  the 
manner  stated  in  the  inquisition.  Now,  the  only  object  of 
the  inquisition  was  to  find  whether  land  which  had  originally 
been  covered  with  the  sea  had  been  left  dry.  No  technical 
distinction  was  made  by  the  commissioners  between  lands 
formed  by  alluvion  and  those  derelict  by  the  sea.  Their  finding 
was  in  substance  that  the  sea  had  receded  from  the  lands  in 
question,  and  that  was  supported  by  the  evidence. 

PhiUipps,  contra  : 

The  word  "  imperceptible,"  in  the  first  issue,  must  be  under- 
stood in  the  sense  which  the  term  commonly  bears.  It  has  not 
any  legal  or  technical  meaning  in  contradistinction  from  the 
sense  which  it  bears  in  common  parlance.  The  same  meaning 
will  be  collected  from  the  context.  The  issue  is,  whether  the 
piece  of  land  in  dispute  has  been  formed  upon  the  demesne  lands 
of  the  manor  by  the  **  slow,  gradual,  and  imperceptible  projection, 
alluvion,  subsidence,  and  accretion  of  ooze,  soil,  and  other 
matter  being  slowly,  gradually,  and  imperceptibly  deposited  by 
the  flux  and  reflux  of  the  tides."  The  words  **  slow,  gradual, 
and  imperceptible  accretion  and  alluvion,"  must  be  understood 
to  describe  an  alluvion  so  gradual  as  not  to  be  observed  at  the 
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The  Kino  time,  as  not  to  be  perceived  in  its  progress.  The  deposition 
LoKD  Yab-  being  thus  imperceptible,  the  increase  must  be  the  same. 
BOBouQH.  gy  ^YxQ  operation  of  the  tides,  then,  a  small  increment  has 
[  •101  ]  been  deposited  from  ♦day  to  day,  until,  in  the  course  of  time, 
a  considerable  piece  of  land  has  been  formed;  still,  however, 
composed  of  minute  increments,  each  part  being  to  the  whole  as 
the  fluxion  to  the  fluent.  If  the  words  of  the  issue  are  tp  be 
understood  in  their  ordinary  sense,  the  evidence  completely 
established  the  defendant's  allegation,  and  the  jury  could  only 
find  their  verdict  for  him.  One  witness  stated  that  the  alteration 
had  been  slow  and  gradual,  and  he  could  not  perceive  the  grow^th 
as  it  went  on.  Another  said  that  the  land  grows  a  little  from 
year  to  year,  and  that  the  gradual  increase  is  not  perceptible  to 
the  eye  at  the  moment.  If  there  be  in  rerum  naturd,  such  a 
thing  as  imperceptible  alluvion,  it  was  that  which  the  witnesses 
in  this  case  proved  to  have  taken  place.  It  eicactly  corresponds 
with  Bracton's  definition  of  alluvion:  ''Latens  incrementum 
quod  ita  paulatim  adjicitur  ut  intelligere  non  possis  quo 
memento  temporis  adjiciatur."  The  jury,  therefore,  could  not 
do  otherwise  than  find  the  first  issue  for  the  defendant,  and  if 
so,  all  question  as  to  the  second  is  at  once  disposed  of ;  for  that 
describes  the  lands  as  left  by  the  sea.  Now  Lord  Hale  and 
Callis,  in  a  variety  of  passages,  speak  of  lands  formed  by 
alluvion  and  those  left  by  the  sea,  as  totally  different  in  nature, 
and  subject  to  different  rules  of  law.  If,  therefore,  the  first 
issue  was  properly  found  for  the  defendant,  the  jury  could  not 
have  done  right  had  they  found  the  second  for  the  Grown.  The 
principal  point  made  on  the  other  side  was,  that  even  supposing 
the  land  in  question  to  have  been  deposited  by  imperceptible 
degrees,  still  the  defendant  cannot  be  entitled  to  the  judgment  of 
the  Court,  inasmuch  as  he  has  not  stated  on  the  record  any 
custom  or  prescription,  or  other  legal  title  to  it.  But,  upon 
[  •102  ]  a  careful  examination  of  the  authorities,  it  will  be  ♦found,  that 
the  subject  is  entitled  to  such  lands  of  common  right.  There  is 
little  to  be  found  touching  the  point  in  the  old  books.  Neither 
Brooke's  or  Fitzherbert's  Abr.  contains  any  trace  of  such 
a  prerogative  as  that  now  claimed,  nor  is  it  mentioned  in 
Staunford  de  Prerog.  Begis.     Dyer,  Gh.  J.,  puts  it  as  a  doubtful 
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qaestion,  whether  a  great  quantity  of  land  relinquished  by  The  Kiko 
the  sea  shall  belong  to  the  prince  by  his  prerogative,  or  to  the  lobd  Yab- 
owner  of  the  adjoining  land,  as  a  perquisite  ;t  and,  after  referring  borough. 
to  several  text  writers,  he  cites  the  Abbot  of  Rmmay's  case,  and 
aftem'ards  Diggea  v.  Hamotidl  as  a  like  case.  In  both  judgment 
was  given  for  the  subject  against  the  Grown,  although  the  record 
did  not  contain  any  allegation  of  a  customary  or  prescriptive 
title ;  and  it  appears  by  Gallis,  pp.  50  and  58,  that  the  lands 
were  formed  by  alluvion.  With  respect  to  the  note  by  Tbeby, 
Ch.  J.,  it  is  plain,  that  if  it  was  meant  as  a  solution  of  Chief 
Justice  Dyer's  doubt,  it  applies  to  derelict  lands  only  ;  but  if  it 
is  to  be  taken  in  a  larger  sense,  still  it  can  only  a^ply  to  derelict 
lands,  and  those  from  which  the  sea  has  been  excluded  by 
artificial  means.  It  cannot  be  supposed  to  include  lands  formed 
by  alluvion;  that  is  contrary  to  the  natural  meaning  of  the 
words,  and  in  opposition  to  the  two  cases  reported  immediately 
after  the  qusere  put  in  the  text :  now  it  is  not  probable  that 
Tbebt,  Gh.  J.  would  have  expressed  an  opinion  inconsistent 
with  those  cases,  without  making  some  observation  upon  them. 
In  2  Boll.  Abr.  Prerog.  B.  pi.  9,  10,  the  cases  cited  by  Dyeb  are 
adopted,  and  then  follows  pi.  11,  "  If  the  salt  water  leave  a  great 
quantity  of  land  on  the  shore,  the  King  shall  have  the  land 
by  his  prerogative,  *and  the  owner  of  the  adjoining  soil  shall  not  [  ^103  ] 
have  it  as  a  perquisite."  Whence  it  may  be  inferred,  that  BoUe 
thought,  land  formed  gradually  by  alluvion,  would  go  to  the 
owner  of  the  adjoining  land,  of  common  right,  as  a  perquisite ; 
and  it  has  been  so  understood ;  Gom.  Dig.  Prerog.  (D.  61)  and 
2  Bl.  Gom.  261.  Lord  Hale,  in  his  treatise  De  Jure  Maris, 
manifestly  speaks  of  two  different  kinds  of  gain  by  alluvion  ;  the 
one  where  a  considerable  increase  takes  place  at  one  time,  the 
other  where  it  is  gradual  and  by  insensible  degrees.  In  the 
former  case  it  belongs  to  the  Grown,  in  the  latter  to  the  subject ; 
and  he  does  not  cite  any  case  to  shew,  that,  under  such  circum- 
stances, the  right  of  the  subject  depends  on  custom  or  prescription. 
In  the  Abbot  of  Peterborough's  case  a  custom  was  certainly  alleged, 
but  it  is  not  stated  that  his  right  could  not  have  been  established 
without  it;  and  in  the  Abbot  of  Ramsay's  case,  no  such  title  was 
t  Dyer,  326  b.  X  E.  17  Eliz. 
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The  Kino  stated  on  the  record.  Lord  Hale  cannot  be  taken  to  mean  that 
Lobd'yab-  the  increment  belongs  to  the  subject  only  when  it  is  so  incon- 
BOBouGH.  giderable  as  to  be  scarcely  perceptible,  for  in  the  Abbot  of 
Ramsay's  case,  which  he  cites,  the  dispute  was  for  sixty  acres ; 
and  unless  the  land  is,  after  the  lapse  of  many  years,  clearly 
discernible,  a  dispute  respecting  it  can  hardly  arise.  The 
true  and  only  sensible  meaning  is,  that  where  the  increase 
is  imperceptible  in  its  progress,  there  the  land  becomes  the 
property  of  the  subject  as  it  is  formed;  it  is  then  vested  in 
him  de  die  in  diem;  and  what  is  once  vested  in  him  cannot 
be  devested  by  the  circumstance  of  a  still  further  increase 
afterwards  taking  place.  This  agrees  with  the  case  cited  in 
[  '104  ]  Callis,t  from  the  22  Lib.  Ass.  pi.  98.  ♦"  The  case  was,  that 
a  river  of  water  did  run  between  two  lordships,  and  the  soil 
of  one  side,  together  with  the  river  of  water,  did  wholly  belong 
to  one  of  the  said  lordships,  and  the  river,  by  little  and  little,  did 
gather  upon  the  soil  of  the  other  lord,  but  so  slowly,  that  if  one 
had  fixed  his  eye  a  whole  day  thereon  together,  it  could  not 
be  perceived.  By  this  petty  and  imperceptible  increase  the 
increasement  was  got  to  the  owner  of  the  river ;  but  if  the  river, 
by  a  sudden  and  an  unusual  flood,  had  gained  hastily  a  great 
parcel  of  the  other  lord's  ground,  he  should  not  thereby  have 
lost  the  same ;  and  so  of  petty  and  imperceivable  increasements 
from  the  sea,  the  King  gains  no  property,  for  *  de  minimis  non 
curat  lex.**  The  case  of  the  river  clearly  explains  the  mode  in 
which  Gallis  intends  to  apply  the  maxim,  viz.  that  the  King  has 
no  claim  to  the  land  where  the  increase  is  by  imperceptible 
degrees,  however  large  it  may  ultimately  become.  There  is 
not,  then,  either  upon  authority  or  principle,  any  ground  for 
disturbing  the  verdict  found  for  the  defendant. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Abbott,  Ch.  J. : 

Upon  this  case  the  only  question  for  the  judgment  of  the  Court 
is,  whether  the  evidence  given  at  the  trial  was  such  as  to  justify 

t  31. 
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the  verdict  of  the  jury  upon  the  issues  joined.  Whether  the 
pleadings  have  been  correctly  framed  on  either  side,  or  what  may 
be  the  legal  consequence  and  effect  of  the  verdict,  supposing  it  to 
stand,  are  points  not  now  before  us.  I  notice  this,  because  some 
part  of  the  argument  at  the  Bar  was  more  properly  applicable  to 
a  matter  of  law  upon  admitted  facts,  than  to  the  question  whether 
particular  ^issues  are  maintained  by  the  evidence ;  or  in  other 
words,  whether  particular  facts  are  found  to  exist. 

The  second  issue  upon  the  record  arises  upon  a  traverse  of 
the  matter  found  by  the  inquisition.  The  matter 'thus  found, 
is,  that  the  land  now  claimed  by  the  Crown  was  in  times  past 
covered  with  the  water  of  the  sea,  but  is  now,  and  has  been  for 
several  years,  left  by  the  sea.  Now,  the  distinction  between  land 
derelict,  or  left  by  the  sea,  acquiring  a  new  character  in  conse- 
quence of  the  mere  subsidence  and  absence  of  the  salt  water ; 
and  land  gained  by  alluvion  or  projection  of  extraneous  matter, 
whereby  the  sea  is  excluded  and  prevented  from  overflowing  it, 
is  easily  intelligible  in  fact,  and  recognised  as  law  by  all  the 
authorities  on  the  subject.  Upon  the  evidence  it  is  very  plain, 
that  the  land  in  question  is  of  the  latter  description,  and  there- 
fore the  issue  joined  upon  this  point  was  properly  found  for  the 
defendant. 

The  principal  question  arose  upon  the  first  issue  and  it  is, 
as  I  have  before  intimated,  merely  a  question  of  fact.  The 
defendant  has  pleaded,  that  the  land  in  question,  by  the  slow, 
gradual,  and  imperceptible  projection,  alluvion,  subsidence,  and 
accretion  of  ooze,  soil,  sand,  and  other  matter,  being  slowly, 
gradually,  and  by  imperceptible  increase,  in  long  time  cast  up, 
deposited,  and  settled  by  and  from  the  flux  and  reflux  of  the 
tide  and  water  of  the  sea  in  upon  and  against  the  outside  and 
extremity  of  the  demesne  lands  of  the  manor,  hath  been  formed, 
and  hath  settled  grown  and  accrued  upon  against  and  unto  the 
said  demesne  lands.  This  allegation  has  been  denied  on  the 
part  of  the  Crown,  and  an  issue  taken  upon  it.  The  allegation 
regards  only  the  manner  in  which  the  land  has  been  formed : 
it  contains  nothing  as  to  the  result  of  its  formation,  nothing  *as 
to  the  practicability  of  ascertaining,  after  its  formation,  by  any 
marks  or  limits  or  quantity  previously  existing  and  known,  or 


The  King 
Lord  Yae- 

BOBOUOH. 


[  •105  ] 


[  ♦106  ] 
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The  Kino     by  measure  to  commence  and  be  taken  from  such  marks,  or 
LobdTab-    with  reference  to  such  quantity,  how  much  is  now  land,  that 
BOBouGH.     ^^^^  ^^g  g^^    jj  jg  ^Yqqx  upon  tho  evidence,  that  the  land  has 
been  formed  slowly  and  gradually  in  the  way  mentioned  in  the 
plea.     The  argument  was  upon  the  word  "  imperceptibly  ;  "  and 
for  the  Crown,  two  passages  were  cited  from  Sir  Matthew  Hale's 
treatise,  De  Jure  Maris,  wherein  that  very  learned  writer  speaks 
of  land  gained  by  alluvion,  as  belonging  generally  to  the  Crown, 
unless  the  gain  be  so  insensible  that  it  cannot  be  by  any  means, 
according  to  the  words  of  one  of  the  passages,  or  by  any  limits 
or  marks,  according  to  the  words  of  the  other  passage,  found 
that  the  sea  was  there ;  idem  eat  non  ease  et  nan  apparere.     In 
these  passages,  however.  Sir  Matthew  Hale  is  speaking  of  the 
legal  consequence  of  such  an  accretion,  and  does  not  explain  what 
ought  to  be  considered  as  accretion  insensible  or  imperceptible 
in  itself,  but  considers  that  as  being  insensible,  of  which  it  can- 
not be  said  with  certainty  that  the  sea  ever  was  there.    An 
accretion  extremely  minute,  so  minute  as  to  be  imperceptible 
even  by  known  antecedent  marks  or  limits  at  the  end  of  four 
or  five  years,  may  become,  by  gradual  increase,  perceptible  by 
such  marks  or  limits  at  the  end  of  a  century,  or  even  of  forty 
or  fifty  years.    For  it  is  to  be  remembered  that  if  the  limit  on 
one  side  be  land,  or  something  growing  or  placed  thereon,  as 
a  tree,  a  house,  or  a  bank,  the  limit  on  the  other  side  will  be 
the  sea,  which  rises  to  a  height  varying  almost  at  every  tide, 
and  of  which  the  variations  do  not  depend  merely  upon  the 
ordinary  course  of  nature  at  fixed  and  ascertained  periods,  but 
[  'lo?  ]      in  part  also,  upon  the  strength  *and  direction  of  the  wind,  which 
are  different  almost  from  day  to  day.    And,  therefore,  these 
passages  from  the  work  of  Sir  Matthew  Hale  are  not  properly 
applicable  to  this  question.     And  considering  the  word  "  imper- 
ceptible **  in  this  issue,  as  connected  with  the  words  ''  slow  and 
gradual,"  we  think  it  must  be  understood  as  expressive  only 
of  the  manner  of  the  accretion,  as  the  other  words  undoubtedly 
are,  and  as  meaning  imperceptible  in  its  progress,  not  imper- 
ceptible after  a  long  lapse  of  time.    And  taking  this  to  be  the 
meaning  of  the  word  "  imperceptible,"  the  only  remaining  point 
is,  whether  the  accretion  of  this  land  might  properly  upon  the 
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evidence  be  considered  by  the  jury  as  imperceptible.    No  one    Thb  Kino 

witness  has  said  that  it  could  be  perceived,  either  in  its  progress,    lord  Tab. 

or  at  the  end  of  a  week  or  a  month.     One  witness,  who  appears     »obouoh. 

twice  to  have  measured  the  land,  says,  that  within  the  last 

four  years  he  could  see  that  the  sea  had  receded,  but  he  could 

not  say  how  much ;  the  same  witness  said,  that  it  certainly  had 

receded  since  he  measured  it  last  year,  but  he  did  not  say  how 

much ;  and,  according  to  his  evidence,  the  gain  in  a  period  of 

twenty-six  or  twenty-seven  years,  was  on  the  average  about  five 

yards  and  a  half  in  a  year.    Another  witness  speaks  of  a  gain 

of  from  100  to  150  yards  in  fifteen  years;    a  much  greater 

increase  than  that  mentioned  by  the  first  witness;   and  this 

second  witness  adds,  that  during  the  last  five  years  there  had 

been  a  visible  increase  in  some  parts  of  from  thirty  to  fifty 

yards.     Upon  the  evidence  of  this  witness,  it  is  to  be  observed 

that  he  speaks  very  loosely,  the  difference  between  100  and  150 

in  fifteen  years,  and  between  thirty  and  fifty  in  five  years,  being 

very  great.      The   third   witness   said  there   had  been   some 

small  increase  in  every  year.    The  fourth  *witness  said,  the      [  'los  ] 

swarth  increases  every  year  very  gradually,  and  perhaps  it  had 

gathered  a  quarter  of  a  mile  in  breadth  in  some  places  within 

his  recollection,  or  during  the  last  fifty-four  or  fifty-five  years, 

and  in  some  places  it  had  gathered  nothing.    And  this  was  the 

whole  evidence  on  the  subject.    We  think  the  jury  might,  from 

this  evidence,  very  reasonably  find  that  the  increase  had  not 

only  been  slow  and  gradual,  but  also  imperceptible,  according 

to  the  sense  in  which,  as  I  have  before  said,  we  think  that  word 

ought  to  be  understood.    And,  consequently,  we  are  of  opinion, 

that  a  new  trial  ought  not  to  be  granted,  and  the  rule  therefore 

must  be  discharged. 

Rule  discharged. 


(6  Bingliaiii,  163— 170.t) 
[A  writ  of  error  having  been  brought  by  the  Attomey-Oeneral 
on  behalf  of  the  Crown,  the  cause  was  argued  before  the  House 

t  The  caae  in  the  House  of  Lords  General)  v.  Yarborough,  and  in  2 
is  reported  in  5  Bingham  under  Bligh,  N.  S.,  and  1  Dow  &  Olarke, 
the  name  of  Gifford  (The  Attorney-      as  B,  v.  Yarborough, — ^R.  C. 

E.E. — ^voL.  xxvn.  X 
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GiFFOBD     of  Lords  in  presence  of  the  Judges,  whose  judgment  was  by 
LoBD  Yar.    leave  of  the  House,  on  15th  July,  1828,  delivered  by :] 


V, 
ID 
BOROnQH, 


1828.        Bbst,  Ch.  J. : 

[6  Bing.  163]  My  Lords,  the  question  which  your  Lordships  have  proposed 
for  the  opinion  of  the  Judges  is  as  follows :  "  A.  is  seised  in 
his  demesne  as  of  fee  of  the  manor  of  N.,  and  of  the  demesne 
lands  thereof,  which  said  demesne  lands  were  formerly  bounded 
on  one  side  by  the  sea.  A  certain  piece  of  land,  consisting  of 
about  450  acres,  by  the  slow,  gradual,  and  imperceptible  pro- 
jection, alluvion  subsidence,  and  accretion  of  ooze,  soil,  sand, 
and  matter  slowly,  gradually,  and  imperceptibly,  and  by  imper- 
ceptible increase  in  long  time  cast  up,  deposited,  and  settled 
by  and  from  flux  and  reflux  of  the  tide,  and  waves  of  the  sea 
in,  upon,  and  against  the  outside  and  extremity  of  the  said 
demesne  lands  hath  been  formed,  and  hath  settled,  grown,  and 
accrued  upon,  and  against,  and  unto  the  said  demesne  lands. 
Does  such  piece  of  land  so  formed,  settled,  grown,  and  accrued 
as  aforesaid,  belong  to  the  Crown  or  to  A.,  the  owner  of  the  said 
demesne  lands  ?    There  is  no  local  custom  on  the  subject." 

The  Judges  have  desired  me  to  say  to  your  Lordships  that 
land  gradually  and  imperceptibly  added  to  the  demesne  lands 
of  a  manor,  as  stated  in  the  introduction  to  your  Lordships' 
question,  does  not  belong  to  the  Grown,  but  to  the  owner  of 
the  demesne  land. 
[  164  ]  All  the  writers  on  the  law  of  England  agree  in  this :  that  as 

the  King  is  lord  of  the  sea  that  flows  around  our  coasts,  and  also 
owner  of  all  the  land  to  which  no  individual  has  acquired  a  right 
by  occupation  and  improvement,  the  soil  that  was  once  covered 
by  the  sea  belongs  to  him. 

But  this  right  of  the  sovereign  might,  in  particular  places, 
or,  under  circumstances,  in  all  places  near  the  sea,  be  transferred 
to  certain  of  his  subjects  by  law.  A  law  giving  such  rights  may 
be  presumed  from  either  a  local  or  general  custom,  such  custom 
being  reasonable,  and  proved  to  have  existed  from  time  im- 
memorial. Such  as  claim  under  the  former  must  plead  it,  and 
establish  their  pleas  by  proof  of  the  existence  of  such  a  custom 
from  time  immemorial. 
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General  customs  were  in  ancient  times  stated  in  the  pleadings 
of  those  who  claimed  under  them  :  as  the  custom  of  merchants, 
the  customs  of  the  realm  with  reference  to  innkeepers  and 
carriers,  and  others  of  the  same  description.  But  it  has  not 
been  usual  for  a  long  time  to  allude  to  such  customs  in  the 
pleadings,  because  no  proof  is  required  of  their  existence ;  they 
are  considered  as  adopted  into  the  common  law,  and  as  such  are 
recognised  by  the  Judges  without  any  evidence.  These  are  called 
customs,  because  they  only  apply  to  particular  descriptions  of 
persons,  and  do  not  affect  all  the  subjects  of  the  realm ;  but  if 
they  govern  all  persons  belonging  to  the  classes  to  which  they 
relate,  they  are  to  be  considered  as  public  laws ;  as  an  Act  of 
Parliament  applicable  to  all  merchants,  or  to  the  whole  body 
of  the  clergy,  is  to  be  regarded  by  the  Judges  as  a  public  Act. 

If  there  is  a  custom  regulating  the  right  of  the  owners  of  all 
lands  bordering  on  the  sea,  it  is  so  general  a  custom  as  need 
not  be  set  out  in  the  pleadings,  or  proved  by  evidence,  but  will 
be  taken  notice  of  by  the  Judges  as  part  of  the  common  law. 
We  think  there  is  a  custom  by  which  lands  from  which  the  sea 
is  gradually  and  imperceptibly  *removed  by  the  alluvion  of  soil, 
becomes  the  property  of  the  person  to  whose  land  it  is  attached, 
although  it  has  been  the  fundus  maris,  and  as  such  the  property 
of  the  King.  Such  a  custom  is  reasonable  as  regards  the  rights 
of  the  King,  and  the  subjects  claiming  under  it ;  beneficial  to 
the  public ;  and  its  existence  is  established  by  satisfactory  legal 
evidence. 

There  is  a  great  difference  between  land  formed  by  alluvion, 
and  derelict  land.  Land  formed  by  alluvion  must  become  useful 
soil  by  degrees  too  slow  to  be  perceived :  little  of  what  is 
deposited  by  one  tide  will  be  so  permanent  as  npt  to  be  removed 
by  the  next.  An  embankment  of  a  sufficient  consistency  and 
height  to  keep  out  the  sea  must  be  formed  imperceptibly.  But 
the  sea  frequently  retires  suddenly,  and  leaves  a  large  space  of 
land  uncovered. 

When  the  authorities  relative  to  these  subjects  are  considered, 
this  difference  will  be  found  to  make  a  material  distinction  in 
the  law  that  applies  to  derelict  lands,  and  to  such  as  are  formed 
by  alluvion.     Unless  trodden  by  cattle,  many  years  must  pass 
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away  before  lands  formed  by  alluvion  would  be  hard  enough 
or  sufficiently  wide  to  be  used  beneficially  by  any  one  but  the 
owner  of  the  lands  adjoining.  As  soon  as  alluvion  lands  rise 
above  the  water,  the  cattle  from  the  adjoining  lands  will  give 
them  consistency  by  treading  on  them ;  and  prepare  them  for 
grass  or  agriculture  by  the  manure  which  they  will  drop  on 
them.  When  they  are  but  a  yard  wide  the  owner  of  the  adjoin- 
ing lands  may  render  them  productive.  Thus  lands  which  are 
of  no  use  to  the  King  will  be  useful  to  the  owner  of  the  adjoining 
lands,  and  he  will  acquire  a  title  to  them  on  the  same  principle 
that  all  titles  to  lands  have  been  acquired  by  individuals,  viz. 
by  occupation  and  improvement. 

Locke  in  a  passage  in  his  Treatise  on  Government,  in  which 
he  describes  the  grounds  of  the  exclusive  right  of  ^property, 
says :  ''  God  and  man's  reason  commanded  him  to  subdue  the 
earth ;  that  is,  improve  it  for  the  benefit  of  life,  and  therein  lay 
out  something  upon  it  that  was  his  own,  his  labour.  He  that  in 
obedience  to  that  command  subdued,  tilled,  and  sowed  any  part  of 
it,  thereby  annexed  to  it  something  that  was  his  property  which 
another  had  no  title  to,  nor  could  without  injury  take  from  him.'* 

This  passage  proves  the  reasonableness  of  the  custom  that 
assigns  lands  gained  by  alluvion  to  the  owner  of  the  lands 
adjoining. 

The  reasonableness  is  further  proved  by  this,  that  the  land 
so  gained  is  a  compensation  for  the  expense  of  embankment, 
and  for  losses  which  frequently  happen  from  inundation  to  the 
owners  of  lands  near  the  sea. 

This  custom  is  beneficial  to  the  public.  Much  land  which 
would  remain  for  years,  perhaps  for  ever,  barren,  is  in  con- 
sequence of  this  custom  rendered  productive  as  soon  as  it  is 
formed.  Although  the  sea  is  gradually  and  imperceptibly  forced 
back,  the  land  formed  by  alluvion  will  become  of  a  size  proper 
for  cultivation  and  use ;  but  in  the  mean  time  the  owner  of  the 
adjoining  lands  will  have  acquired  a  title  to  it  by  improving  it. 

The  original  deposit  constitutes  not  a  tenth  part  of  its  value, 
the  other  nine  tenths  are  created  by  the  labour  of  the  person 
who  has  occupied  it;  and,  in  the  words  of  Locke,  the  fruits 
of  his  labour  cannot,  without  injury,  be  taken  from  him. 
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The  existence  of  this  custom  is  established  by  legal  evidence. 
In  Bracton,  book  2,  cap.  2,  there  is  this  passage  :  ''  Item,  quod 
per  alluvionem  agro  tuo  flumen  adjecit,  jure  gentium  tibi 
acquiritur.  Est  autem  alluvio  latens  incrementum;  et  per 
alluvionem  adjeci  dicitur  quod  ita  paulatim  adjicitur  quod 
intelligere  non  possis  quo  momento  temporis  adjiciatur.  Si 
autem  non  sit  latens  incrementum,  contrarium  erit.'* 

In  a  treatise  which  is  published  as  the  work  of  Lord  Hale, 
treating  of  this  passage,  it  is  said :  *'  that  Bracton  follows  in 
this  the  civil  law  writers ;  and  yet  even  according  to  this  the 
common  law  doth  regularly  hold  between  parties.  But  it  is 
doubtful  in  case  of  an  arm  of  the  sea."f  It  is  true  that  Bracton 
follows  the  civil  law,  for  the  passage  above  quoted  is  to  be  found 
in  the  same  words  in  the  Institute,  lib.  2,  tit.  1,  s.  20. 1  But 
Bracton,  by  inserting  this  passage  in  his  book  on  the  laws  and 
customs  of  England,  presents  it  to  us  as  part  of  those  laws  and 
customs.  Lord  Hale  admits  that  it  is  the  law  of  England  in 
cases  between  subject  and  subject ;  and  it  would  be  difficult 
to  find  a  reason  why  the  same  question  between  the  Crown  and 
a  subject  should  not  be  decided  by  the  same  rule.  Bracton 
wrote  on  the  law  of  England,  and  the  situation  which  he  filled, 
namely,  that  of  Chief  Justice  in  the  reign  of  Henry  the  Third, 
gives  great  authority  to  his  writings.  Lord  Hale  in  his  History 
of  the  Common  Law  (cap.  7),  says,  that  it  was  much  improved 
in  the  time  of  Bracton.  This  improvement  was  made  by  incorpo- 
rating much  of  the  civil  law  with  the  common  law. 

We  know  that  many  of  the  maxims  of  the  common  law  are 
borrowed  from  the  civil  law,  and  are  still  quoted  in  the  language 
of  the  civil  law.  Notwithstanding  the  clamour  raised  by  our 
ancestors  for  the  restoration  of  the  laws  of  Edward  the  Confessor, 
I  believe  that  these  and  all  the  Norman  customs  which  followed 
would  not  have  been  sufficient  to  form  a  system  of  law  sufficient 
for  the  state  of  society  in  the  times  of  Henry  the  Third.  Both 
courts  of  justice  and  law  writers  were  obliged  to  adopt  such 
of  the  rules  of  the  Digest  as  were  not  inconsistent  with  our 
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t  Hale,  De  Jure  Mans,  p.  28. 
X  Bracton  really  follows  not  the  text 
of  the  Institutes,  but  Azo*s  expansion 


of  it.  See  Maitland*s  *'  Bracton  and 
Azo"  (Seld.  Soc.),  pp.  104,  105.— 
F.  P. 


310 


1828.    H.  L.     5  BING.  167—169. 


jB.B. 


GiFFORD 

r. 
Lord  Tab- 

BOROUGH. 

[  •168  ] 


[•J69] 


principles  of  jurisprudence.  Wherever  Bracton  got  his  law 
from,  Lord  Chief  Baron  *Pabkeb,  in  Fortescue  408,  says,  ''  as 
to  the  authority  of  Bracton,  to  be  sure  many  things  are  now 
altered,  but  there  is  no  colour  to  say  it  was  not  law  at  that 
time.  There  are  many  things  that  have  never  been  altered,  and 
are  now  law.''  The  laws  must  change  with  the  state  of  things 
to  which  they  relate;  but,  according  to  Chief  Baron  Pabkeb, 
the  rules  to  be  found  in  Bracton  are  good  now  in  all  cases  to 
which  those  rules  are  applicable.  But  the  authority  of  Bracton 
has  been  confirmed  by  modern  writers,  and  by  all  the  decided 
cases  that  are  to  be  found  in  the  books.  The  same  doctrine  that 
Bracton  lays  down  is  to  be  found  in  2  RoUe's  Abr.  170  ;  in  Com. 
Dig.  tit.  Prerogative,  (D.  61) ;  in  Callis,  (Broderip's  edition,) 
p.  51 ;  and  in  2  Blac.  Com.  261. 

In  the  case  of  the  Abbot  of  Peterborough,  Hale,  De  Jure  Maris, 
p.  29,  it  was  holden :  ^'  quod,  secundum  consuetudinem  patrise, 
domini  maneriorum  prope  mare  ad jacentium,  habebunt  marettum 
et  sabulonem  per  fluxus  et  refluxus  maris  per  temporis  incre- 
mentum  ad  terras  suas  costersB  maris  adjacentes  projecta."  In 
the  treatise  of  Lord  Hale  it  is  said,  ''  here  is  custom  laid,  and 
he  relies  not  barely  on  the  case  without  it."  But  it  is  a  general, 
and  not  a  local  custom,  applicable  to  all  lands  near  the  sea,  and 
not  to  lands  within  any  particular  district.  The  pleadings  do 
not  state  the  lands  to  be  within  any  district,  and  such  a  state- 
ment would  have  been  necessary  if  the  custom  pleaded  were 
local.  The  conntetvdo  patria  means  the  custom  of  all  parts  of 
the  country  to  which  it  can  be  applied ;  that  is,  in  the  present 
case,  all  such  parts  as  adjoin  the  sea. 

The  case  of  The  King  v.  Oldaworth^  confirms  that  of  the 
Abbot  of  Peterborough  as  to  the  right  of  the  owner  of  the  adjoin- 
ing lands  to  such  lands  as  were  ''  secundum  majus  et  minus 
prope  tenementa  sua  projecta."!  *That  case  was  decided  against 
the  owner,  because  he  also  claimed  derelict  lands  against  the 
Crown. 

Here  it  will  be  observed  that  there  is  a  distinction  made 
between  lands  derelict  and  lands  formed  by  alluvion:  which 
distinction,  I  think,  is  founded  on  the  principle  that  I  have 
t  Halo,  De  Jure  Maris,  p.  14.  %  Id.  p.  29. 
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ventared  to  lay  down,  namely,  that  allavion  must  be  gradual 
and  imperceptible  but  the  dereliction  of  land  by  the  sea  is 
frequently  sudden,  leaving  at  once  large  tracts  of  its  bottom 
uncovered,  dry,  and  fit  for  the  ordinary  purposes  for  which 
land  is  used.  But  still  what  was  decided  in  this  case  is  directly 
applicable  to  the  question  proposed  to  us.  The  Judges  are, 
therefore,  warranted  by  justice,  by  public  policy,  by  the  opinions 
of  learned  writers,  and  the  authority  of  decided  cases,  in  giving 
to  your  Lordships'  question  the  answer  which  they  have  directed 
me  to  give. 

My  Lords,  the  answer  to  your  Lordships'  question  is  the 
unanimous  opinion  of  all  the  Judges  who  heard  the  arguments 
at  your  Lordships'  bar.  For  the  reasons  given  in  support  of 
that  opinion  1  alone  am  responsible.  Most  of  my  learned 
brothers  were  obliged  to  leave  town  for  their  respective  circuits 
before  I  could  write  what  1  have  now  read  to  your  Lordships. 
I  should  have  spared  your  Lordships  some  trouble  if  I  had  had 
time  to  compress  my  thoughts ;  but  I  am  now  in  the  midst  of 
a  very  heavy  Nisi  Frius  sittings,  and  am  obUged  to  take  from 
the  hours  necessary  for  repose  the  time  that  I  have  employed 
in  preparing  this  opinion.  If  it  wants  that  clearness  of  expression 
which  is  proper  for  an  opinion  to  be  delivered  by  a  Judge  to  this 
House,  J  hope  that  your  Lordships  will  consider  what  I  have 
stated  as  a  sufficient  apology  for  this  defect. 


GiFFOBD 
V. 

Lord  Yab- 

BOBOUOH. 


The  Lord  Chancellob  : 

My  Lords,  1  beg  to  express  my  thanks  to  the  learned  Chief 
Justice,  and  to  the  Judges,  for  the  attention  they  have  paid 
to  this  subject ;  *and  1  have  only  to  add  that  I  entirely  concur 
in  the  conclusion  at  which  they  have  arrived;  and  1  would 
recommend  to  your  Lordships,  as  a  necessary  consequence  of 
the  opinion  which  has  been  expressed,  that  the  judgment  of 
the  Court  of  King's  Bench  upon  the  matter  should  be  affirmed. 


[  •170  ] 


Eabl  of  Eldok  : 

My  Lords,  I  heard  only  part  of  the  argument,  and  therefore 
I  have  some  difficulty  in  stating  my  opinion  in  this  case ;  but 
having  had  my  attention  called  to  subjects  of  the  same  nature 


812 


1828.    H.  L.    5  BING.  170. 


[b.b. 


OlFFORD 

LOBD  Yar- 
BOBOUGH. 


on  former  occasions,  it  does  appear  to  me,  I  confess,  after  read- 
ing the  finding  of  the  jury,  that  the  opinion  of  the  Jadges  must 
be  that  which  the  learned  Chief  Justice  has  now  expressed. 
I  therefore  concur  in  the  opinion  the  Lobd  Chief  Justice  has 

expressed. 

Judgment  affiTTfiedm 


1824. 
Jidyl. 

[1164  ] 
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Ex   PARTE   MIDDLETON. 

(3  Bam.  &  Cress.  164--165 ;  S.  G.  4  Dowl.  &  By.  824 ;  2  L.  J.  E.  B.  220.) 

The  driver  of  a  van  taravelling  to  and  from  London  and  York,  is 
a  carrier  within  the  meaning  of  the  3  Car.  I.  c.  2,  and  liable  to  be 
convicted  in  the  penalty  of  20«.  for  travelling  on  the  Lord*8  day. 

D.  F.  Jones  moved  for  a  certiorari  to  remove  a  conviction 
before  the  justices  of  the  borough  of  Stamford,  in  Lincolnshire, 
under  the  stat.  8  Car.  I.  c.  2,  "  for  the  reformation  of  abuses  on 
the  Lord's  day,  commonly  called  Sunday/'  The  defendant  was 
the  driver  of  a  van  travelling  to  and  from  London  and  York,  and 
was  stopped  in  Stamford  whilst  on  his  journey,  and  convicted  as 
a  carrier  travelling  with  horses  on  a  Sunday.  D.  F.  Jones  con- 
tended that  this  penal  statute  ought  not  to  be  extended  beyond 
its  express  terms,  but  should  be  confined  to  the  mere  local  pursuit 
of  ordinary  occupations,  instead  of  being  made  to  prevent  com- 
munications between  distant  places  for  the  public  benefit ;  or  at 
least  that  it  should  be  confined  to  such  conveyances  as  were  in 
use  at  the  time  of  the  passing  of  the  Act ;  otherwise,  not  only 
every  stage-coach,  but  also  every  mail-coach,  which  carried  a 
parcel,  or  even  a  passenger,  upon  a  Sunday,  might  be  stopped, 
and  the  driver  subjected  to  a  penalty  at  every  place  through 
which  he  passed. 

Per  Curiam  : 

We  decline,  at  present,  saying  anything  upon  the  inconvenience 

suggested  as  to  either  *stage  or  mail  coaches,  but  we  are  clearly 

of  opinion,  that  a  person  who  has  the  care  of  a  van  is  a  carrier 

within  the  terms  of  this  Act  of  Parliament,  which  ought  to  receive 

a  liberal  construction,  being  for  the  better  observance  of  the 

Lord's  day. 

Rule  refused. 
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WEIGHT   AND   Another,   Assignees   of    GoldiiJg,  i82i. 

V.   LAING.  •^!!l7- 

(3  Bam.  &  Cress.  165—171  ;  S.  C.  4  Dowl.  &  By.  783.)  [  ^^^  1 

WHen  a  person  has  two  demands  upon  another,  one  arising  out  of 
a  lawful  contract,  tbe  other  out  of  a  contract  forbidden  by  law,  and  the 
debtor  makes  a  payment  which  is  not  specifically  appropriated  by  either 
party  at  the  time  of  payment,  the  law  will  appropriate  it  to  the  debt 
recognised  by  law ;  and  therefore,  where  distinct  sums  of  money  were 
due,  one  for  goods  sold,  the  other  for  money  lent  on  an  usurious  contract, 
and  a  payment  was  made  which  was  not  specifically  appropriated  to 
either  debt  by  debtor  or  creditor,  it  was  held  that  the  law  would  after- 
wards appropriate  such  payment  to  the  debt  for  goods  sold.  Where 
a  bill  of  exchange  was  given  for  the  principal  money  lent  and  interest 
to  accrue  due  on  an  usurious  contract,  and  before  the  bill  became  due 
the  lender  advanced  a  further  sum  of  money  on  the  general  credit  of 
the  borrower,  which  enabled  the  latter  to  pay  the  bill,  it  was  held  that 
the  payment  of  the  usurious  interest  was  complete  as  soon  as  the  bill 
was  paid. 

This  was  an  action  brought  to  recover  penalties  upon  an 
nsoriouB  transaction  between  the  defendant  and  Golding  the 
bankrupt.  The  declaration  consisted  of  twenty  counts,  but  the 
principal  question  turned  upon  the  seventeenth  count,  which 
charged  that  defendant,  on  the  8th  day  of  November,  1820,  upon  a 
certain  corrupt  contract  made  between  the  defendant  and  Golding 
on  the  25th  of  April,  1820,  took  22Z.  10«.  by  way  of  corrupt 
bargain  and  loan  for  the  defendant's  forbearance,  and  giving  day 
of  payment  to  Golding  of  300/.  lent  to  Golding  on  the  26th  of 
April,  1820,  from  the  time  of  lending  and  advancing  the  same, 
until  the  28th  of  October,  1820,  when  21.  10s.  was  paid,  and  for 
forbearance  of  297Z.  lOs.,  residue  of  the  800Z.,  until  the  1st  of 
November,  when  158Z.,  other  part,  was  paid  ;  and  for  forbearing 
lS9i.  10«.,  residue  of  the  300Z.,  until  the  8th  of  November,  when 
the  residue  was  paid,  which  222.  10s.  exceeds  5Z.  per  cent,  per 
annum,  *&c.,  contrary,  &c.  At  the  trial  before  Abbott,  Gh.  J.,  at  [  *166  ] 
the  London  sittings  after  last  Michaelmas  term,  it  appeared  from 
the  evidence  of  Golding,  that  on  the  25th  of  April,  Laing  lent 
Golding  8002.,  upon  an  agreement  that  he  should  have  it  for 
six  months  at  15Z.  per  cent. ;  there  was  about  the  same  time  a 
purchase  of  hops  by  Golding  of  Laing  amounting  to  1481.  lis.  Id., 
and  to  secure  the  money  lent,  the  interest,  and  the  amount  of  the 
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Wbioht      hops,  Grolding  gave  three  bills  of  exchange  according  to  the 
Laiko.       following  account. 


Dr,  Oolding. 


Cr. 


Money  lent  25th  Apiil...iS300    0    0 

Inteiest 22  10    0 

Hope  Bold  148  11     1 


By  bill  due  28th  October  JgldO  10  1 
Ditto  due  Ist  Noyember  ]58  0  0 
Ditto  due  8th  November   162    0    0 


[  •1C7  ] 


Golding  also  stated,  that  within  a  week  after  the  loan  he  paid 
to  Laing  11«.,  the  balance  of  the  above  account.  The  bills  were 
paid  when  they  became  due ;  but  Laing,  on  the  80th  October, 
lent  or  advanced  to  Golding  another  sum  of  250Z.,  with  which  the 
bills  were  paid,  but  it  did  not  appear  whether  that  sum  was  lent 
specifically  to  take  up  either  of  the  three  bills  given  in  respect  of 
the  alleged  usurious  transaction,  which  were  not  then  due.  It 
was  contended  on  the  part  of  the  defendant,  that  there  had  not 
been  any  payment  of  the  principal  or  usurious  interest,  for 
although  the  three  bills  of  exchange  had  been  apparently 
honored  when  they  became  due,  yet  Golding  had  been  enabled 
to  honor  those  which  became  due  on  the  1st  and  8th  of  November, 
chiefly  by  the  funds  provided  by  Laing.  There  had  therefore 
been  no  payment  of  those  bills  by  Golding.  The  Lobd  Chief 
Justice  was  of  opinion,  that  if  the  money  advanced  by  Laing  to 
Golding  on  the  80th  of  October,  was  advanced  on  the  ^general 
account  and  credit  of  Golding,  and  not  specifically  in  order  to 
enable  him  to  pay  the  bills,  (although  that  sum  remained  unpaid 
to  Laing,)  yet  the  bills  must  be  considered  as  having  been  paid 
by  Golding.  If,  on  the  other  hand,  when  the  bills  had  become 
due,  they  had  been  renewed  or  any  distinct  loan  had  been  made 
by  Laing  to  enable  Golding  to  take  them  up,  and  that  sum 
remained  unpaid  to  Laing,  then  the  account  would  not  have  been 
closed,  and  there  would  not  have  been  any  payment  of  the 
usurious  interest;  and  he  directed  the  jury  to  find  for  the 
plaintiff,  if  they  were  of  opinion  upon  the  evidence  that  the  2502. 
advanced  by  Laing  on  the  80th  of  October,  was  advanced  upon 
the  general  account  and  credit  of  Golding ;  and  for  the  defendant, 
if  they  thought  it  was  advanced  by  Laing,  specifically  to  enable 
Golding  to  take  up  both  bills.    The  jury  found  for  the  plaintiffs 
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for  9001.,  and  the  verdict  was  taken  on  the  seventeenth  count     Wbioht 
above  set  forth.    A  role  nisi  for  a  new  trial  having  been  obtained       lai'vo. 
by  Scarlett  in  last  Hilary  Term  upon  the  objection  taken  at  the 
trial,  and  also  upon  the  ground,  that  there  was  not  sufficient 
evidence  to  support  the  seventeenth  count  on  which  the  verdict 
was  taken. 

Marryat  and  Chitty  now  shewed  cause : 

The  mode  in  which  the  seventeenth  count  is  framed,  is  accord- 
ing to  the  appropriation  which  the  law  will  make  of  the  payments 
made  by  the  bills  of  exchange.  And  it  was  left  to  the  jury  to 
say,  whether  the  subsequent  advances  had  been  made  indepen- 
dently of  the  usurious  contract,  or  specifically  to  enable  Golding 
to  take  up  the  bills,  and  they  found  the  former.  The  transac- 
tions cannot,  therefore,  "^be  now  blended  together  so  as  to  protect  [  *168  ] 
Laing  from  penalties. 

Scarlett  and  F.  Pollock,  contra  : 

Although  the  declaration  states  various  appropriations  of  the 
bills  as  they  became  due,  yet  in  no  one  count  is  the  transaction 
set  forth  according  to  its  legal  or  its  actual  character.  The  bills 
were  given  collectively  for  the  purpose  of  paying  for  the  hops  and 
for  the  loan,  and  as  they  became  due,  were  no  more  applicable  to 
the  one  thaai  the  other,  and  any  statement  in  pleading  which 
gives  any  appropriation  in  fact,  mistated  the  transaction.  There 
is  no  difficulty  in  setting  forth  such  an  agreement  as  this  was  in 
a  declaration ;  the  agreement  should  have  been  stated  as  if  the 
bills  were  given  for  the  whole,  and  it  was  not  necessary  or  proper 
to  specify  precisely  the  periods  of  the  separate  forbearances,  but 
to  aver  the  giving  of  the  bills  and  their  payment,  from  which  it 
would  have  appeared  that  usurious  interest  had  been  taken.  All 
the  counts  have,  however,  affected  to  separate  the  transaction 
into  parts,  and  to  appropriate  the  bills  in  some  way  or  other, 
which  was  what  the  parties  had  not  done  or  intended  to  do.  As 
to  the  other  ground,  the  original  debt  to  Laing  has  never  been 
satisfied,  for  the  bills  were  chiefly  paid  by  funds  supplied  by  Laing 
himself.  He  cannot  be  said  to  have  received  payment  either  of 
the  principal  originally  advanced,  or  of  usurious  interest  thereon. 
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Wright  The  Court  thought  clearly  that  the  finding  of  the  jury,  that 

LAIM6.  in  fact  the  subsequent  advances  were  not  made  specifically  to 
assist  in  taking  up  the  bills,  but  generally  on  account,  had  dis- 
posed of  any  question  as  to  the  payment  of  usurious  interest : 
[  •lee  ]  and  they  held,  that  if  *a  lender  discounts  a  second  bill  to  enable 
the  borrower  to  take  up  and  pay  a  former  bill,  the  discount  of 
which  was  tainted  with  usury,  that  the  usury  becomes  complete 
on  the  payment  of  the  first  bill.  On  the  other  point  they  took 
time  to  consider ;  and  now, 

Abbott,  Ch.  J.  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  the  penalties  of  the  Statute  of  Usury. 
The  facts  of  the  case  have  been  very  recently  before  the  Court. 
It  arose  on  a  sale  of  hops  and  a  loan  of  money.  It  was  not 
denied,  that  the  loan  was  made  on  a  bargain  for  usurious  interest, 
but  it  was  contended,  that  all  the  bills  of  exchange  had  not  been 
in  effect  paid  by  Golding,  the  borrower ;  and  further,  that 
supposing  they  had  been  paid  by  him,  there  was  not  any  one 
count  of  the  plaintiffs'  voluminous  declaration  properly  framed  to 
meet  the  case.  We  think  the  evidence  shews  that  all  the  bills 
were  paid  by  the  borrower ;  and  we  have,  therefore,  only  to 
enquire  whether  any  count  of  the  declaration  is  suited  to  the  case. 
By  the  seventeenth  count,  so  much  of  the  amount  of  the  first 
bill  of  exchange  as  will  cover  the  price  of  the  hops  sold  by  the 
defendant  to  Golding,  is  appropriated  to  the  payment  of  that 
price ;  the  residue  of  the  amount  of  this  bill,  and  the  whole  of 
the  two  bills  falling  due  afterwards  are  applied  to  the  payment  of 
the  money  lent,  and  of  the  usurious  interest  agreed  to  be  allowed 
for  that  loan.  None  of  the  payments  were  appropriated  by  either 
party  at  the  times  of  pajrment.  If  the  law  ought  now  to  make 
such  an  appropriation  as  the  pleader  has  supposed  in  this  count, 
the  count  will  be  sustained  by  the  proof,  otherwise  not.  We 
think  the  law  ought  now  to  make  such  an  appropriation.  In 
[  *170  ]  order  to  render  this  matter  more  simple  in  *its  form,  let  us 
suppose  a  contract  made  for  the  sale  of  goods  at  the  price  of  1002. 
at  six  months'  credit;  and  as  soon  as  this  contract  is  made, 
another  and  distinct  contract  to  be  made  for  a  loan  of  982.  for 
the  same  period  of  six  months,  in  consideration  of  receiving  7L 
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for  interest  on  the  loan  ;  and  that  on  the  following  day  two  bills  Wbioht 
of  exchange  are  drawn  for  1001.  each,  falling  due  within  three  or  laino. 
four  days  of  each  other,  and  also  within  five  or  six  days  of  the 
day  on  which  the  contracts  were  made,  without  any  matter  to 
denote  the  application  of  either  bill  to  either  of  the  two  contracts* 
Let  us  further  suppose  that  the  first  bill  is  paid  at  maturity 
without  any  appropriation  of  the  money  by  either  of  the  parties, 
and  that  the  other  bill  remains  unpaid,  and  that  in  this  state  of 
things  an  action  is  brought  by  the  seller,  who  is  also  the  lender, 
for  goods  sold  and  money  lent,  without  noticing  the  bills ;  or  that 
an  action  is  brought  by  him  upon  the  last  bill,  must  not  the 
Court  say  at  the  trial,  for  the  furtherance  of  justice,  that  the 
price  of  the  goods  has  been  paid  by  the  discharge  of  the  first  bill, 
and  that  the  plaintiff  cannot  recover  on  the  count  for  money  lent, 
or  on  the  second  bill,  by  reason  of  the  illegality  of  the  bargain  ? 
We  conceive  that  the  Court  must  say  this  in  the  case  I  have  put. 
And  such  an  appropriation  works  no  prejudice  to  the  party,  it 
leaves  him  only  where,  by  his  own  conduct,  he  placed  himself ; 
and  in  the  case  I  have  put  of  the  payment  of  one  bill  and  non- 
payment of  the  other,  if  an  action  for  the  penalties  of  the  statute 
should  be  brought,  the  same  principle  of  law  would  protect  the 
defendant,  by  applying  the  payment  of  the  first  bill  to  the  legal 
demand,  and  not  permitting  the  then  plaintiff  to  apply  it  to  the 
illegal  demand,  that  is,  to  the  loan  and  interest,  although  it  be 
precisely  of  the  same  amount ;  ^because  peradventure  the  lender  [  *171  ] 
might  repent  the  illegal  bargain,  and  refuse  to  receive  the  full 
amount  of  the  second  bill,  and  the  law  would  allow  him  the 
opportunity  of  doing  so,  that  he  might  not  be  deemed  a  receiver 
of  usurious  interest,  without  clear  evidence  that  he  had  not  only 
bargained  to  receive,  but  had  actually  received,  such  interest. 
And  if  the  law  will  make  this  appropriation  of  the  payment  in 
the  two  cases  that  I  have  put,  in  the  one  instance  against  the 
lender,  and  to  prevent  him  from  enforcing  an  illegal  bargain,  and 
in  the  other  instance  in  favour  of  the  lender,  and  to  protect  him 
from  being  subject  to  a  penalty  for  an  illegal  bargain  only,  it 
seems  very  plainly  to  follow,  that  a  similar  appropriation  ought 
to  be  made  by  law  in  the  case  before  the  Court ;  and  that  the 
pleader,  who  is  always  at  liberty  to  state  facts  according  to  their 
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Wright  legal  operation,  is  well  warranted  in  the  form  of  this  count ;  and 
LAiiro.  that  the  count  is  supported  by  the  evidence.  And  this,  in  eflfect, 
is  only  saying,  that  where  a  person  has  two  demands,  one 
recognised  by  law,  the  other  arising  on  a  matter  forbidden  by 
law,  and  an  unappropriated  payment  is  made  to  him,  the  law 
will  afterwards  appropriate  it  to  the  demand  which  it  acknow- 
ledges, and  not  to  the  demand  which  it  prohibits.  For  these 
reasons  we  are  of  opinion  the  rule  for  the  new  trial  must  be  dis- 
charged. 

Rule  discharged. 


1824.       THE  KING  V.  The  Masters,  Keepers,  Wardens,  and 
[1^]  Commoners  of  the  BREWERS'   COMPANY.f 

(3  Bam.  &  Cress.  172-173;  8.  C.  4  Dowl.  &  Ry.492.) 

The  Court  will  grant  a  mandamus  to  admit  a  copyholder  claiming  by 
descent. 

This  was  a  mandamus  to  the  defendants,  as  lords  of  the  manor 
of  Willyatts,  in  the  county  of  Middlesex,  commanding  them  or 
their  steward  to  admit  Robert  Fossick  to  a  copyhold  tenement, 
parcel  of  the  manor,  which  he  claimed  as  heir  at  law  of  a  person 
deceased,  and  also  to  take  a  surrender  from  him  to  the  use  of 
Martha  Winter,  who  had  advanced  1,000Z.  upon  mortgage  of  the 
premises.  The  defendants  returned,  amongst  other  things,  that 
the  prosecutor  had  claimed  to  be  admitted  on  the  one  part,  and 
his  sister  and  her  husband  on  the  other  part ;  that  the  two  latter 
had  insisted  that  the  prosecutor  was  illegitimate ;  that  his  father 
was  a  quaker  ;  that  they  produced  a  register  of  his  birth,  which 
it  was  contended  had  been  subsequently  and  surreptitiously 
inserted  ;  that  the  homage  found  that  the  sister  and  her  husband 
had  made  out  a  prima  facie  right  to  be  admitted,  and  that  they 
had  been  admitted  accordingly. 

Chitty  being  now  called  upon  to  support  the  return,  admitted 
it  to  be  bad,  as  it  only  set  out  what  others  had  stated  or  found, 
but  contended,  that  the  mandamus  ought  not  to  have  issued,  as 

t  B.  V.  Bendy  (1852)  22  L.  J.  K.  B.  39. 
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the  prosecutor  claimed  by  descent ;  and  he  cited  Rex  v.  Rennett^^     The  Kiko 
where  the  Court  held,  that  as  the  party  claimed  by  descent,  it     the  mas- 
could  answer  no  purpose  to  grant  the  mandamus,  *since  he  had     ^o^i^^' 
as  complete  a  title  without  admittance  as  with  it,  against  all  the  Bbewbbs'Co. 
world,  but  the  lord.  '■ 

Per  Curiam  : 

The  prosecutor,  as  heir-at-law,  is  entitled  to  the  writ ;  because, 

although  he  has  a  good  title  as  against  every  one  but  the  lord, 

still  he  has  a  right  to  insist  upon  admittance,  to  make  him  a 

complete  copyholder.    He  may  wish  to  be  put  upon  the  homage, 

or  to  be  put  in  nomination  for  various  offices,  or  to  surrender  to 

the  use  of  his  will ;  and  he  has  a  right  to  require  to  be  admitted 

in  the  present  instance,  that  he  may  surrender  to  Martha  Winter, 

the  mortgagee. 

Peremptory  mandamus  awarded. 


THE  KING  V.  The  Lord  of  the  Manor  of  BONSALL       1824. 
AND    ADAM     WOLLEY,    Steward   of    the    said 
Manor. 

(3  Bam.  &  Cress.  173—176 ;  S.  C.  4  Dowl.  &  By.  825.) 

Semble,  that  coparceners  are  entitled  to  be  admitted  to  copyhold 
tenements  as  one  heir,  and  upon  the  payment  of  one  set  of  fees. 

A  BULB  nisi  had  been  obtained  for  a  mandamas,  directed  to 
the  defendants,  commanding  them  to  admit  Richard  Ward,  or 
the  coparceners  and  heirs  of  one  Samuel  Bichardson,  deceased, 
to  a  copyhold,  close,  or  parcel  of  land,  consisting  of  about  six 
acres  and  a  half,  situate  and  lying  within  the  manor  of  Bonsall, 
which  were  duly  surrendered  to  the  use  of  Samuel  Bichardson 
and  his  heirs,  according  to  the  custom  of  the  manor.  It 
appeared,  by  the  affidavits  in  support  of  the  rule,  that  Samuel 
Richardson,  subsequently  to  making  his  will,  purchased  the  copy- 
hold tenement  in  question,  and  that  it  was  duly  surrendered  to 
the  use  of  him  and  his  heirs  for  ever ;  that  he  died  on  the  20th 
of  January,  1828,  without  having  republished  his  will,  leaving 

t  2  T.  E.  197. 
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The  Kiko  Catherine  Bichardson  and  her  three  sisters  his  co-heiresses  at 
ThbLobdof  IfliW,  *who  thereby  became  entitled  to  the  copyhold  tenement, 
op^BoKaSl*  subject  to  a  fine  of  2«.,  payable  to  the  lord.  They  applied  at  a 
[•174]  court  baron  to  be  admitted,  and  the  steward  demanded  for 
himself  fees  to  the  amomit  of  84Z.  18«.  4d.  They  tendered 
a  sum  of  82.  ISa.  4d.  It  appeared  further,  that  they  had  agreed 
to  sell  the  premises  to  Bichard  Ward ;  and  that  they  had  been 
prevented  from  completing  such  sale,  in  consequence  of  the 
refusal  of  the  steward  to  admit  them.  The  affidavits  in 
answer  stated,  that  Samuel  Bichardson  purchased  the  premises 
in  1818,  and  that  previously  to  that  time  they  had  been  held 
as  two  several  and  distinct  copyhold  tenements  by  two  persons, 
as  tenants  in  common,  although  Samuel  Bichardson  had  been 
admitted  to  them  as  one  tenement.  The  steward  insisted, 
that  the  four  coheiresses  should  be  admitted  separately  as 
tenants  in  common  for  their  respective  shares  to  two  tene- 
ments, upon  the  payment  by  each  of  two  sets  of  fees.  They 
on  the  other  hand  insisted,  that  as  coparceners  they  were 
entitled  to  be  admitted  as  dhe  heir,  and  they  tendered  two 
sets  of  fees  for  the  whole. 

The  Attomey-Oeneral  and  N.  R.  Clarke  now  shewed  cause : 
Altree  v.  Scutt\  is  an  authority  to  shew  that  the  premises 
must  be  considered  as  consisting  of  two  tenements,  and  that  the 
steward  is  entitled  to  two  sets  of  fees  at  least ;  and  although  for 
some  purposes  several  coparceners  constitute  but  one  heir,  yet, 
for  the  purpose  of  admittance  to  copyholds,  they  are  rather  in 
the  situation  of  tenants  in  common  than  joint  tenants.  They 
have  not  an  entirety  of  interest ;  but  between  themselves,  to 
[  •xrs  ]  many  purposes,  they  have,  in  judgment  of  law,  ^several  freeholds, 
and  there  is  no  survivorship  between  them  ;  they  can  therefore 
only  be  entitled  to  surrender  on  payment  of  several  sets  of  fees 
in  respect  of  their  separate  interests.  •  The  reason  given  for  con- 
sidering the  copyhold  interest  of  tenants  in  common  as  distinct 
tenements,  viz.  that  otherwise  there  might  always  be  a  tenant 
living,  and  that  the  lord  might  never  have  a  fine,  applies  with 
equal  force  to  the  case  of  coparceners,  inasmuch  as  the  heir  of  a 

t  6  Eaat,  476. 
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eoparcener  becomes  a  coparcener  with  the  survivors,  and  there     the  King 
mi^ty  therefore,  always  be  a  coparcener  Uving.    Besides,  the  theLobdof 
case  of  Rex  v.  Bennett^  is  an  authority  to  shew  that  the  court    ™|J^ll. 
will  not    grant  a  mandamus  to  admit  a  party  claiming  by 
descent. 

Campbell,  contra,  contended,  that  a  sum  double  that  which 
the  steward  could  lawfully  claim  had  been  tendered  to  him ;  for 
as  Samuel  Richardson  had  been  admitted  to  the  whole  of  the 
premises  as  one  tenement  the  steward  had  no  right  now  to 
consider  them  as  two:  Oarland  v.  JehyU:X  and  as  all  the 
coparceners  make  but  one  heir  and  one  tenant,  they  were  entitled 
to  be  admitted,  on  payment  of  one  fine  to  the  lord  and  one  fee  to 
the  steward :  Watkins  on  Copyholds,  277. 

He  was  then  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  The 
case  of  Rex  v.  Rennett  was  overruled  in  this  Court  in  the  late 
case  of  Rex  v.  The  Brewers^  Company,^  where  the  Court  held 
that  a  mandamus  would  lie  to  compel  the  admittance  of  an  heir. 
As  to  the  other  question,  whether  coparceners  are  entitled  to  be 
admitted  as  one  heir,  as  at  present  advised,  I  think  that  the  Lord 
is  boond  to  admit  them  as  *one  heir,  and  on  the  payment  of  such  [""iTe  ] 
fees  as  ought  to  be  paid  by  a  single  heir.  And  I  entertain  con- 
siderable doubts  whether  the  steward,  after  admitting  them  as 
one  heir,  can  insist  upon  taking  their  surrenders  separately ;  \)vA 
on  that  I  pronounce  no  decided  opinion.  This  rule  must  be 
made  absolute  for  a  mandamus  to  the  defendant,  to  admit  the 
coparceners  on  payment  of  the  lawful  fees.  If  the  defendants 
wish  to  raise  the  question  as  to  what  are  the  lawful  fees  upon  the 
admittance  of  coparceners,  or  on  the  surrenders  afterwards  made 
by  them,  they  may  do  so  by  setting  out  the  facts  in  a  return  to 
the  mandamus. 

t  2  T.  B.  197.  §  P.  318,  ante. 

t  P.  630,  j)08<  (2  Bing.  273). 

B.B. — ^VOL.XXVn.  Y 
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Thb  King  Batley  and  Holsoyd,  JJ.  concurred,  and  intimated  a  strong 
Thb  Lobd  of  opinion  that  coparceners  were  entitled  to  be  admitted  as  one  heir, 
™BomAhh^   and  upon  the  payment  of  one  set  of  fees. 

Ride  absolute. 


]^  MORRIS  AND  Another  v.   ROBINSON. 

[  196  ]  (3  Bam.  &  Cress.  196—207 ;  8.  0.  5  Dowl.  &  By.  34.) 

The  master  of  a  ship,  whioh  was  injured  by  the  perils  of  the  sea,  put 
into  the  Mauritiiis,  and  there  abandoned  the  ship  and  cargo,  which  were 
afterwards  sold  under  an  order  of  the  Yioe-Admiralty  Court  there,  and 
the  proceeds  paid  into  that  court.  The  cargo  was  not  damaged  or 
perishable,  nor  was  there  any  pressing  necessity  for  the  sale  of  it.  The 
owners  of  the  cargo  brought  an  action  on  the  case  against  the  owners  of 
the  ship  for  wrongfully  selling  the  cargo  instead  of  carrying  it  to 
London,  according  to  their  contract,  with  a  count  in  trover,  and 
recovered  a  general  verdict  for  the  value  of  the  ship  and  freight,  which 
was  one-fifth  of  the  value  of  the  cargo.  They  also  sent  out  a  power  of 
attorney  to  an  agent  at  the  Mauritius  to  procure  from  the  Vice- 
Admiralty  Court  there  the  proceeds  of  the  sale  which  had  been  paid  in. 
The  agent  demanded  them,  but  they  had  been  previously  remitted  to 
the  High  Court  of  Admiralty  in  this  country.  In  an  action  for  money 
had  and  received  by  the  owners  against  tiie  purchaser  of  the  goods : 
Held,  first,  that  the  captain  had  not  any  authority  to  sell  the  cargo, 
although  acting  bond  ftde  and  under  the  order  of  the  Vice- Admiralty 
Court;  secondly,  that  the  recovery  against  the  owners  of  the  ship  was 
no  answer  to  the  present  action ;  thirdly,  that  the  proceeds  of  the  sale  at 
the  Mauritius  not  having  been  paid  when  demanded,  the  plaintilb  were 
in  the  same  situation  as  if  no  such  demand  had  been  made,  and  therefore 
entitled  to  recover  the  value  of  the  goods  from  the  defendant. 

Assumpsit  for  money  had  and  received.  Flea,  the  general 
issue.  At  the  trial  before  Abbott,  Gh.  J.,  at  the  adjourned 
London  sittings  after  last  Trinity  Term,  a  verdict  was  found  for 
the  plaintiffs  for  7,000Z.,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

The  plaintiffs  and  the  defendant  were  merchants  residing  in 
London.  On  or  about  the  third  day  of  December,  1820,  the 
house  of  Macintyre  &  Co.,  of  Calcutta,  merchants,  shipped  on 
board  the  ship  Lady  Banks^  whereof  Isaac  Valance  was  the 
master,  140  chests  of  indigo,  the  property,  and  an  account  and 
risk  of  the  plaintiffs,  under  three  several  bills  of  lading  signed  by 
the  captain,  of  which  the  following  are  the  particulars :  One  bill 
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of  lading  for  72  chests,  ditto  45,  ditto  28,  total  140.  By  which  Mobbis 
bills  of  lading,  the  indigo  was  to  be  delivered  in  the  port  of  robinsok. 
London  to  the  plaintiffs  or  their  order.  The  Lady  Banks 
sailed  from  Calcutta  the  21st  of  December,  1820,  with  the  140 
chests  of  indigo  on  board,  and  a  cargo  of  various  other  merchan- 
dise bound  for  the  port  of  London,  and  afterwards  put  into 
Trincomalee  *for  repairs.  She  sailed  from  Trincomalee  on  the  [  '*197  ] 
17th  of  February,  1821,  for  London,  and  met  with  tempestuous 
weather,  which  occasioned  her  to  become  very  leaky ;  during  the 
bad  weather  about  600  bags  of  sugar  were  necessarily  thrown 
overboard,  and  with  much  difficulty  the  ship  was  conducted  to  the 
island  of  the  Mauritius,  where  she  arrived  on  the  24th  of  March, 
1821,  and  assistance  being  procured,  she  was  run  upon  a  sand 
bank,  with  a  view  to  the  preservation  of  the  ship  and  cargo,  and 
it  was  necessary  that  the  ship  should  be  wholly  unladen,  and 
that  she  should  be  hove  down  in  order  to  examine  and  repair  the 
damages  which  had  been  sustained.  The  captain  employed  a 
proctor,  and  on  the  24th  of  March  petitioned  the  Vice- Admiralty 
Court  of  that  island,  and  under  an  order  made  by  that  Court,  the 
cargo  was  landed  and  deposited  in  warehouses.  An  accidental 
fire  having  happened  at  the  warehouse  where  part  of  the  cargo 
had  been  deposited,  great  part  thereof  was  burnt  or  materially 
damaged,  and  it  was  sold  by  auction,  and  twenty-one  chests  of 
indigo  were  (by  the  proceedings  of  the  Admiralty  Court  after- 
wards referred  to)  reported  to  be  damaged,  and  were  also  sold  by 
public  auction,  but  these  formed  no  part  of  the  demand  in  the 
present  action.  After  the  sale  there  only  remained  of  the  whole 
cargo,  119  chests  of  the  indigo  comprised  in  the  bills  of  lading 
before  mentioned,  and  two  sample  chests  of  indigo,  thirty  casks 
of  tallow,  some  buffaloes'  horns,  and  a  few  packages  of  small 
value.  Li  pursuance  of  an  order  of  the  said  Vice-Admiralty 
Court  the  ship  was  surveyed,  and  an  estimate  was  made  by 
competent  persons  upon  oath,  that  the  necessary  repairs  and 
other  incidental  expences  to  enable  the  ship  to  perform  her 
voyage  to  England  would  amount  to  the  sum  of  "^25,669  dollars ;  [  *198  ] 
and  the  surveyors  reported,  that  if  the  ship  had  these  repairs 
done  to  her,  she  would  then  be  a  good  sound  ship.  Two 
merchants,  however,  residing  at  Port  Louis,  declared  upon  their 

y2 
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MoBBiB  oath  in  the  proceedings  in  the  Vice- Admiralty  Goart  their  belief, 
RoBiKsoN.  that  the  amount  of  the  repairs  woald  far  exceed  the  valae  of  the 
ship  when  repaired.  The  captain  had  no  funds,  and  could  not 
procure  any  to  pay  for  the  repairs  except  by  the  sale  of  part  of 
her  cargo,  but  there  was  an  opportunity  to  tranship  the  indigo 
from  the  Mauritius  for  England  soon  after  the  arrival  of  the 
vessel  there,  and  such  opportunity  afterwards  again  occurred. 
Under  these  circumstances  the  captain,  bond  fide  believing  that 
the  repairs  would  cost  at  least  as  much  as  the  estimate  before 
mentioned,  thought  it  best  for  the  interest  of  all  concerned  to 
abandon  her  and  the  residue  of  the  cargo ;  and  he  accordingly 
entered  protests  to  that  effect  on  the  9th  of  May,  1821.  On 
the  12th  of  May,  the  Judge  of  the  Vice- Admiralty  Court  made 
an  order  for  the  sale  of  the  hull  of  the  ship ;  and  she  was 
accordingly  sold  by  auction,  on  the  14th  of  May,  1821,  for 
1,946  dollars,  and  her  stores,  &c.  for  7,808  dollars.  The  ship 
was  afterwards  repaired  at  Port  Louis,  and  sailed  from  the 
Mauritius  on  a  voyage  to  China  on  account  of  the  purchaser. 
After  three  surveys,  ordered  by  the  Vice-Admiralty  Court,  upon 
the  119  chests  of  indigo  which  remained  ;  and  the  reports  of  the 
surveyors  thereupon  that  they  were  sound,  the  said  Judge,  on 
the  16th  of  May,  1821,  made  the  following  order :  ''  Let  the 
within  goods,  abandoned  under  the  protest  of  the  captain  of  the 
Lady  Banks,  be  forthwith  sold  by  public  auction,  and  the 
proceeds  immediately  lodged  in  the  registry  of  this  Court."  The 
[  *199  ]  119  chests  of  indigo  were,  *in  pursuance  of  the  said  order,  sold 
by  public  auction  by  the  deputy  marshal  of  that  Court,  after 
having  been  advertised  in  the  Oazette,  and  otherwise  notified  to 
the  inhabitants  of  the  island  in  the  most  public  manner ;  and  in 
such  advertisements  and  notifications,  it  was  stated  that  the 
indigo  had  been  part  of  the  cargo  of  the  ship  Lady  Banks ;  and 
that  the  same  would  be  sold  by  the  order  and  under  the  authority 
of  the  Vice-Admiralty  Court,  by  the  deputy  marshal  of  that 
Court.  The  agent  of  the  defendant  then  being  at  the  Mauritius, 
who  was  no  party  to  the  proceedings  in  the  Vice-Admiralty 
Court,  attended  in  consequence  of  the  public  notification  of  the 
sale,  and  became  the  purchaser  of  20  chests  of  the  indigo,  and 
paid  the  price  for  the  same  into  the  Court,  and  the  indigo  was 
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delivered  to  him.  The  defendant's  agent,  a  few  days  after  this  Mobbis 
sale,  purchased  from  Messrs.  Blaize  and  Baadet,  merchants  at  bobikbok. 
Port  Loais,  32  chests  of  the  said  indigo,  which  they  had  pre- 
viously purchased  at  the  auction,  and  agreed  to  give  an  advance 
of  5^  per  cent,  upon  the  price  which  Blaize  and  Baudet  had  paid 
for  the  same  at  the  public  sale.  The  defendant's  agent  paid 
Blaize  and  Baudet  that  sum,  and  received  from  them  the  said  32 
chests  of  indigo.  The  damaged  part  of  the  cargo,  which  was 
first  sold,  as  before  mentioned,  produced  11,879  dollars,  and  the 
119  chests  of  indigo  produced  52,321  dollars,  and  the  amount 
thereof,  and  of  the  proceeds  of  the  ship  and  stores,  as  before 
mentioned,  reduced,  by  means  of  the  incidental  expences,  to 
53,846  dollars,  or  8,109Z.  6s.  lid,  sterling,  have  been  remitted  by 
the  register  of  the  Vice- Admiralty  Court  to  the  High  Court  of 
Admiralty  in  England,  and  now  remain  in  the  last  mentioned 
Court.  The  52  chests  of  indigo,  purchased  by  the  defendant's 
*agent,  formed  part  of  the  indigo  mentioned  in  the  three  bills  of  [  «200  ] 
lading,  and  in  the  following  proportions,  viz. 

15  chests,  part  of  the  72  chests  in  the  first  bill  of  lading  mentioned. 
19        -  -         45        „  second  ditto. 

18        .  -23        „  third  ditto. 

On  the  12th  of  June,  1821,  20  of  the  said  52  chests  of  indigo 
were  shipped  on  board  the  Woodbridge,  and  on  12th  of  July  the 
remaining  32  chests  were  shipped  per  the  Asia  for  the  port  of 
London.  Both  ships  arrived  at  that  port  in  the  month  of 
October,  1821;  and  the  52  chests  have  been  delivered  to  the 
defendant.  Soon  after  the  indigo  arrived  in  the  port  of  London, 
the  plaintiffs  gave  notice  to  the  defendant,  that  they  were  the 
original  proprietors  of  the  said  52  chests  of  indigo,  and  claimed 
the  delivery  thereof  to  them,  but  the  defendant  refused  to  deliver 
the  indigo  to  the  plaintiffs,  and  afterwards  sold  and  disposed  of 
the  same,  and  received  the  proceeds  thereof.  In  respect  of  the 
72  chests  of  indigo,  contained  in  the  bill  of  lading  first  mentioned, 
the  plaintiffs  have  commenced  an  action  against  the  owners  of 
the  Lady  Banks,  for  not  carrying  the  same  indigo  to  London,  but 
selling  the  same  unlawfully,  as  it  was  alleged,  at  the  Mauritius, 
and  the  plaintiffs  have  obtained  a  verdict  against  the  said  owners 
in  that  action,  under  which  they  will  be  entitled  to  recover  from 
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MoBBis  the  owners  to  the  extent  of  the  value  of  the  ship  and  her  freight ; 
BoBiNsoN.  ^^^  ^^  ^s  admitted,  that  the  sum  which  they  will  receive  therefrom 
will  not  exceed  1,5002.,  and  the  72  chests  mentioned  in  the  first  bill 
of  lading,  were  of  the  value  of  7,000i.  and  upwards.  In  respect  of 
the  45  chests  of  indigo  in  the  second  bill  of  lading  mentioned, 
the  plaintiffs,  after  they  had  received  information  of  the  sale  of 
[  *20i  ]  the  indigo,  under  the  circumstances  aforesaid,  executed  *and  sent 
out  a  power  of  attorney  to  Messrs.  Saunders  and  Wicke,  of  the 
Mauritius,  empowering  them  to  claim  and  receive  out  of  the  said 
Vice- Admiralty  Court  the  sum  which  was  produced  by  the  sale 
of  the  said  45  chests,  and  they  did  accordingly  apply  to  the 
registrar  of  the  said  Vice- Admiralty  Court,  and  claimed  to  receive 
such  proceeds,  but  the  same  had  then  been  remitted  to  England. 
In  respect  of  the  28  chests  of  indigo  in  the  third  bill  of  lading 
mentioned,  the  plaintiffs  have  not  taken  any  measures,  nor 
pursued  any  remedy,  except  the  proceeding  in  the  present  action. 
The  52  chests,  so  purchased  by  the  defendant's  agent,  were 
sound  and  in  good  order,  and  free  from  damage,  when  the  same 
were  purchased  by  them  at  the  Mauritius  as  aforesaid,  and  when 
they  came  into  the  possession  of  the  defendant  in  London. 

F.  PoUock  for  the  plaintiffs  : 

There  are  here  two  questions ;  the  first,  whether  the  plaintiffs 
ever  had  a  right  to  bring  this  action ;  the  second,  whether  they 
<  have  lost  that  right  by  any  of  the  steps  which  they  have  taken  in 
the  transaction.  Freeman  y.  E,  J.  Company  \  is  decisive  as  to 
the  first  question :  it  was  there  decided  that  the  captain  of  a  ship 
has  no  authority  to  sell  the  cargo,  except  in  cases  of  absolute 
necessity.  Here  no  necessity  is  apparent  on  the  case,  but  the 
reverse.  The  goods  were  not  damaged  or  perishable,  they  were 
not  sold  to  repair  the  ship,  or  pay  other  expences.  The  only 
difference  between  the  cases  is,  that  here  the  Vice-Admiralty 
Court  ordered  the  sale ;  but  it  had  no  authority  to  do  so.  Then 
the  circumstance  of  there  being  *two  purchases,  one  at  the 
auction  and  the  other  of  those  who  bought  there,  makes  no 
difference,  for  the  second  was  made  with  full  notice,  that  the 
vendor  purchased  at  the  auction.  But  it  will  be  urged  that  the 
t  24  E.  E.  497  (5  B.  &  Aid.  617;  1  Dowl.  &  By.  234). 
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plaintiffs  have  lost  their  right  of  action  as  to  the  first  parcel,  by  Mobbis 
bringing  an  action  against  the  owners  of  the  vessel.  To  that  rob^ksok. 
argument  there  are  two  answers ;  first,  no  judgment  has  been 
obtained  in  that  action,  the  plaintiffs  may  abandon  it,  the 
defendant  could  not  even  have  pleaded  it  in  abatement  had  the 
two  actions  been  concurrent.  Again,  the  remedy  against  the 
owner  is  limited  to  the  value  of  the  ship  and  freight,  which  in 
this  instance  amounted  to  1,5002.,  and  the  claim  exceeds  7,000{., 
as  found  by  the  case.  If,  therefore,  the  plaintiffs  get  the  1,5002., 
they  may  apply  it  to  that  part  of  the  indigo  in  the  first  bill  of 
lading  which  did  not  get  into  the  defendant's  hands.  As  to  the 
parcel  bought  out  of  those  in  the  second  bill  of  lading  the 
plaintiffs  cannot  be  prejudiced  by  sending  out  a  power  of  attorney 
to  receive  the  proceeds,  for  the  agent  never  did  receive  them ; 
the  plaintiffs  are,  therefore,  in  the  same  situation  as  if  that 
power  had  not  been  sent  out. 

Campbellf  contra  : 

By  the  sale  which  took  place  under  the  order  of  the  Vice- 
Admiralty  Court,  the  property  in  the  indigo  passed  to  the 
defendant.  It  must  be  admitted,  that  the  purchase  made  after 
the  public  sale  stands  on  the  same  footing  as  the  other,  but  all 
parties  having  acted  bond  fide  the  property  was  transferred, 
although  the  case  was  not  one  of  strict  necessity.  The  captain 
may  be  liable  to  the  shipper,  but  still  if  he  acts  bond  Jide 
according  to  the  best  of  his  judgment,  the  foreign  purchaser  is 
safe.  The  case  of  Freenum  v.  E.  J.  ^Company  is  certainly,  to  [  *303  ] 
some  extent,  an  authority  on  the  other  side,  but  there  the  decree 
of  the  Vice- Admiralty  Court  was  wanting. 

(Batlby,  J. :  We  cannot  take  notice  of  that  decree.) 

Such  an  opinion  was  thrown  out  in  Beid  v.  Darby ^i  but  that 
case  was  decided  on  the  ground  that  the  Begister  Act  had  not 
been  complied  with.  It  must  be  presumed  that  that  Court  acted 
within  the  scope  of  its  authority  in  making  the  decree.  But  if 
that  general  question  be  determined  in  favour  of  the  plaintiffs, 
still,  as  to  the  seventy-two  chests,  and  the  forty-five,  the  owners 
t  10  B.  E.  246  (10  East,  143). 
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MoRBiB  mast  be  considered  as  having  ratified  the  sale.  The  form  of  the 
Robinson,  action  brought  against  the  shipowner  for  the  seventy-two  is 
material.  It  was  in  tort  for  not  carrying  them  according  to 
contract.  The  second  count  alleged  that  he  had  sold  them :  the 
third  was  in  trover.  The  action  was  brought  for  the  whole 
seventy-two  chests,  and,  therefore,  for  those  which  the  defendant 
bought  out  of  that  parcel,  as  well  as  for  the  rest.  The  plaintiffs 
recovered  a  general  verdict,  as  appears  by  the  report  of  the  case 
under  the  names  of  Cannan  and  others  v.  Meabum  ;t  but  the  judg- 
ment would  be  best  supported  on  the  count  in  trover,  the  obligation 
to  tranship  being  very  doubtful.  It  is  said  that  judgment  has  not 
been  entered  up,  if  so,  that  is  the  fault  of  the  plaintiffs  and 
cannot  prejudice  this  defendant.  Now  a  recovery  in  trover  vests 
the  property  in  the  defendant,  otherwise,  if  he  sold  the  goods 
after  the  recovery  in  that  action,  the  new  purchaser  would  also 
be  liable  to  such  an  action,  and  the  same  would  apply  to  each 
person  into  whose  hands  the  goods  might  pass.    It  makes  no 

[  *204  ]  difference  that  the  responsibility  of  the  ship-owner  is  ^limited 
by  the  58  Geo.  III.  c.  1691 ;  besides,  that  does  not  apply  to 
actions  of  trover.  The  plaintiffs  in  that  action  sought  to  recover 
the  difference  between  the  proceeds  of  the  sale  at  the  Mauritius 
and  the  sum  which  the  indigo  would  have  produced  here  ;  by  so 
doing  they  ratified  the  sale.  So  also  the  demand  of  the  proceeds 
of  the  forty-five  chests  amounted  to  a  ratification  of  the  sale :  a 
personal  demand  by  the  plaintiff  of  the  defendant  would  certainly 
have  had  that  effect,  and  the  demand  by  the  plaintiffs'  agent  of  the 
registrar  of  the  Yice-Admiralty  Court,  who  may  be  considered  as 
the  defendant's  agent  in  this  transaction,  has  the  same  effect. 

Bayley,  J. : 

There  is  no  doubt  but  the  master  of  a  ship  may  hypothecate 
the  cargo  for  the  purposes  of  the  voyage,  but  beyond  that  he  has 
no  right  to  act  as  agent  for  the  owner  of  the  goods,  unless  in 
cases  of  absolute  necessity.  The  decree  of  the  Vice-Admiralty 
Court  constitutes  the  only  difference  between  this  case  and 
Freeman  v.  E.  I.  Company.  But  without  meaning  to  speak  at 
all  disrespectfully  of  that  Court,  I  cannot  say  that  I  think  it  had 

1 1  Bing.  243.  1894,  88.  502,  et  Mq.—R,  C. 

I  See  now  Merchant  Shipping  Act, 
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any  jurisdiction.    The  decree  can  only  be  looked  upon  as  the  fair      Mobbib 

opinion  of  a  person  residing  on  the  spot,  for  as  it  is  not  found  as     bobivbom. 

a  fact  that  the  Court  there  had  jurisdiction,  we  cannot  make  it 

the  foundation  of  our  judgment.     There  was  not  any  necessity 

for  the  sale  of  the  cargo ;  it  was  not  damaged  or  perishable.    It 

being  my  opinion  then,  upon  the  general  question,  that  the 

purchaser  obtained  no  property  by  the  act  of  the  person  who 

professed  to  sell,  two  questions  arise  as  to  the  seventy-two  chests, 

to  which  the  former  recovery  applies,  and  the  forty-five  chests, 

for  the  proceeds  of  *which  the  power  of  attorney  was  sent  out.      [  *^0B  ] 

The  whole  argument  on  these  two  points  proceeds  on  the  ground 

that  the  defendant  had  no  property  in  the  goods  but  what  he 

acquired  by  the  confirmation  of  the  plaintiffs.    To  take  the 

second  parcel  first ;  when  the  owners  heard  that  a  wrongful  sale 

had  been  effected  at  the  Mauritius,  and  that  the  proceeds  were 

lodged  in  the  Vice- Admiralty  Court,  surely  they  might  endeavour 

to  obtain  those  proceeds  without  ratifying  the  sale;    but  the 

agent  did  not  succeed  in  obtaining  them ;  the  plaintiffs,  therefore, 

are  left  in  the  same  situation  as  if  no  application  had  been  made 

to  that  Court.     Then  as  to  the  seventy-two  chests,  the  facts 

stand  thus :  the  plaintiffs  brought  an  action  against  the  owners 

for  the  breach  of  their  duty  as  carriers,  wiih  a  count  in  trover. 

The  jury  might,  on  that  count,  have  given  the  full  value  of  the 

goods  in  damages,  but  their  power  on  the  special  counts  was 

restricted  to  a  certain  amount,  and  the  verdict  was  restricted  to 

that  amount.    No  judgment  has  been  entered  up,  and  therefore 

there  has  been  no  actual  satisfaction.    It  is  argued  that  the 

plaintiffs  had  merely  an  election  to  sue  the  owners  for  the 

misconduct  of  the  captain  or  the  defendant  for  the  value  of  the 

goods.     But  independently  of  the  58  Geo.  III.  c.  159,  the  jury 

were  not  bound  to  make  the  full  value  of  the  goods  the  measure 

of  the  damages  in  the  former  action.     They  might  reasonably 

give  small  damages,  on  the  ground  that  an  action  would  lie 

against  the  purchasers.    If  concurrent  actions  had  been  brought, 

that  against  the  owners  could  not  have  barred  the  other ;  why 

then  should  it  have  that  effect  because  they  have  been  brought 

at  different  times  ?    If  indeed  the  plaintiffs  were  to  recover  the 

full  value  of  the  goods  in  each  action,  a  court  of  equity  would 
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MoBBis      interfere  *to  prevent  them  from  having  a  double  satisfaction,  but 
BoBiKsoN.    there  is  nothing  in  the  former  action  which  can,  in  a  court  of 
[  •206  ]      law,  prevent  the  recovery  in  this. 

HOLBOYD,  J. : 

I  am  of  opinion  that  all  the  questions  that  have  been  raised 
must  be  decided  in  favor  of  the  plaintiffs.  Freeman  v.  East  India 
Company,  and  Beid  v.  Darby,  shew  that  the  captain  has  not  any 
authority  to  sell  the  cargo,  unless  in  cases  of  absolute  necessity, 
even  although  the  sale  be  sanctioned  by  a  Vice- Admiralty  Court. 
With  respect  to  the  action  against  the  owners,  the  verdict 
recovered  in  that  is  not  in  law  sufficient  to  bar  or  diminish  the 
plaintiffs'  claim  in  this  proceeding.  The  very  ground  of  that 
action  was,  that  the  sale  was  wrongful ;  it  cannot  therefore  be  a 
ratification.  But  where  in  trover  the  full  value  of  the  article  has 
been  recovered,  it  has  been  held,  that  the  property  is  changed  by 
judgment  and  satisfaction  of  the  damages.!  Unless  the  full 
amount  is  recovered,  it  would  not  bar  even  other  actions  in 
trover.  Here  it  is  plain  that  the  full  value  had  not  been 
recovered  on  the  count  in  trover ;  the  value  of  the  goods  men- 
tioned in  that  action  was  7,0002.,  the  verdict  1,6002.,  to  which 
sum  the  verdict  on  the  other  counts  was  necessarily  limited. 
The  probability  of  a  recovery  in  an  action  against  this  defendant 
might  keep  down  the  damages  given  on  the  count  in  trover.  In 
an  action  against  a  sheriff  for  an  escape,  small  damages  are 
often  given,  on  the  ground  that  the  debt  is  not  extinguished; 
and  the  whole  amount  may  afterwards  be  recovered,  notwith- 
standing the  recovery  against  the  sheriff.  The  former  action 
brought  by  these  plaintiffs  against  the  ship-owners  is  not,  then, 
any  legal  ground  for  diminishing  the  sum  to  be  recovered  in  this. 
[  ^207  ]  *The  power  of  attorney  clearly  furnishes  no  defence ;  nothing 
was  done  upon  it ;  a  demand,  indeed,  was  made,  but  the  money 
was  not  given  up. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.      It  is  admitted  that  the  sale 

t  This  passage  is  cited  by  Willbs,     Earri$on  (1671)  L.  B.  6  C.  P.  584, 590 ; 
J.  in  his  judgment  in  BrinsTnead  y.     40  L.  J.  C.  P.  281,  285.— B.  G. 
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was  not  under  the  pressure  of  necessity.      As  to  the  decree  of      Mobbis 

the  Vice-Admiralty  Court,  if  it  had  authority  to  make  it,  that     robiiison. 

should  have  been  stated  in  the  case.      It  has  no  such  power  by 

the  law  of  nations,  and  no  such  authority  is  exercised  by  the 

Court  of  Admiralty  here.     Suppose  an  action  had  been  brought 

against  an  officer  of  that  Court,  and  he  pleaded  a  justification, 

his  authority  must  have  been  set  out.     Then,  as  to  the  recovery 

in  the  former  action  ;  in  the  first  place  there  has  been  no  judg« 

ment  in  that  case ;  and  if  one  party  attempts  to  avail  himself  of 

the  technical  effect  of  such  a  recovery,  the  other  may  set  up  a 

technical    answer,  viz.  that  judgment  has   not  been  entered 

up.      But  an  action  of  trover  is  clearly  no  bar,  unless  the  full 

value  has  been  recovered;  here  the  verdict  amounted  to  little 

more  than  one-fifth  of  the  value.      The  justice  of  the  case  then 

is,  that  the  plaintiffs  should  be  allowed  to  recover  the  residue. 

The  power  of  attorney  merely  amounted  to  this ;  the  plaintiffs 

were  willing  to  waive  the  tort,  and  take  the  money  lodged  in  the 

Vice- Admiralty  Court ;  but  they  could  not  procure  it.      Surely 

that  ought  not  to  bar  their  claim  on  those  who  had  the  goods. 

For  these  reasons  I  think  that  the  plaintiffs  were  entitled  to 

recover  for  all  the  indigo  purchased  by  the  defendant. 

Postea  to  ike  plaintiffs. 


ESDAILE  V.  OXENHAM.  i824. 

(3  Bam.  &  Cress.  226—231 ;  S.  0.  6  Dowl.  &  By.  49.)  ["226  ] 

Plaintiff  having  contracted  to  purchase  an  estate  of  B.,  had  the  deeds 
of  oonyeyanoe  prepared  at  his  own  expenoe,  and  sent  them  to  B.  for 
ezecntion.  B.  executed  and  gave  them  to  a  servant  to  be  sent  back. 
The  servant  delivered  them  to  defendant,  an  attorney,  who  had  a  demand 
upon  B.  for  business  done  in  his  profession.  No  directions  were  given 
to  defendant  to  retain  the  deeds  until  the  purchase  money  should  be 
paid.  Some  necessary  parties  refused  to  execute  the  deeds,  and  plaintiff 
having  abandoned  the  contract,  demanded  the  deeds  from  defendant, 
who  refused  to  deliver  them  up,  claiming  to  have  a  lien  for  his  demand 
against  B.  In  trover  for  deeds  and  stamped  pieces  of  parchment: 
Held,  that  the  plaiatiff  was  entitled  to  recover  the  deeds  at  all  events,  in 
a  cancelled,  if  not  in  an  tmcancelled  state.    Littt«kt>at.k,  J.  dtiMtarUe. 

Tboybb  for  deeds  and  pieces  of  stamped  parchment.    Plea, 
general  issue.     At  the  trial  before  Best,  J.,  at  the  last  Spring 
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Bbdailk  Assizes  for  Somerset,  it  appeared  that  the  plaintiff  had,  in  the 
ozESTHAM.  7^^^  1819,  contracted  to  purchase  an  estate  of  Messrs.  Brickdale, 
bankers,  at  Taunton,  for  2,2002.  The  deeds  were  prepared  at 
the  expence  of  the  purchaser,  who  paid  1,400Z.  in  part  of  the 
purchase-money.  The  deeds  were  sent  by  the  plaintiff's  attorney 
to  one  Einglake,  as  attorney  for  Messrs.  Brickdale,  in  order 
that  they  might  be  executed.  Messrs.  Brickdale  executed  them, 
and  gave  them  to  a  servant,  that  they  might  be  sent  back,  and 
he  gave  them  to  the  defendant,  without  any  particular  direction 
as  to  what  was  to  be  done  with  them.  In  order  to  perfect  the 
conveyance  it  was  necessary  that  two  other  persons  should  exe- 
cute the  deeds,  but  they  refused  to  do  so,  and  afterwards,  and 
before  this  action  was  commenced,  plaintiff  gave  up  the  contract, 
and  received  back  1,0002.  In  November,  1819,  the  Brickdales 
became  bankrupts.  At  that  time  they  were  and  still  are  con- 
siderably indebted  to  the  defendant,  for  business  done  by  him  as 
their  attorney.  In  January,  1828,  the  plaintiff  demanded  the 
deeds  of  the  defendant,  who  refused  to  deliver  them  up,  claim- 
ing to  have  a  lien  on  them  for  the  balance  due  to  him  from  the 
Brickdales.  The  plaintiff  never  tendered  the  remainder  of  the 
[  *226  ]  purchase-money,  *but  offered  to  pay  the  defendant  any  demand 
he  might  have  for  getting  the  deeds  executed.  The  jury,  under 
these  circumstances,  found  that  the  Brickdales  sent  the  deeds  to 
Einglake,  and  did  not  intend  that  Oxenham  should  get  hold  of 
them,  and  that  he  detained  them  for  his  own  demand  against 
the  Brickdales,  not  connected  with  this  transaction,  and  not  to 
secure  the  payment  of  the  purchase-money,  and  returned  a 
verdict  for  the  plaintiff,  damages  Is.;  whereupon  the  learned 
Judge  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  defendant  had  a  lien  on  the 
deeds.    A  rule  having  been  obtained  accordingly  in  Easter  Term, 

Bayly  now  shewed  cause : 

It  is  quite  clear,  that  the  defendant  had  no  right  to  retain  the 
deeds  in  question  on  account  of  the  debt  due  to  him  from  the 
Brickdales.  The  deeds  never  belonged  to  them,  and  were 
merely  placed  in  the  defendant's  hands,  that  he  might  return 
them  to  the  plaintiff.     Now  his  own  lien  was  the  only  claim 
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which  he  made  when  the  deeds  were  demanded,  and,  therefore,  Esdaile 
it  was  not  competent  for  him  afterwards  to  set  up  a  right  to  ozskham. 
retain  them  for  Messrs.  Brickdale,  until  the  residue  of  the 
purchase-money  was  paid :  Boardman  v. 5tZZ,f  Ogle  v.  Atkmson.X 
Besides,  the  Brickdales  had  not  any  lien.  The  deeds  were 
prepared  at  the  expence  of  the  plaintiff,  the  stamps  and  parch- 
ment were  his,  and  therefore,  at  all  events,  when  the  contract 
was  rescinded,  he  was  entitled  to  have  them  back  in  the  same 
state  in  which  they  were  before  the  execution  by  the  Brickdales 
took  place. 

Adam  (with  whom  were  Scarlett  and  Jeremy)  contra :  [  227  ] 

The  plaintiff  cannot  recover  in  this  action,  for  either  the 
defendant  is  entitled  to  retain  these  deeds  on  account  of  his 
lien,  or  the  plaintiff  must  fail  for  want  of  a  sufficient  title  to  the 
deeds  in  himself.  The  defendant  having  a  lien  as  against  the 
Brickdales  has  the  same  lien  against  all  those  who  claim  under 
them.  Now  the  only  title  which  the  plaintiff  can  have  to  these 
instruments  in  the  character  of  deeds  is  derived  from  the 
Brickdales. 

(HoiiBOYD,  J. :  The  declaration  has  also  a  claim  of  stamped 
parchments.) 

As  soon  as  they  were  executed  the  nature  of  the  instruments 
was  changed.  The  execution  was  with  the  assent  of  the  plain- 
tiff, and  then  he  could  not  make  out  any  title  to  the  deeds, 
without  paying  or  tendering  the  remainder  of  the  purchase- 
money.  The  case  of  Boardman  v.  SiU  is  the  only  one  which 
can  be  cited,  as  preventing  the  defendant  from  now  setting  up 
this  defence;  and  it  seems  extraordinary  that  the  plaintiff  should 
have  a  verdict  in  his  favour,  without  shewing  any  title  to  the 
deeds,  merely  because  the  defendant  claimed  a  lien  to  which  his 
right  may  be  doubtful. 

Bayley,  J. : 

I  am  of  opinion  that  this  action  is  maintainable,  and  that  the 

I I  Camp.  410,  n.,  and  see  Wh^  v.  1 15  B.  B.  647   (5  Taunt.  759;  1 
Gainer,  2  Bing.  23.                                   Marsh.  323). 
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ebdailb  verdict  was  properly  found  for  the  plaintiff.  It  appears,  by  the 
OxBNHAM.  finding  of  the  jury,  that  Oxenham  at  first  insisted  upon  a  right 
of  his  own :  that  he  failed  to  establish.  The  deeds  were  pre- 
pared on  behalf  of  the  plaintiff,  and  at  his  expence ;  he  paid 
for  the  stamps  and  parchment ;  and,  therefore,  before  the 
execution  by  the  Brickdales,  the  property  was  in  him  to  all 
intents  and  purposes.  They  were  to  be  executed  with  a  view 
to  being  returned  to  him,  and  not  that  they  might  become  the 

[*228]  property  of  the  Brickdales.  That  ^being  so,  the  defendant 
never  had  a  colour  for  withholding  them,  on  the  ground  that 
the  Brickdales  were  indebted  to  him.  He  could  have  no  greater 
right  than  the  Brickdales,  and  upon  payment  of  the  purchase- 
money  to  them,  they  could  not  have  retained  the  deeds.  But 
now  the  defence  set  up  is  not  a  title  in  the  defendant,  but  the 
want  of  a  sufficient  title  in  the  plaintiff ;  and  it  is  argued,  that 
the  deeds  having  been  executed,  the  plaintiff  cannot  demand  the 
possession  of  them  ;  that  is  setting  up  the  jus  tertii,  the  right  of 
the  Brickdales  against  the  right  of  the  plaintiff.  If  the  question 
were  to  be  considered  with  reference  to  these  documents  in  the 
character  of  deeds,  there  might  be  considerable  weight  in  the 
arguments,  particularly  if  it  had  been  shewn  that  Messrs. 
Brickdale  had  opposed  the  delivering  up  of  the  deeds.  But 
these  deeds  were  prepared  at  the  expence  of  the  plaintiff ;  when 
sent  to  be  executed  they  were  his  property,  and  there  cannot  be 
any  doubt  that  he  might  have  claimed  to  have  them  back,  if 
they  had  never  been  executed.  They  were  parted  with  by  the 
plaintiff,  that  they  might  be  rendered  an  effectual  conveyance  to 
him  from  several  persons,  and  that  he  should  have  back  that 
conveyance  on  payment  of  the  purchase-money.  Under  these 
circumstances,  it  was  the  duty  of  Messrs.  Brickdale,  the  vendors, 
to  procure  the  execution  by  all  necessary  parties.  They  had  no 
right  to  execute  the  deeds  unless  the  others  consented ;  and  if 
they  could  not  procure  that  consent,  the  execution  by  them 
was  wrongful.  Now  as  to  the  effect  of  the  execution,  Messrs. 
Brickdale  and  the  defendant  stand  on  the  same  footing.  It  does 
not,  therefore,  give  the  latter  any  right  to  withhold  from  the 
plaintiff  his  parchment  and  stamps.      It  is  possible  that  the 

[  *229  J       plaintiff  may  get  back  the  money  *paid  for  the  stamps,  if  he 
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satisfies  the  commisBioners  that  the  contract  has  been  rescinded.     Ebdailb 
I  do  not  say  that  the  plaintiff  can  insist  upon  having  the  deeds    qzenham. 
uncancelled ;  bat  either  cancelled  or  uncancelled  he  has  a  right 
to  the  possession  of  them. 

HOLBOYD,  J. : 

I  am  of  opinion  that  the  verdict  was  rightly  found  in  this 
case.  The  declaration  claimed  not  only  deeds  but  certain  pieces 
of  stamped  parchment,  and  I  think  that  the  plaintiff  was  en- 
titled,  at  all  events,  to  have  the  instruments  restored  to  him  in 
a  cancelled  state,  if  he  was  not  entitled  to  have  them  uncan- 
celled. That  being  so,  the  defendant's  unqualified  refusal  to 
restore  them  was  a  wrongful  conversion  by  him.  The  instru- 
ments were  the  plaintiff's  originally,  and  never  ceased  to  be  so. 
This  appears  to  have  been  a  transaction  between  a  vendor 
and  an  intended  vendee.  Now  the  person  selling  is  bound  to 
procure  the  execution  of  the  conveyance  by  all  necessary  parties, 
and  if  any  of  them  refuse  to  execute,  the  contract  may  be  con- 
sidered as  rescinded.  Such  was  the  case  in  this  instance,  the 
execution  by  the  Brickdales  cannot,  therefore,  put  the  plaintiff 
in  a  worse  situation  than  he  was  in  before.  The  instruments 
then  remained  the  property  of  the  plaintiff.  If,  indeed,  they 
had  been  executed  by  all  the  necessary  parties,  he  could  not 
have  claimed  them  without  tendering  the  residue  of  the  purchase- 
money  ;  but  that  was  not  done,  and  on  the  contrary  the  bargain 
was  abandoned.  Oxenham  might  perhaps  have  a  right  to  stand 
in  the  same  situation  as  the  Brickdales,  he  might  have  cancelled 
the  deeds,  but  either  cancelled  or  uncancelled  he  was  bound  to 
give  them  up.  But  it  does  not  appear  that,  when  the  deeds 
were  demanded,  the  defendant  relied  on  '''the  Brickdales'  right,  [  •2S0  ] 
he  absolutely  refused  to  deliver  them  up,  claiming  a  right  to 
withhold  them  altogether.  It  may  be  said,  that  cancelling  the 
deeds  will  not  protect  the  Brickdales,  because  the  estate  vested 
by  the  execution  and  delivery  of  the  deeds.  But  here,  from  the 
nature  of  the  transaction,  it  would  be  a  question  for  the  jury, 
whether  it  was  not  intended  that  the  deeds  should  operate  as 
an  escrow  only.  Whether  that  were  so  or  not,  the  Brickdales 
would  at  all  events  have  been  bound  to  give  them  up  on  the 
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Ehdaile     execntdon  of  a  reconveyance  to  them  at  their  own  expence,  they 
OxsKBAM.    could  not  retain  them  altogether.    Neither  then  could  Oxenham 
do  so,  the  rule  for  setting  aside  the  verdict  must  therefore  be 
discharged. 

LiTTLBDALB,  J.  : 

I  am  not  prepared  to  give  any  decided  opinion  on  this  case. 
It  is  clear  that  the  defendant  has  not  any  right  to  the  deeds 
in  question,  nor  have  the  Brickdales  any  right;  but  I  feel  a 
difficulty  in  saying  that  the  plaintiff  has  a  right  to  them  as 
deeds.  There  is  another  question,  whether  he  may  not  maintain 
his  action  for  them  as  mere  pieces  of  stamped  parchment. 
It  seems  to  me,  that  when  the  plaintiff  delivered  them  to 
Einglake  to  procure  the  execution  of  them,  he  then  lost  that 
legal  property  which  would  have  enabled  him  to  maintain  trover. 
The  contract,  as  it  seems  to  me,  still  subsisted  when  the  action 
was  brought,  and  might  perhaps  have  been  enforced  in  equity. 
There  was  not  any  evidence  that  the  Brickdales  consented  to 
abandon  it.  The  deeds  were  partially  executed,  and  it  appears 
to  me,  that  until  all  parties  consented  to  rescind  the  contract, 
they  would  not  revert  to  the  state  of  mere  pieces  of  parchment, 
[  *2Si  J  and  again  become  the  property  of  *the  plaintiff  in  that  character. 
In  Harrison  v.  Parker^f  where  a  person  had  built  a  bridge  and 
dedicated  it  to  the  public,  it  was  held  that  the  materials  re- 
mained his  property;  and  that  when  they  were  severed  and 
taken  away  by  a  wrong-doer,  he  might  maintain  trespass  for 
the  asportation.  But  this  case  is  different;  for  here,  if  the 
plaintiff  had  possession  of  the  deeds,  he  might  perhaps  be 
enabled  to  bring  an  ejectment ;  it  does  not  appear  what  interest 
in  the  premises  those  parties  had  who  refused  to  execute  the 
conveyance.  There  is  another  difficulty,  the  plaintiff  never 
claimed  these  instruments  as  mere  pieces  of  parchment,  neither 
had  the  defendant  any  right  to  cancel  the  deeds;  he  had  no 
authority  from  the  Brickdales  for  that  purpose,  and  on  that 
ground  also  I  doubt  whether  the  plaintiff  was  entitled  to  the 
possession  of  the  instruments.  If  the  Brickdales  were  still 
solvent,  an  action  would  lie  against  them  for  not  completing  the 
t  8  B.  B.  434  (6  East,  164;  2  Smith,  262). 
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purchase,  and  in  that  case  the  plaintiff  might  recover  the  value      Esdailb 
of  the  parchment  and  stamps.      At  present  it  seems  to  me  a     oxEvkkM, 
matter  to  be  settled  rather  by  a  court  of  equity  than  by  us.    If 
the  deeds  were  delivered  as  an  escrow,  they  ought  to  remain  in 
the  defendant's  hands  until  the  payment  of  the  whole  of  the 
purchase-money.     Upon  the  whole,  therefore,  I  entertain  con- 
siderable doubts  whether  the  plaintiff  has  made  out  a  title  to 
these  instruments,  either  as  deeds  or  mere  pieces  of  parchment 
but,  upon  the  opinions  of  my  learned  brothers,  the  rule  must 

be  discharged. 

Rtde  discharged. 


BLOXSOME  V.  WILLIAMS.t  ]!^' 

(3  Bam.  &  Cress.  232—235 ;  S.  C.  5  Dowl.  &  By.  82  ;  2  L.  J.  £.  B.  224 ;  [  232  ] 

S.  C.  at  Nisi  Prius;  1  Car.  &  P.  294.) 

A.  not  kno^ring  that  B.  was  a  horse-dealer,  made  a  verbal  bargain 
with  him  on  a  Sunday  for  the  purchase  of  a  horse.  The  prioe  (which 
was  above  10/.)  was  then  specified,  and  B.  warranted  the  horse  to  be 
sound.  It  was  not  delivered,  however,  until  the  following  Tuesday, 
when  the  money  was  paid :  Held,  that  there  was  not  any  complete 
contract  until  tibe  delivery  of  the  horse,  and  consequently  that  the 
contract  was  not  void  within  the  stat.  29  Car.  11.  c.  7,  s.  1 .  But  assuming 
it  to  be  void,  held,  secondly,  in  an  action  for  breach  of  the  warranty, 
that  the  purchaser  having  no  knowledge  of  the  fact  that  the  vendor  was 
exercising  his  ordinary  calling  on  the  Stmday,  had  not  been  guilty  of 
any  breach  of  the  law,  and  therefore  was  entitled  to  recover  back  the 
juice  of  the  horse. 

Assumpsit  for  breach  of  the  warranty  of  a  horse,  with  the 
money  counts.  Plea,  non-assumpsit.  At  the  trial  before  Park,* 
J.  at  the  last  Spring  Assizes  for  the  county  of  Berks,  1828,  it 
appeared  that  the  defendant  was  the  proprietor  of  a  stage-coach, 
and  a  horse-dealer.  The  plaintiff's  son  was  travelling  on  a 
Sunday  in  defendant's  coach,  and  while  the  horses  were  changing 
made  a  verbal  bargain  with  the  defendant  for  the  horse  in  ques- 
tion for  the  price  of  thirty-nine  guineas ;  the  latter  warranted 
the  horse  to  be  sound,  and  not  more  than  seven  years  old.  The 
horse  was  delivered  to  the  plaintiff  on  the  following  Tuesday,  and 

f  See  judgmentexplaiuedini^ennf^/      referred  to  in  Smith  y.  Sparrow  (1827) 
Y.  Ridler  (1826)  5  B.  &  C.  406 ;   and      4  Bing.  84.— B.  C. 

B.B. — ^voL.  xxvn.  Z 
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Blozsomb  the  price  was  then  paid;  there  was  no  evidence  to  shew  that 
Williams,  the  plaintiffs  son  knew  at  the  time  when  he  made  the  bargain 
that  the  defendant  exercised  the  trade  of  a  horse-dealer.  The 
horse  was  unsound  and  seventeen  years  old.  It  was  objected  on 
the  part  of  the  defendant  that  the  plaintiff  could  not  recover, 
on  the  ground  that  the  bargain,  having  been  made  on  a  Sunday, 
was  void  within  the  29  Car.  II.  c.  7  ;  the  learned  Judge 
overruled  the  objection,  and  the  plaintiff  obtained  a  verdict  for 
the  price  of  the  horse.  A  rule  nisi  having  been  obtained  in 
the  following  Term  for  a  new  trial, 

W,  E,  Taunton  and  Talfourd  now  shewed  cause,  and  con- 
tended, first,  that  there  was  not  any  complete  contract  on  the 
Sunday,  the  verbal  bargain  being  void  by  the  Statute  of  Frauds. 
[  •233  ]  The  contract,  therefore,  only  became  complete  *on  the  Tuesday, 
when  the  horse  was  delivered  to  and  accepted  by  the  defendant. 
Assuming  it,  however,  to  have  been  void,  it  only  became  so  in 
consequence  of  the  defendant's  having  exercised  his  ordinary 
calling  of  a  horse-dealer  on  the  Sunday:  Drury  v.  DefontaineA 
The  fact  of  that  being  his  ordinary  calling  was  not  known  to 
the  plaintiff;  he  therefore  did  not  concur  in  any  breach  of  the 
law,  and  is  entitled  to  recover  back  his  money  which  has  been 
paid  upon  a  void  contract. 

Jervis  and  G.  R.  Cross,  contra  : 

The  contract  when  completed  refers  back  to  the  day  when  the 
bargain  was  made,  and  if  that  be  so,  then  it  is  clearly  void 
within  the  words  of  the  29  Car.  II.  c.  7,  because  the  defendant, 
when  he  made  the  contract,  was  exercising  his  ordinary  calling. 
The  policy  of  the  statute  was  to  prevent  any  person  from  exer- 
cising his  usual  business  on  the  Sunday.  The  object  of  the 
statute  therefore  will  be  best  answered  by  not  allowing  the 
plaintiff  to  recover  back  his  money,  which  has  been  paid  in 
pursuance  of  a  contract  made  in  breach  of  the  law. 

Baylby,  J. : 

The  statute  29  Car.  II.  c.  7,  s.  1,  enacts,  that  no  tradesman, 
t  1  Taunt  131.  [Overruled,  Smith  v.  Sparrow  (1827)  4  Bing.  84,  88.— E.  C] 
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artificer,  workman,  colourer,  or  other  person  whatsoever,  shall  Bloxsome 
do  or  exercise  any  worldly  labour,  business,  or  work  of  their  Willia^ms. 
ordinary  callings  upon  the  Lord's  day,  and  that  every  person, 
being  of  the  age  of  fourteen  years  or  upwards,  offending  in  the 
premises,  shall,  for  every  such  offence  forfeit  five  shillings.  In 
Dniry  v.  Defontaine  it  was  held  that  the  vendor  of  a  horse  who 
made  a  contract  of  sale  on  a  Sunday,  but  not  in  the  exercise  of 
his  ordinary  calling,  might  *recover  the  price.  I  entirely  concur  [  •2S4  ] 
in  that  decision,  but  I  entertain  some  doubts  whether  the  statute 
applies  at  all  to  a  bargain  of  this  description.  I  incline  to  think 
that  it  applies  to  manual  labour  and  other  work  visibly  laborious, 
and  the  keeping  of  open  shops.  But  I  do  not  mean  to  pro- 
nounce any  decision  upon  that  point ;  my  judgment  in  this  case 
proceeds  upon  two  grounds;  first,  that  there  was  no  complete 
contract  on  the  Sunday,  and  secondly,  assuming  that  there  was, 
that  it  is  not  competent  to  the  defendant,  who  alone  has  been 
guilty  of  a  breach  of  the  law,  to  set  up  his  own  contravention  of 
the  law  as  an  answer  to  this  action  at  the  suit  of  an  innocent 
person.  As  to  the  first  point  the  Statute  of  Frauds  enacts, 
''that  no  contract  for  the  sale  of  goods,  &c.  shall  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  that  some  note  or  memorandum  in  writing  of  the 
bargain  be  made."  Now  in  this  case  there  was  no  note  in 
writing  of  the  bargain,  and  on  the  Sunday  all  rested  in  parol, 
and  nothing  was  done  to  bind  the  bargain.  The  contract,  there- 
fore, was  not  valid  until  the  horse  was  delivered  to  and  accepted 
by  the  defendant.  The  terms  on  which  the  sale  was  afterwards 
to  take  place  were  only  specified  on  the  Sunday,  and  those  terms 
were  incorporated  in  the  sale  made  on  the  subsequent  day. 
Assuming,  however,  that  the  contract  was  perfect  on  the  Sunday, 
the  defendant  was  the  person  offending  within  the  meaning  of 
the  statute  by  exercising  his  ordinary  calling  on  the  Sunday. 
He  might  be  thereby  deprived  of  any  right  to  sue  upon  a  con- 
tract so  illegally  made,  and  upon  the  same  principle  any  other 
person  knowingly  aiding  him  in  the  breach  of  the  law,  by 
l)ecoming  a  party  to  such  a  contract,  with  *the  knowledge  that  [  «235  ] 
it  was  illegal,  could  not  sue  upon  it.    But  in  this  case  the  fact 

z  2 
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Bloxsome  that  the  defendant  was  a  dealer  in  horses  was  not  known  to  the 
Williams,  plaintiff  or  his  son,  he  therefore  has  not  knowingly  concurred  in 
aiding  the  defendant  to  offend  the  law,  and  that  being  so,  it  is 
not  competent  to  the  defendant  to  set  up  his  own  breach  of  the 
law  as  an  answer  to  this  action.  If  the  contract  be  void  as 
falling  within  the  statute,  then  the  plaintiff,  who  is  not  a 
particepg  criminiSy  may  recover  back  his  money,  because  it  was 
paid  on  a  consideration  which  has  failed.  For  these  reasons  I 
think  this  rule  must  be  discharged. 

HoLROYD  and  Littledale,  JJ.  concurred. 

Rule  discharged. 


1824.  LOED  BAGOT  v.  WILLIAMS.f 

[  235  ]  (3  Bam.  &  Cress.  235—241 ;  S.  C.  5  Dowl.  &  By.  87.) 

Assumpsit  for  money  had  and  received.  Plea,  a  judgment  recovered 
for  want  of  a  plea  for  4,000/.  in  an  inferior  court  in  Wales  for  the  same 
causes  of  action.  Beplication»  that  the  causes  of  action  were  not  the 
same,  and  issue  joined  thereon.  At  the  trial,  it  appeared  that  the 
defendant  had  received  on  account  of  the  plaintiff,  and  as  his  steward, 
different  sums  of  money  at  different  times,  and  that  on  the  investigation 
of  the  aoooimts,  the  plaintiff  found  that  there  was  due  to  him  a  much 
larger  simi  than  that  for  which  he  had  declared  in  the  inferior  court, 
but  that  he  had  proceeded  for  the  smaller  sum,  under  the  belief  that 
the  defendant  had  no  available  property  beyond  that  amount,  defendant 
in  that  action  suffered  judgment  by  default,  and  plaintiff  verified  for 
3,400/. :  Held,  that  all  the  sums  which  the  plaintiff  knew  the  defendant 
had  received  at  the  time  when  he  commenced  the  action  in  the  inferior 
court,  were  to  be  considered  as  causes  of  action,  in  respect  of  which  he 
had  declared  and  recovered  the  judgment. 

Assumpsit  for  money  had  and  received.  Plea,  first,  non* 
assumpsit ;  secondly,  that  on  the  7th  day  of  September,  1822, 
at  the  Court  of  our  lord  the  King,  in  and  for  the  lordship  or 
dominion  of  Dyffryn   Clwyd,  within  the  town  of  Euthin,  then 

f  Bef erred    to    in   judgment   of  referred  to  in  the  plea  was  reversed  in 

WiLLES,  J.  in  Stevens  v.  Tillett  (1870)  error,  for  irregularity  in  the  proceed- 

L.  B.  6  C.  P.  147,  175,  40  L.  J.  C.  P.  ings;   but  this  does  not  affect  the 

58,  74.  It  appears  from  a  subsequent  principle  of  the  decision  above  t^ 

caaBf  Williams  y.  Lord  Bagotf  rejpoTted  ported. — R.  C. 
in  3  B.  &  0.  772,  that  the  judgment 
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held  at  Buthin  aforesaid,  in  the  lordship  and  county  aforesaid,  Lord  Baqot 
and  within  the  jurisdiction  of  said  last  mentioned  Court,  before    Williams. 
A.  B.  then  chief  steward  of  said  last  mentioned  Court,  plaintiff 
levied  his  certain  plaint  against  defendant  in  a  certain  plea  of 
debt  of  4,0002.,  upon  and  for  the  very  same  identical  "^causes  of       [  *236  ] 
action  as  those  whereof  plaintiff  hath  above  in  his  declaration 
complained  against  defendant;  and  such  proceedings  were  there- 
upon had,  that  afterwards,  to  wit,  on  the  6th  day  of  October, 
1822,  &c.  plaintiff  by  the  consideration  and  judgment  of  the 
Court,  according  to  the  custom  of  the  same  Court,  recovered 
against  defendant  his  said  debt,  and  62.  18«.  for  his  damages, 
which  he  had  sustained  as  well  on  occasion  of  the  detaining  his 
said  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  defendant  was  convicted  as  by 
the  record,  &c. 

Replication,  that  the  causes  of  action  in  the  declaration  in 
this  action  mentioned,  were  not  the  same  identical  causes  of 
action  as  those  in  the  second  plea  mentioned,  and  for  and  in 
respect  whereof  the  said  supposed  judgment  in  the  second  plea 
mentioned  was  recovered.  At  the  trial  before  Garrow,  B.,  at  the 
last  Spring  Assizes  for  the  county  of  Salop,  the  following  facts 
were  proved.  The  defendant  had  been  the  steward  of  the 
plaintiff,  and  in  that  character,  between  November,  1821  and 
April,  1822,  had  received  various  sums  of  money  arising  from 
the  sale  of  the  plaintiffs  timber,  exceeding  considerably  8,4002. 
In  June,  1822,  he  received  two  other  sums  on  the  plaintiffs 
account.  In  September,  1822,  he  ceased  to  be  the  plaintiff's 
steward.  The  steward  who  succeeded  the  defendant  was  called 
as  a  witness,  and  he  stated,  that  in  August,  1822,  he  inves- 
tigated the  defendant's  accounts,  and  found  that  there  was  due 
from  him  to  the  plaintiff  a  sum  of  7,0002. ;  that  in  that  estimate 
he  took  into  consideration  all  the  sums  claimed  in  the  present 
action,  except  a  sum  of  462.  which  the  defendant  had  received 
on  account  of  rent  at  Christmas,  1821.  The  fact  of  the  defen- 
dant's having  received  that  sum,  had  only  come  to  his  (the 
witness's)  knowledge  since  the  judgment  "^was  obtained  in  the  [  •237  ] 
Court  at  Buthin.  After  he,  the  witness,  had  investigated  the 
accounts,  he  directed  the  action  to  be  brought  in  the  inferior 
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Lord  baoot  Court  for  4,000{.,  and  judgment  having  passed  by  default,  he 
Williams,  verified  for  8,400Z.  only,  because  the  defendant  (as  he  then 
thought)  had  not  any  property  in  value  exceeding  that  sum. 
Upon  these  facts  the  learned  Judge  was  of  opinion,  that 
whatever  constituted  a  subsisting  debt  at  the  time  when  the 
proceeding  in  the  inferior  Court  was  instituted,  and  was  known 
to  be  so  by  the  agent  who  managed  the  whole  transaction,  was 
to  be  considered  as  included  in  and  constituting  one  entire  cause 
of  action ;  and  he  therefore  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  46Z.,  but  reserved  liberty  to  the  plaintiff  to 
increase  the  verdict  as  the  Court  should  afterwards  direct.  A 
rule  nisi  having  been  obtained  for  that  purpose, 

Patteson  shewed  cause : 

The  causes  of  action  in  respect  of  which  the  plaintiff  now 
seeks  to  recover,  are  the  same  as  those  for  which  he  has  already 
obtained  judgment  in  the  inferior  Court.  It  is  clear  that  all  the 
sums  now  claimed  might  have  been  recovered  in  the  former 
action,  and  it  is  not  competent  to  a  party  to  split  his  demand 
into  parts,  and  bring  separate  actions  for  every  distinct  item  in 
an  account.  Here  the  plaintiff's  agent  knew  at  the  time  when 
he  instituted  the  first  suit  that  all  the  sums  now  claimed  (except 
the  sum  of  462.)  were  due  to  the  plaintiff.  If  the  defendant  had 
pleaded,  and  issue  had  been  taken  on  the  plea,  evidence  might 
have  been  given  in  respect  of  all  the  sums  which  the  plaintiff 
knew  to  be  due  ;  and  if  such  evidence  had  been  given,  and  the 
plaintiff  had  consented  to  take  a  verdict  for  a  less  sum  than  that 
[  *238  ]  actually  proved  to  be  due,  he  would  have  *been  bound  by  the 
verdict,  and  could  not  afterwards  have  recovered  any  of  the 
sums  so  proved.  Here  judgment  passed  by  default.  It  was 
competent  to  the  plaintiff  to  enter  up  judgment  for  the  whole 
sum,  (which  he  knew  to  be  due,)  but  he  thought  proper  to  take 
it  for  a  less  sum  :  he  is  as  much  bound  by  that  judgment  as  he 
would  have  been  if  upon  the  trial  of  an  issue  a  verdict  with  his 
consent,  had  been  taken  for  a  less  sum  than  that  actually  due. 

Taunton,  Campbell,  and  R.  V.  Richards,  contra  : 
The  plaintiff  is  not  precluded  from  recovering  in  this  action. 
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because  the  sum  now  claimed  might  have  been  recovered  in  the  Lobd  Ba.got 
suit  in  the  inferior  Court.  It  is  a  question  of  fact  whether  the  Williams. 
same  causes  of  action  have  been  considered  and  litigated  in  the 
former  suit.  In  Seddon  v.  Tutopf  the  plaintiff  declared  on  a 
promissory  note,  and  for  goods  sold,  but  recovered  on  the  count 
for  the  promissory  note  only,  there  being  then  a  debt  due  to  him 
for  goods  sold.  He  afterwards  brought  another  action  to  recover 
this  debt ;  the  objection  was,  that  he  could  not  recover,  because 
he  might  have  recovered  it  in  the  former  action  ;  but  it  was  held 
that  the  former  judgment  was  no  bar,  and  that  it  was  a  question 
of  fact  whether  the  causes  of  action  were  the  same,  and  that  it 
la}'  upon  the  plaintiff  to  prove  the  negative.  In  Hitchin  v. 
Campbelll  Gbosb,  J.  laid  it  down,  that  the  proper  inquiry  was, 
whether  the  same  causes  of  action  had  been  litigated  and 
considered  in  the  former  suit.  An  award  made  upon  a  reference 
of  all  matters  in  difference  between  the  parties  does  not  preclude 
one  of  them  from  suing  upon  a  cause  of  action  ^subsisting  [  •289  ] 
at  the  time  of  the  reference,  if  such  matter  were  not  laid 
before  the  arbitrator:  Ravee  v.  Farmer.^  Now  in  this  case  the 
plaintiff  had  several  distinct  causes  of  action  against  the  defen- 
dant in  respect  of  several  sums  of  money  received  by  the  latter 
at  different  times  and  from  different  persons.  Each  sum  so 
received  formed  a  distinct  cause  of  action,  and  the  statute  of 
limitations  would  begin  to  run  from  the  time  when  the  several 
payments  were  received.  Then  the  question  is,  upon  the  evidence, 
whether  the  plaintiff  did  sue  for  and  recover  judgment  in  respect 
of  all  the  sums  now  claimed,  except  that  of  46Z. ;  now  it  appears 
that  the  plaintiff  recovered  judgment  for  8,4002.  only,  although 
his  agent  knew  a  much  larger  sum  to  be  due.  Any  payment 
not  included  in  that  sum  did  not  then  form  a  cause  of  action,  in 
respect  of  which  the  judgment  was  recovered. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  issue 
raised  by  the  pleadings  is,  whether  the  causes  of  action  men- 
tioned in  the  declaration  are  the  same  identical  causes  of  action 

+  3  E.  E.  274  (6  T.  E.  607).  §  2  E.  E.  347  (4  T.  E.  146). 

I  2  Bl.  827. 
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Lord  Baoot  as  those  mentioned  in  the  second  plea,  and  in  respect  whereof 
WiLLiAKB.  the  judgment  was  recovered.  It  appears  from  the  authorities 
cited,  that  where  the  declaration  in  the  second  action  is  framed 
in  such  a  manner  that  the  causes  of  action  may  be  the  same  as 
those  in  the  first  suit,  that  it  is  incumbent  on  the  party  bringing 
the  second  action,  to  shew  that  they  are  not  the  same.  It  does 
not  distinctly  appear  in  this  case  what  was  the  form  of  the  action 
in  the  inferior  Court.  It  may  be  taken  to  have  been  a  concessit 
[  ^40 1  solvere,  "^and  in  that  case  it  may  have  included  the  same  causes 
of  action  which  are  the  subject  of  this  action,  for  money  had 
and  received.  It  appears  that  the  parties  did  not  go  before  a 
jury  upon  a  writ  of  enquiry ;  but  that  judgment  having  passed 
by  default,  the  agent  of  the  plaintiff,  by  his  affidavit  of  verifi- 
cation, proved  the  debt  and  fixed  the  amount ;  he  thereby  put 
himself  in  the  place  of  a  jury.  Whatever  facts  were  known  to 
him,  therefore,  may  be  considered  in  the  same  light  as  if  they 
had  been  laid  in  evidence  before  a  jury,  and  they  had  drawn  a 
conclusion  from  them ;  and  if  a  jury,  after  having  in  evidence 
before  them  all  the  facts  which  were  known  to  the  plaintiff's 
agent,  had  found  that  8,400Z.  was  the  sum  due,  it  is  quite  clear 
that  the  plaintiff  could  not  maintain  a  second  action  in  respect 
of  any  of  the  sums  of  money  which  had  been  brought  under  the 
consideration  of  the  jury.  In  this  case  the  agent  of  the  plaintiff 
proved  that  he  was  aware  at  the  time  when  the  action  was 
commenced  in  the  inferior  Court,  that  all  the  sums  now  claimed 
in  the  present  action  were  due  to  the  plaintiff  except  the  sum 
of  462. ;  and  that  being  so,  I  am  of  opinion  that  all  the  other 
items  must  be  considered  as  constituting  the  causes  of  action, 
in  respect  of  which  judgment  was  recovered.  The  rule  for  a 
new  trial  must  be  discharged. 

Baylet,  J. : 

The  case  of  Seddon  v.  Tutop  is  distinguishable  from  the 
present :  the  ground  of  the  decision  in  that  case  was,  that  no 
evidence  had  been  given  in  the  first  action,  on  the  count  for 
goods  sold  and  delivered,  but  that  the  plaintiff  recovered  a 
verdict  merely  on  the  count  for  the  promissory  note;  and  it 
was  held  that  the  judgment  in  that  action  was  no  bar  to  his 
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recovering  *in  a  subsequent  action  for  goods  sold.  In  this  case  Lord  Bagot 
Lord  Bagot,  at  the  time  when  the  first  action  was  commenced,  Williams. 
had  a  demand  on  the  defendant,  not  for  one  specific  sum  of  [  *24i  ] 
money,  but  for  different  sums  of  money  received  by  the  defen- 
dant on  his  account,  from  different  persons  and  at  different 
times.  His  agent  knew  that  he  had  claims  in  respect  of  all  the 
sums  now  claimed ;  except  46Z.,  and  having  that  knowledge  he 
formed  an  opinion  that  8,4002.  was  the  whole  sum  which 
Lord  Bagot  ought  to  claim ;  and  if  he  acted  upon  that  opinion 
it  is  much  the  same  thing  as  if  a  plaintiff  in  a  cause  at  Nisi 
Prius  having  a  demand  of  60Z.,  consisting  of  three  sums  of  20Z., 
which  became  due  to  him  at  different  times,  consented  to  take 
a  verdict  for  402.  If  the  jury  in  such  a  case,  at  the  suggestion 
of  the  plaintiff,  reduced  the  verdict  to  402.  he  would  be  bound 
by  it,  and  could  not  afterward  bring  a  second  action  for  the  other 
202.  It  seems  to  me  that  he  is  equally  bound  by  his  own  act  in 
this  case,  as  he  would  have  been  by  the  verdict  of  a  jury  in  the 
other,  and  that  having  chosen  to  abandon  his  claim  once,  he  has 
done  it  for  ever. 

HoLBOYD,  J.  concurred. 

Eule  discharged. 


HOLMES  V.  LOVE  and  TUCKER.  i824. 

(3  Barn.  &  Cress.  242—247;  S.  C.  5  Dowl.  &  Ry.  56;  2  L.  J.  K.  B.  226;         r"^-, 
S.  C.  at  Nisi  Prius,  Eyan  &  Moody,  138.)  '' 

A  tenant  conveyed  bis  interest  in  leasehold  premises  to  trustees  for 
the  benefit  of  his  creditors,  by  deed  containing  a  proviso,  that  if  all  and 
every  of  the  creditors  should  refuse  to  execute  or  consent  to  the  deed 
within  six  months  from  the  date  thereof  it  should  be  void :  Held,  that 
the  non-execution  of  the  deed  by  a  particular  creditor  was  not  evidence 
of  a  refusal  by  him  to  execute  or  assent,  but  that  it  was  incumbent  on  a 
party  seeking  to  avoid  the  deed  to  shew  a  positive  refusal  to  execute  or 
assent  to  the  deed. 

Action  for  use  and  occupation.  Plea,  general  issue.  At  the 
trial  before  Burrough,  J.,  at  the  last  Spring  Assizes  for  the 
county  of  Hants,  it  appeared,  that  in  June,  1821,  the  plaintiff 
had  agreed  to  let  to  one  Edwards  a  farm  called  Aston  Farm, 
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HoLMEB  at  a  rent  of  250Z.,  for  fourteen  years  from  Michaelmas,  1821, 
LovK.  determinable  at  seven  or  ten  years,  by  the  landlord  or  tenant, 
upon  giving  twelve  months'  notice.  Edwards  took  possession  in 
October,  1821,  and  becoming  embarrassed  in  his  circumstances, 
on  the  8th  of  November,  1822,  by  deed  made  between  him  of  the 
first  part ;  the  several  persons  whose  names  were  subscribed  as 
creditors  of  the  second  part;  Thomas  Woodman  and  the  two 
defendants  (being  also  creditors)  of  the  third  part ;  reciting  that 
Edwards  was  seised  of  freehold  and  leasehold  hereditaments, 
and  possessed  of  goods  and  chattels  and  personal  estate,  and 
that  he  was  indebted  to  his  creditors  in  several  sums  of  money, 
which  he  was  unable  to  pay ;  assigned  to  Woodman,  Love,  and 
Tucker,  all  his  freehold  and  leasehold  property,  and  all  other 
his  personal  estate  whatsoever  in  trust,  to  sell  by  auction  or 
private  contract  all  his  real  and  personal  property,  and  get  in  all 
monies,  debts,  &c.,  and  after  paying  the  costs  of  carrying  the 
trusts  into  execution,  then  to  divide  the  residue  rateably  and 
proportionably  among  the  creditors  who  should  execute  the  deed. 
The  deed  contained  the  following  proviso :  "  That  if  all  and  every 
[  *243  ]  the  creditors  of  Edwards,  whose  debts  respectively  *amounted  to 
more  than  5Z.,  should  refuse  to  execute  or  otherwise  consent 
to  the  deed  within  six  months  from  the  date  thereof,  that  then 
and  in  such  case  the  same  deed,  and  every  article,  matter,  and 
thing  therein  contained,  should  cease  and  become  void  to  all 
intents  and  purposes.''  This  deed  was  executed  by  Edwards  and 
the  two  defendants.  Love  and  Tucker,  but  not  by  all  the  creditors, 
nor  by  Woodman,  the  other  trustee  ;  but  there  was  no  evidence 
to  shew  that  he  or  any  of  the  creditors  had  positively  refused  to 
execute  or  consent  to  the  deed.  Griffiths,  the  attorney  who 
prepared  it,  was  a  creditor  for  15L,_  and  he  told  one  of  the 
defendants,  at  the  time  when  it  was  executed,  that  it  was  void  in 
consequence  of  the  proviso.  Immediately  after  the  execution 
of  the  deed  the  defendants  proceeded  to  the  premises  to  take 
possession,  but  they  found  a  sheriff's  officer  in  possession  under 
Skji.  fa.,  at  the  suit  of  a  creditor,  and  also  under  a  distress  for 
rent,  at  the  instance  of  the  plaintiff.  They  paid  the  execution 
creditor  his  debt,  and  afterwards  paid  the  plaintiff  the  rent  to 
Michaelmas,  1822.    On  the  27th  of  November  they  sold  all  the 
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live  and  dead  stock  upon  the  premises  by  auction,  and  kept  a  Holhbs 
person  in  possession  till  February,  1828.  Edwards  afterwards  lova. 
continued  in  possession  and  management  of  the  farm,  and  the 
defendants  paid  the  rent  up  to  Lady-day,  1828.  The  plainti£f, 
at  the  trial,  attempted  to  shew  that  Edwards  continued  in 
possession,  in  the  character  of  agent  to  the  defendants,  from 
February  until  Michaelmas,  1828,  but  upon  that  point  there  was 
contradictory  evidence.  It  was  contended,  that  the  plaintiff 
was  entitled  to  recover  the  rent  from  the  defendants,  whether 
they  continued  in  the  actual  occupation  or  not,  because  the  legal 
interest  in  the  premises  had  vested  in  them  by  the  assignment, 
and  *continued  in  them  during  the  whole  period  for  which  the  [  •244  ] 
rent  was  claimed.  For  the  defendants,  however,  it  was  contended, 
that  as  the  deed  was  not  executed  by  all  the  creditors,  the  non- 
execution  amounted  to  a  refusal  to  execute  or  consent  to  it,  and 
that  it  became  void  on  the  9th  of  May,  1828,  and,  therefore,  that 
the  defendants  had  not  the  legal  interest  in  them  at  the  time 
when  the  rent  claimed  became  due.  The  learned  Judge  was  of 
opinion  that  the  deed  did  become  void  at  that  time,  and  that  the 
defendants  were  not  liable  for  the  rent  claimed  unless  they 
continued  in  possession  after  that  period :  and  he  told  the  jury  to 
find  for  the  plaintiffs,  if  they  thought  that,  after  February,  1828, 
Edwards  held  the  premises  as  the  agent  of  the  defendants ;  but 
if  they  thought  that  he  then  continued  in  possession  on  his  own 
account,  to  find  for  the  defendants.  A  verdict  having  been  found 
for  the  defendants,  a  rule  nisi  was  obtained  for  a  new  trial  in  last 
Easter  Term,  on  the  ground  that  the  deed  was  not  defeated  by 
the  mere  omission  of  the  creditors  to  execute,  but  that  it  was 
necessary  to  shew  an  actual  refusal. 

E.  Lawes  now  shewed  cause : 

The  non-execution  of  the  deed  by  the  creditors  was  primd  facie 
evidence  of  a  refusal  on  their  part  to  execute  or  assent  to  it.  In 
assumpsit  for  money  due  upon  simple  contract,  the  declaration 
always  contains  an  averment,  that  the  defendant  refused  to  pay, 
yet  in  such  cases,  when  the  legal  liability  is  once  established, 
the  non-payment  is  always  considered  sufficient  evidence  of  a 
refusal. to  pay.    Besides  here,  Griffiths,  a  creditor,  stated,  when 
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Holmes  the  deed  was  executed  by  the  defendants,  that  it  was  void  in 
Love.  consequence  *of  the  proviso.  It  must  be  taken,  therefore,  that 
[  *245  ]      he  refused  to  execute  it. 

Selwyn  and  Carter,  contra  : 

The  tenant's  interest  in  these  premises  vested  by  the  deed  in 
the  defendants,  liable  to  be  divested  upon  a  condition  subsequent. 
That  being  a  condition,  the  effect  of  which  is  to  defeat  an  estate 
already  vested,  must  be  construed  strictly ;  and  so  construing 
the  proviso,  it  is  quite  clear,  that  it  was  necessary  to  prove  an 
actual  refusal  to  execute  or  assent  to  the  deed,  in  order  to  make 
it  void. 

Baylby,  J. : 

In  order  to  entitle  the  plaintiff  to  maintain  this  action  for  use 
and  occupation,  the  defendants  must,  during  the  period  for  which 
the  rent  is  claimed,  either  have  been  in  the  actual  occupation 
of  the  premises,  or  must  have  had  the  legal  interest  vested  in 
them.  The  jury  have  found,  that  the  defendants  were  not  in  the 
actual  occupation  of  the  premises.  In  November,  1822,  the  tenant 
assigned  his  interest  to  the  defendants,  and  they  took  possession 
under  the  deed.  There  is  a  proviso  in  it,  that  the  deed  shall 
be  void,  if  all  and  every  the  creditors  of  Edwards,  whose  debts 
amounted  to  more  than  BL,  shall  refuse  to  execute  or  consent  to 
the  deed  within  six  months  from  the  date  thereof.  It  is  said 
that  the  deed  is  void,  because  all  the  other  creditors  did  not 
execute,  or  otherwise  consent  to  the  deed.  But  the  proviso 
makes  the  deed  void  only  in  case  any  of  the  creditors  refuse  to 
execute  or  consent.  The  question  is,  therefore,  did  they  or  any 
of  them  refuse  to  execute  or  consent  to  the  deed  ?  There  is  no 
evidence  of  that,  and  if  any  had  refused  it  was  a  matter  capable 
[  •246  ]  of  easy  proof ;  for  whoever  went  round  *with  the  deed  to  ask  the 
creditors  to  execute  it,  might  have  proved  the  refusal.  It  has 
been  said,  that  what  passed  with  Griffiths  shews  that  the  deed 
was  void,  but  his  saying  that  it  would  be  void  does  not  prove  it 
to  be  so.  I  think  that  the  deed  clearly  vested  the  whole  interest 
in  the  assignees ;  and  then,  unless  it  was  divested  out  of  them  by 
the  absolute  refusal  of  some  one  of  the  creditors  to  execute  or 
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otherwise  consent  to  the  deed,  that  interest  which  had  once      holmes 
vested  continued  in  them ;  that  being  bo,  they  are  clearly  liable        love. 
for  this  rent.    The  rule  for  a  new  trial  must,  therefore,  be  made 
absolute. 

HOLROTD,  J. : 

By  the  deed  of  assignment  the  interest  in  the  premises  became 
legally  vested  in  the  defendants,  and  there  is  nothing  to  shew 
that  it  was  ever  divested  out  of  them ;  for  there  is  no  evidence  of 
a  refusal  by  any  one  of  the  creditors,  to  execute  or  consent  to  the 
deed;  and  until  there  was  such  refusal,  the  estate  which  had 
once  vested  in  the  assignees,  would  continue  in  them  by  virtue 
of  the  original  assignment. 

LiTTLEDALE,  J.  : 

I  am  clearly  of  opinion,  that  all  the  interest  which  the  tenant 
had  in  these  premises  vested  in  the  defendants  by  the  assign- 
ment. By  the  proviso  the  estate  conveyed  by  the  deed  might 
become  void  upon  the  refusal  of  any  of  the  creditors  to  execute 
or  assent  to  the  deed.  Now  that  being  a  condition,  the  efiEect 
of  which  is  to  destroy  an  estate,  must  be  construed  strictly.  In 
1  Inst.  219b,  it  is  laid  down,  "that  a  condition  that  is  to  create 
an  estate  is  to  be  performed  by  construction  of  law,  as  near  the 
condition  as  may  be,  and  according  to  the  intent  and  meaning 
of  the  condition;  albeit,  the  letter  and  words  of  the  condition 
cannot  be  performed.  *But  otherwise  it  is  of  a  condition  that  [  *247  ] 
destroys  an  estate,  for  that  is  to  be  taken  strictly,  unless  it  be  in 
certain  special  cases."  Applying  that  rule  to  the  present  case,  I 
am  of  opinion,  that  the  mere  non-execution  of  the  deed  does  not 
amount  to  a  refusal  to  execute  or  consent,  within  the  meaning  of 
this  proviso.  It  has  been  said,  that  in  the  common  case  of  a  debt 
the  neglect  to  pay  is  considered  equivalent  to  a  refusal ;  but  in 
that  case  the  debt  becomes  absolute,  by  the  non-payment  of  the 
money  at  the  time  when  it  ought  to  be  paid.  Thus,  where  a 
bond  is  conditioned  to  be  void,  upon  the  payment  of  a  sum  of 
money  upon  a  given  day,  the  non-payment  of  the  money  on  that 
day  enables  the  party  to  put  the  bond  in  suit.  But  if  the  bond  be 
for  the  payment  of  a  given  sum  of  money,  with  a  condition  that 
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Holmes      it  shall  be  void  if  a  person  shall  refuse  to  do  a  particular  thing,  in 

LovB.       that  case,  in  order  to  defeat  the  bond,  it  would  be  necessary  to 

shew  an  actual  refusal.     The  mere  omission  to  do  the  particular 

thing  required  would  not  be  suflBcient.     So  in  this  case,  in  order 

to  defeat  the  estate  which  was  actually  vested  in  the  defendants, 

I  think  it  was  necessary  to  shew  an  actual  refusal  to  execute  or 

consent  to  the  deed. 

Ride  absolute. 

This  case  was  again  tried  before  Abbott,  Ch.  J.  at  the  Hants 
Summer  Assizes,  1824,  when  the  point  decided  by  the  three 
Judges  was  fully  discussed,  and  the  Lord  Chief  Justice,  con- 
curring in  the  judgment  delivered  by  them,  ruled  in  conformity 
to  it,  and  a  verdict  was  found  for  the  plaintiff. 


1S24.       WITHERS,  Executor  op  BARKER,  v.  BIRCHAM  and 
[^]  Another,  Executors  of  MOORE. 

(3  Bam.  &  Cress.  254—256 ;  S.  C.  5  DowL  &  By.  106 ;  3  L.  J.  E.  B.  30.) 

By  deed  reciting  the  grant  of  two  distinct  annuities  to  A.  and  B. 
during  the  life  of  the  grantors  and  the  survivor,  it  was  witnessed  that 
C.  covenanted  with  A.  and  B.  and  their  executors  to  pay  the  annuities, 
or  either  of  them,  when  the  grantors  should  make  default  in  payment. 
A.  died :  Held,  that  the  interest  in  the  annuities  being  several,  the 
covenant  was  also  several,  and  that  the  annuity  granted  to  A.  being  in 
arrear,  his  executor  might  maintain  an  action  against  C. 

Debt,  upon  an  indenture  made  between  Moore,  of  the  one 
part,  J.  Barker  and  J.  Storton,  of  the  other  part,  reciting  two 
annuity  deeds.  By  the  first,  P.  N.  Tomlins  and  H.  N.  Tomlins, 
for  the  considerations  therein  mentioned,  covenanted  to  pay  one 
[*266]  Storton,  *during  their  lives  or  the  life  of  the  survivor,  an 
annuity  of  102.  quarterly.  By  the  second,  P.  N.  Tomlins  and 
H.  N.  Tomlins  covenanted  to  pay  a  like  annuity  to  J.  Barker. 
The  indenture  then  witnessed,  that  in  consideration  of  the  sum 
of  15!.,  paid  by  Storton  and  Barker  to  Moore  in  equal  shares, 
Moore  for  himself,  his  executors,  &c.,  covenanted  with  Storton 
and  Barker,  their  executors,  &c.,  that  in  case  the  grantors,  or 
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either  of  them,  should  at  any  time  make  default  in  payment  Withbbs 
of  either  of  the  said  annuities,  he,  Moore,  his  heirs,  &c.,  should  biboham. 
and  would,  as  often  as  default  was  made,  pay  to  Storton  and 
Barker,  their  executors,  &c.  the  said  annuities,  or  either  of  them. 
Averment,  that  after  the  death  of  Moore  and  Barker,  the  grantors 
made  default  to  the  plaintiff's  executors.  Breach,  52.  in  arrear. 
Plea,  that  Storton,  the  joint  covenantee,  was  still  living. 
Demurrer. 

The  case  was  argued  by  -K.  B.  Comyn  in  support  of  the 
demurrer,  and  Pennington^  contra. 

Justice  Windham's  case,+  Huntley* s  case,l  James  v.  Emery ^^ 
were  cited  by  the  former  to  shew  that  the  covenant  follows  the 
nature  of  the  interest,  and  he  contended  that  here  each  of  the 
covenantees  being  entitled  to  one  annuity  of  102.,  the  interest 
was  several. 

On  the  other  side  Rolls  v.  Yate  \\  and  Anderson  v.  Martindale^ 
were  cited  to  shew  that  a  covenant  with  two  to  pay  money  to  one 
was  a  joint  covenant;  and  it  was  said  that  this  covenant  did 
not  differ  because  it  was  to  pay  a  specific  sum  to  each  of  the  two 
covenantees. 

Per  Curiam  : 

The  general  rule  established  by  the  authorities  cited  in  the 
note  to  Eccleston  v.  Clipsham\}  ♦is,  that  wherever  the  interest  [•266] 
of  the  covenantees  is  joint,  although  the  covenant  be  in  terms 
joint  and  several,  the  action  follows  the  nature  of  the  interest, 
and  must  be  brought  in  the  name  of  all  the  covenantees ;  but 
where  the  interest  of  the  covenantees  is  several  they  may  main- 
tain separate  actions,  although  the  language  of  the  covenant  be 
joint.  Looking  only  to  the  language  of  the  covenant  in  this 
case,  it  would  appear  to  be  a  joint  covenant ;  but  the  interest 
of  the  covenantees  is  several,  each  of  them  having  a  distinct 
interest  in  the  annuity  payable  to  him.     The  interest,  therefore, 

t  5  Co.  Eep.  8.  II  Yelv.  177. 

t  Dyer,  326.  H  6  R.  R.  334  (1  East,  497). 

S  19  R,  B.  503  (8  Taunt.  245 ;  2         tt  1  Saund.  153. 
Moore,  195). 
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WiTHBBs  being  several,  the  covenant  must  also  be  several,  and,  conse-' 
BiBOHAM.  quently,  this  action  is  properly  brought  by  the  executor  of  that 
covenantee  whose  annuity  was  in  arrear.  The  cases  cited  on 
the  part  of  the  defendant  are  distinguishable  from  the  present, 
because  in  each  of  those  cases  one  of  the  covenantees  had  no 
interest  whatever;  and  the  covenant  was  not  only  joint  in  its 
language,  but  it  was  for  the  performance  of  one  entire  thing. 
Here,  the  covenant  is  for  the  payment  of  two  distinct  annuities. 
In  Rolls  V.  Yate  the  covenant  was  for  the  payment  of  one  entire 
sum  to  one  of  two  covenantees.  It  was  not  only,  therefore,  joint 
in  its  language,  but  the  two  covenantees  had  a  joint  legal  interest, 
although  one  of  them  only  was  to  derive  a  benefit  from  it.  The 
same  observation  applies  to  the  case  of  Anderson  v.  Martindale ; 
the  covenant  there  was  to  pay  one  annuity  to  one  of  the  two 
covenantees.  Here,  the  covenant  is  for  the  payment  of  a  distinct 
annuity  to  each  of  the  covenantees,  and,  therefore,  the  interest  is 
clearly  several. 

Judgment  for  the  plaintiff. 
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The   east  INDIA  COMPANY  v.  TEITTON  and  i824. 

Others,  [  28o  ] 

(3  Bam.  &  Creas.  280—291 ;  S.  0.  6  Dowl.  k  By.  214 ;  3  L.  J.  K.  B.  24.) 

Certain  bills  of  Gxcliange,  drawn  upon  and  accepted  by  the  £.  I. 
Company  in  favour  of  W.  H.  in  India,  were  afterwards  indorsed  to  D. 
and  C.  by  an  agent  for  W.  H.,  under  a  supposed  authority  given  by  a 
power  of  attorney,  which  was  seen  and  inspected  by  the  acceptors ;  D. 
and  C.  indorsed  the  bills  to  B.  &  Co.,  their  bankers,  in  order  that  the 
latter  might,  as  their  agents,  present  them  for  payment  when  due ;  B. 
&  Co.  put  their  names  on  the  back  of  the  bills,  presented  them  for 
payment,  and  received  the  amount,  which  they  soon  after  paid  over  to 
their  prindpals.  It  was  afterwards  discovered  that  the  power  of  attorney 
given  by  W.  H.  did  not  authorise  his  agent  to  indorse  the  bills,  and  the 
administrator  of  W.  H.,  in  an  action  against  the  acceptors,  recovered 
the  amount  of  them.  The  acceptors  then  brought  an'  action  against 
B.  &  Co.,  and  declared  on  a  supposed  undertaking  by  them,  that  they, 
as  holders,  were  entitled  to  receive  the  amount  of  the  bills.  The  jury 
found  that  the  plaintiffs  paid  the  bills  on  the  faith  of  the  power  of 
attorney,  and  not  of  the  indorsement  by  the  defendants,  and  that  the 
latter  paid  over  the  money  before  they  had  notice  of  the  invalidity  of 
the  first  indorsement :  Held,  that,  under  these  oirciunstances,  the  plain- 
tiffs could  not  recover  against  the  defendants. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that 
before  the  time  of  making  the  promise  by  the  defendants  there- 
inafter next  mentioned,  in  parts  beyond  the  seas,  to  wit,  at  Fort 
St.  George,  in  the  East  Indies,  that  is  to  say,  in  London,  one 
G.  G.  Keble,  by  order  of  the  Honorable  the  Governor  in  Council 
there,  and  according  to  the  usage  and  custom  of  merchants,  had 
made  three  certain  bills  of  exchange  in  writing,  and  then  and 
there  directed  the  same  to  the  Honorable  the  Court  of  Directors 
of  the  East  India  Company  in  London ;  by  one  of  which  said 
bills  of  exchange,  bearing  date  on  the  20th  of  January,  1809,  the 
said  G.  G.  Eeble  requested  the  drawees  thereof,  at  three  months' 
sight  of  that  second  of  exchange  (first  or  third  not  being  paid)  to 
pay  or  cause  to  be  paid  unto  one  W.  Hope,  Esquire,  or  his  order, 
in  London,  the  sum  of  8,9402.  sterling,  (the  declaration  then  set 
oat  two  other  bills  in  the  same  form,  one  for  18,200Z.,  the  other 
for  1,1402.,)  which  said  bills  of  exchange  the  said  plaintiffs 
afterwards,  to  wit,  on  &c.,  at  &c.,  upon  sight  thereof  by  one 
W.  Eamsay,  their  agent  in  that  behalf,  duly  accepted,  ^according  [  ♦281  ] 
to  the  said  usage,  &c.,  and  according  to  the  form  of  the  statutes 
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Tub  Bast     in  that  case  made  and  provided ;  the  declarati6n  then  stated, 
V.     '     that  when  the  bills  became  dae  they  were  presented  by  the 

Tbitton.  defendants,  then  being  the  holders  thereof,  to  the  plaintiffs  for 
payment,  and  that  at  the  time  of  the  presentment  of  the  said 
several  bills  of  exchalige  to  the  plaintiffs  for  payment  as  afore- 
said, each  and  every  of  the  said  bills  of  exchange  purported  to 
be  indorsed  by  the  said  W.  Hope,  by  one  J.  Card,  as  the  agent 
for,  and  by  procuration  of  the  said  W.  Hope,  to  Messrs.  Davies 
and  Card,  who  indorsed  them  to  the  defendants.  The  declaration 
then  alleged,  that,  at  the  time  of  the  presentment  of  the  bills  for 
payment,  the  defendants,  according  to  the  said  usage,  &c.,  had 
made  their  indorsement  in  writing  upon  each  of  the  bills,  their 
names,  style,  and  firm  of  dealing,  of  Barclay,  Tritton,  &  Co. 
being  thereon  respectively  written  and  then  remaining  thereon, 
and  had  thereby  appointed  the  said  sums  of  money  in  the  said 
bills  respectively  mentioned  to  be  paid  to  the  bearer  thereof 
respectively;  and  the  defendants  then  and  there  asserted  and 
affirmed,  that  they  the  defendants  were  then  and  there  entitled, 
as  such  holders  of  the  said  bills  of  exchange  as  aforesaid,  to 
receive  the  several  sums  of  money  therein  mentioned  respec- 
tively ;  and  the  plaintiffs  in  fact  say,  that  they,  relying  upon  the 
indorsement  by  the  defendants  so  being  upon  the  said  bills  as 
last  aforesaid,  and  upon  the  said  assertion  and  affirmation  of  the 
def^idants,  did  then  and  there  pay  to  the  defendants,  so  being 
the  holders  of  the  said  several  bills  of  exchange,  the  several  sums 
of  money  mentioned  in  the  same,  then  and  there  amounting  to 
the  sum  of  28,2822.  6«.  6d.  Averment,  that  the  indorsement  by 
[  282  ]  Card  was  made  without  any  authority  *from  W.  Hope,  and  that 
before  the  indorsements  were  made  by  Card,  to  wit,  on  the  14th 
of  March,  1809,  the  said  W.  Hope  had  departed  this  life  in  parts 
beyond  the  seas,  to  wit,  at  &c.  The  declaration  then  set  out 
a  grant  of  administration  to  James  Murray  afterwards  and  after 
such  pajrment  as  aforesaid,  to  wit,  on  the  18th  of  February, 
1812,  and  of  administration  de  bonis  non  to  John  Murray,  on  the 
8lBt  of  October,  1814 ;  and  that  John  Murray,  within  six  years 
after  the  grant  of  administration  to  James  Murray,  commenced 
an  action  against  the  present  plaintiffs,  to  recover  the  amount  of 
the  said  bills  and  interest,  and  in  Michaelmas  Term,  2  Geo.  lY., 


VOL.  xxvn.]     1824.    K.  B.    8  B.  &  C.  282—283.  855 

recovered  85,8272.,  which  plaintiffs  afterwards  paid  :  of  all  which     The  East 
premises  the  defendants  afterwards,  to  wit,  on  (be,  at  &c.  had  ^, 

notice ;  by  reason  of  which  said  several  premises  last  mentioned,     Tbitton. 
the  defendants  then  and  there  became  liable  to  pay  to  the 
plaintiffs  the  said  sum  of  money  last  mentioned,  whenever  they 
the  defendants  should  be  thereunto  afterwards  requested,  and 
being  so  liable,  promised  to  pay  it. 

The  second  count  alleged,  that  the  bills  were  indorsed  by 
defendants,  and  that  plaintiffs  paid  them,  relying  on  the 
indorsement,  and  omitted  the  statement  of  any  such  assertion 
or  affirmation  by  the  defendants,  as  that  set  out  in  the  first 
count. 

The  third  count  alleged,  that  defendants  indorsed  the  bills  to 
the  plaintiffs,  and  that  they  relying  on  the  indorsement,  paid. 

The  fourth  count  stated,  that  in  consideration  that  the  plain- 
tiffs would  pay  the  defendants  being  the  holders  of  the  bills, 
defendants  promised  that  they  would  save  harmless  and 
indemnify  the  plaintiffs  from  any  loss  or  damage  by  reason 
of  the  payment  of  the  bills ;  and  "^after  setting  out  the  proceed-  [  «283  ] 
ings  by  John  Murray,  as  in  the  first  count,  assigned  as  a  breach, 
that  the  defendants  had  not  saved  them  harmless. 

The  fifth  count  stated,  that  defendants  undertook  and  promised, 
that  they  were  entitled,  as  holders  of  the  bills,  to  receive  the 
several  sums  of  money  therein  mentioned,  and  that  they  would 
indemnify  the  plaintiffs.  Averment,  that  they  were  not,  as 
holders,  entitled  to  receive  the  money,  and  breach,  that  they 
did  not  indemnify  the  plaintiffs. 

The  sixth  count  was  on  a  promise  to  indemnify  the  plaintiffs 
if  they,  the  defendants,  were  not  entitled  to  receive  the  money 
on  the  bills.  To  these  the  common  money  counts  were  added. 
Pleas,  1st,  non  assumpsit;  2ndly,  to  the  first  six  counts,  actio  nan 
aeerevit  infra  sex  annos ;  to  the  others,  non  assumpsit  infra  sex 
annos.  Issue  thereon.  At  the  trial  before  Abbott,  Gh.  J.  at  the 
London  sittings  after  Trinity  Term,  1828,  a  special  verdict 
was  found,  which  stated  in  substance  as  follows.  The  several 
bills  mentioned  in  the  declaration  were  drawn  and  accepted  as 
therein  alleged.  Afterwards,  and  when  the  said  bills  became 
due  and  payable,  to  wit,  on,  &c.,  the  same  were  presented  for 

aa2 
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The  East     payment  to  the  plaintiffs  by  the  defendants  and  one  B.  Barclay 
t,.  since  deceased,  then  being  bankers  in  London,  and  holders  as 

t:bitton.  j.Jj^  bankers  and  agents  of  and  for  Messrs.  Davies  and  Card, 
as  hereinafter  mentioned,  by  the  hands  of  one  W.  Bell,  then 
being  the  clerk  and  servant  of  the  defendants  and  B.  Barclay 
since  deceased,  in  that  behalf.  At  the  time  of  the  presentment 
of  the  said  several  bills  of  exchange  to  the  plaintiffs  for  payment, 
each  and  every  of  the  said  bills  of  exchange  had  indorsements 
upon  them  in   the   words  following;    that   is   to  say,   **Pay 

[  •asi  ]  Messrs.  Davies  and  Card,  or  their  order,  ♦per  procuration  of 
William  Hope.  J.  Card."  **  Pay  Messrs.  Barclay,  Tritton,  and 
Company,  or  order.  Davies  and  Card."  "  Barclay,  Tritton, 
&  Co."  On  the  7th  of  October,  1800,  W.  Hope  executed  a 
power  of  attorney  to  Card.  (The  power  was  then  set  out,  being 
the  same  mentioned  in  Murray  v.  East  India  Company.})  The 
first  indorsement  was  in  the  proper  hand-writing  of  J.  Card,  and 
before  the  time  of  the  presentment  of  the  said  three  bills  of 
exchange  for  payment,  and  previously  to  the  payment  thereof, 
the  said  power  of  attorney  was  produced  to  the  plaintiffs  for  their 
inspection,  and  the  same  was  inspected  by  them  accordingly; 
when  the  said  power  of  attorney  was  so  produced,  an  entry 
thereof  was  made  by  the  plaintiffs  in  a  register  kept  by  them  in 
their  treasurer's  office,  for  the  entry  of  powers  of  attorney  to  be 
acted  upon  in  paying  monies  for  the  plaintiffs  at  such  office, 
where  all  payments  by  the  plaintiffs  were  and  are  made. 
W.  Hope  died  on  the  14th  of  March,  1809,  but  neither  the 
plaintiffs  nor  the  defendants  and  B.  Barclay,  since  deceased, 
nor  J.  Card,  at  the  time  of  the  payment  of  the  said  bills  of 
exchange  hereinafter  mentioned,  had  any  knowledge  of  the  death 
of  the  said  W.  Hope.  The  bills  were  indorsed  by  Davies  and 
Card,  and  the  defendants,  as  alleged.  Upon  the  presentment 
of  the  said  bills  of  exchange  to  the  plaintiffs  by  the  said  W.  Bell, 
then  being  a  clerk  and  servant  of  the  defendants  and  B.  Barclay, 
since  deceased,  the  plaintiffs  did  pay  to  the  said  William  Bell,  as 
such  clerk  and  servant  of  the  defendants,  and  B,  Barclay,  since 

[  •286  ]      deceased,  the  several  sums  of  money  respectively  *mentioned 
in  the  same  bills  of  exchange,  amounting  together  to  the  sum 
t  24  E.  E.  325  (5  B.  &  Aid.  204). 
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of  28,282Z.  6«.  6d.,  which  were  received  by  the  defendants  and  The  Eabt 
R.  Barclay  accordingly.  The  said  payment  of  the  said  bills  of  ^^.'^  ^' 
exchange  was  so  made  by  the  plaintiffs  to  the  defendants  and  Twttoh. 
B.  Barclay,  since  deceased,  on  the  faith  of  John  Card's  indorse- 
ment on  the  said  bills  of  exchange,  and  of  the  said  power  of 
attorney  from  the  said  W;  Hope  to  J.  Card,  and  not  on  the  faith 
of  the  indorsement  of  the  defendants  and  B.  Barclay  on  the  said 
bills  of  exchange.  Long  before,  and  at  the  time  of  the  payment 
of  the  said  bills  of  exchange  as  aforesaid,  Davies  and  Card  kept 
a  banking  accomit  with  the  defendants  and  B.  Barclay,  since 
deceased,  who  then  carried  on  the  trade  or  business  of  bankers 
in  the  city  of  London  in  copartnership  together,  and  which  said 
last-mentioned  B.  Barclay  died  before  the  commencement  of  this 
action.  Davies  and  Card,  on  the  17th  of  October,  1809,  specially 
indorsed  the  said  bills  of  exchange  as  aforesaid  to  the  defendants 
and  B.  Barclay,  since  deceased,  and  delivered  the  same  to  the 
defendants  and  B.  Barclay,  that  they,  as  the  bankers  of  the  said 
Davies  and  Card  might,  in  the  usual  course  of  banking  business, 
receive  payment  of  the  said  bills  of  exchange  when  the  same 
should  be  due,  for  and  on  account  of  the  said  Davies  and  Card, 
the  defendants  and  B.  Barclay  not  having  had  at  any  time  any 
interest  in  the  said  bills  of  exchange  or  the  proceeds  thereof. 
The  defendants  and  B.  Barclay,  since  deceased,  received  the 
money  as  agents  for  Davies  and  Card,  who  drew  out  the  whole 
of  it  on  the  11th  of  December,  1809.  The  grant  of  adminis- 
tration to  James  Murray,  and  afterwards  of  administration  *de  [  *286  ] 
bonis  turn  to  John  Murray ;  the  action  by  him  against  the  East 
India  Company ;  the  notice  of  such  action  to  the  defendants ; 
the  recovery  by  the  plaintiff  in  that  action,  and  payment  of  the 
money  recovered  to  him  by  the  East  India  Company ;  and  the 
notice  of  that  fact  to  the  defendants,  were  then  found,  as  alleged 
in  the  declaration. 

The  case  was  now  argued  by 

Tindal,  for  the  plaintiffs : 

Upon  the  whole  of  the  record  in  this  case  it  appears  that  the 
plaintiffs  have  paid  the  bills  in  question  twice  over ;  and  the  point 
now  to  be  determined  is,  whether  they  have  brought  their  action 
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The  East  against  the  right  persons  to  recover  the  money  so  paid.  Each  of 
«,     *     the  special  counts  contains  an  allegation  that  the  indorsement 

Tbittok.  qI  ijJjq  defendants  was  on  the  bills  when  they  were  presented  for 
payment.  That,  in  law,  imports  a  warranty  that  they  were 
the  true  and  lawful  holders  of  the  bills.  When  the  name  of  the 
drawer  of  a  bill  has  been  forged,  the  acceptor  having  paid  it  to 
an  indorsee,  cannot  recover  back  the  money.  Smith  v.  Chester,  j^ 
but  that  is  on  the  ground  that  the  acceptor  is  bound  to  know 
the  drawer's  hand-writing.  Here  it  appears  that  the  name  of  the 
first  indorser  was  written  without  his  authority ;  but  the  defen- 
dants, by  demanding  the  money,  and  putting  their  names  on  the 
bills,  impliedly  warranted  that  they  could,  if  necessary,  produce 
evidence  of  the  first  indorsement.  This  follows  from  what  was 
said  by  Ghambbe,  J.  in  Smith  v.  Mercer.  I  The  plaintiffs  in  that 
case  had,  as  bankers  of  the  supposed  acceptor  of  a  bill,  paid  the 

[  *287  ]  amount  to  the  defendants,  *the  holders,  who  indorsed  it  before 
it  was  presented  for  payment.  The  acceptance  was  afterwards 
discovered  to  be  a  forgery,  and  an  action  was  brought  to  recover 
back  the  money  so  paid.  That  learned  Judge  says :  ''  The 
defendants  have  paid  their  money  for  that  which  is  of  no  value ; 
they  have  thereby  sustained  a  loss,  and  they  ought  not  to  be 
permitted  to  throw  that  loss  upon  another  innocent  man,  who 
has  done  no  act  to  mislead  them ;  and  still  less  ought  they  to  be 
so  permitted  where,  instead  of  being  misled  by  any  act  of  the 
plaintiffs,  they  themselves  had  given  the  appearance  of  authen- 
ticity to  the  instrument  by  their  own  indorsement,  which  was  a 
sort  of  warranty  of  its  genuineness  at  a  time  when  the  forged 
acceptance  made  a  part  of  the  instrument."  So  here  the  names 
of  Barclay  &  Go.  on  the  back  of  the  bills  amounted  to  a  sort 
of  warranty  that  the  prior  indorsements  were  made  by  persons 
having  proper  authority  for  that  purpose.  On  the  other  side, 
three  objections  will  probably  be  made.  1st,  That  the  action  is 
barred  by  the  Statute  of  Limitations ;  2ndly,  that  the  bills  were 
paid  by  the  plaintiffs  on  the  faith  of  the  power  of  attorney,  and 
not  of  the  indorsement  by  Barclay  &  Go. ;  Srdly,  that  the  defen- 
dants received  the  money  as  mere  agents,  and  paid  it  over  to 

t  1  E.  B.  346  (1  T.  E.  664).  X  16  E.  E.  676,  679  (6  Taunt.  76.  83). 
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their  principal  before  they  had  any  notice  that  Card  had  not     The  East 

authority  to  indorse  the  bills.  «.     ' 

Thittow. 

(Abbott,  Gh.  J. :  You  had  better  begin  with  the  second  objec- 
tion, for  unless  that  can  be  obviated,  it  will  not  be  necessary  to 
discuss  the  others.) 

If  the  indorsement  by  Barclay  &  Co.  amounts  to  a  warranty,  it 

is  no  answer  to  say  that  the  money  was  not  paid  on  the  faith  of 

that  warranty.    If  goods  are  furnished  to  A.  and  a  warranty 

of  the  payment  is  given  by  B.,  it  would  be  no  defence  to  an 

action  on  that  warranty  ^against  B.  to  show  that  at  the  time      [  *888  ] 

of  the  sale  his  credit  was  not  so  good  as  A.'s,  and  that  the  goods 

were  furnished  on  A.'8  credit,  and  not  on  the  credit  of  the 

warranty.    So  here,  although  the  bills  were  paid  on  the  faith  of 

the  indorsement  by  Card  under  the  power  of  attorney  given 

to  him,  that  is  no  answer  to  this  action  if  the  indorsement  by 

Barclay  &  Go.  is  to  be  considered  as  a  warranty.    To  support 

the  next  objection,  viz.  that  the  defendants  received  the  money 

as  agents,  Sadler  v.  Evans  f  will  probably  be  relied  on ;  but  there 

all  parties  knew  that  the  defendant  received  the  money  as  agent. 

Here  there  is  nothing  to  show  that  the  East  India  Company 

knew  the  defendants  to  be  agents.    Under  such  circumstances 

an  action  will  lie  against  the  agent  to  recover  back  the  money 

wrongfully  paid  to  him  :  Snawden  v.  Davis.l 

(Baylet,  J. :  There  the  defendant  wrongfully  took  the  money 
in  the  first  instance.) 

Campbell,  contrci,  was  stopped  by  the  Coubt. 

Abbott,  Ch.  J. : 

I  am  clearly  of  opinion  that  the  plaintiffs  cannot  maintain  this 
action.  It  is  found  as  a  fact  by  the  special  verdict  that  before 
the  bills  were  paid  the  plaintiffs  took  all  such  steps  as  they 
judged  fit  to  satisfy  themselves  that  the  first  indorsement  by 
J.  Card  was  made  by  virtue  of  a  sufficient  authority.    The  power 

t  4  Burr.  1984.  t  1  Taunt.  359, 
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Ths  East  of  attorney  was  not  produced  by  the  defendants ;  nor  does  it 
^^^9,  '  appear  that  they  ever  saw  it,  or  had  any  means  whatever  of 
Tbitton.  forming  a  judgment  as  to  its  sufficiency.  But  laying  that  part 
of  the  case  aside,  it  further  appears  that  after  the  East  India 
[  *289  ]  Company,  who  had  full  means  *of  knowledge,  had  made  all  such 
inquiries  as  they  thought  fit,  the  defendants,  who  are  perfectly 
innocent  parties,  received  the  money  as  agents  and  paid  it  over 
to  their  principals.  As  soon  as  the  defendants  received  the  money 
Davies  and  Card  might  have  maintained  an  action  against  them 
for  it;  they  were,  therefore,  bound  to  pay  it  over.  Perhaps, 
indeed,  they  might  have  refused  to  do  so  had  the  money 
remained  in  their  hands  until  the  insufficiency  of  J.  Card's 
authority  to  indorse  the  bills  was  discovered;  but  in  fact  the 
whole  had  been  paid  over  before  any  such  discovery  was  made. 
The  plaintiffs,  therefore,  cannot  now  call  upon  them  to  restore 
money  which  is  not  in  their  hands,  and  which  they  had  no 
right  to  withhold  from  their  principals.  For  these  reasons  our 
judgment  must  be  for  the  defendants. 

Bayley,  J. : 

The  most  favourable  view  of  this  case  for  the  plaintiffs,  is  to 
say  that  both  parties  are  innocent  and  free  from  blame ;  but 
even  then  the  maxim  "potior  est  conditio  possidentis''  applies. 
And  it  is  to  be  observed,  that  all  the  means  of  ascertaining  the 
extent  of  Card's  authority  were  within  the  reach  of  the  plaintiffs, 
and  notwithstanding  that,  they  thought  fit  to  pay  the  money. 
Great  injustice  would  be  worked  if  they  were  now  allowed  to 
recover  it  back.  The  defendants  did  not  take  the  bills  imme- 
diately from  Card,  but  mediately  through  Davies  and  Card ;  they 
had  not,  therefore,  any  right  to  see  the  power  in  the  hands  of 
Card,  nor  am  I  prepared  to  admit  that  every  indorser  warrants 
the  genuineness  of  the  prior  indorsements,  t  But  it  is  not 
necessary  to  decide  or  discuss  that  question.  The  power  was 
shewn  to  the  plaintiffs,  it  was  for  them  to  judge  of  the  extent 

t  To   a   subBequent   indorser   or  warrants  his  title  is  a  point  not  laid 

holder  in  due  course,  he  does  warrant  down  by  the  Act,  and  appears  to 

it:    Bills  of  Exchange  Act,   1882,  be    doubtful   on    the   cases.      See 

s.    55    (2)    (&).      But  whether   on  Chalmers,  5th  ed.,  at  p.  208.— £.  G. 
presenting  the  bOl  for  payment  he 
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of  the  authority  given  by  it.    The  imputation  of  *negligence  does     Thb  bast 
therefore  attach  upon  the  plaintiffs,  but  not  upon  the  defendants.  «. 

The  latter  received  the  money  as  agents  and  have  paid  it  over,     ^mtton. 
it  would  be  extremely  unjust  to  make  them  refund  the  money.       *- 
I  am  therefore  of  opinion,  that  the  plaintiffs  cannot  recover  in 
this  action. 

HoiiBOTD,  J. : 

I  agree  entirely  both  in  the  principles  of  law  which  have  been 
stated  by  my  Lord  Chief  Justice  and  my  brother  Batley,  and 
in  the  application  of  them  to  this  case.  The  money  was  paid  by 
the  plaintiffs,  not  on  a  mistake  of  fact  but  of  law,  the  case  of 
Bilbie  v.  LunUey  t  is  therefore  sufficient  to  dispose  of  this  ques- 
tion. The  plaintiffs  had  the  means  of  knowledge  in  their  power, 
and  acted  upon  the  information  which  they  obtained.  It  turned 
out  that  Card  had  not  any  authority  to  indorse  the  bills,  but  I 
think  the  defendants  were  entitled  to  presume  that  the  indorse- 
ment was  properly  made,  and  were  justified  in  receiving  the 
money,  and  when  they  had  received  it,  they  could  not  have 
resisted  an  action  brought  for  it  by  their  principals.  Here  was 
no  express  promise  to  repay  the  money  to  the  plaintiffs  if  the 
indorsement  proved  insufficient,  nor  can  any  such  promise  be 
implied  from  the  facts  of  the  case.  The  defendants  have  paid 
over  the  money  to  persons  who  could  by  law  have  compelled 
them  to  do  so,  the  plaintiffs  then  cannot  be  entitled  to  recover  in 
this  action. 

LiTTLBDALE,  J. : 

The  whole  of  the  argument  for  the  plaintiffs  was  founded  on 
the  supposition,  that  a  person  presenting  a  bill  for  payment  gives 
a  warranty  that  the  ^indorsements  are  genuine  and  made  under  [  *29i  ] 
a  proper  authority.  Here,  certainly,  there  was  not  any  express 
warranty,  and  I  am  not  aware  of  any  case  which  says  that  such 
a  warranty  is  to  be  implied.  The  dictum  of  Chambrb,  J.,  which 
has  been  cited,  is  only  that  it  is  a  sort  of  warranty.  In  the 
present  instance,  upon  the  facts  found  by  the  special  verdict, 

t  6  B.  B.  479  (2  East,  469). 
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Thb  East  there  was  nothing  like  an  implied  warranty  or  even  a  representa- 
ff,     '    tion.    The  plaintiffs  paid  on  the  faith  of  the  power  of  attorney, 

tmttok.  ^hich  was  shewn  to  and  examined  by  them.  Clearly,  the  law 
will  not  imply  a  warranty  by  the  defendants,  that  Card  had 
power  to  indorse  the  bills  when  the  plaintiffs  had  the  means  of 
ascertaining  the  extent  of  his  authority,  and  the  defendants  had 
not.  If,  therefore  in  general,  there  were  an  implied  warranty, 
of  which  however  I  am  not  aware,  it  would  in  this  case  be 
negatived  by  the  finding  of  the  jury.  Upon  the  whole  then  it 
appears,  that  there  is  not  any  ground  for  the  claim  made  in  this 
action. 

Judgment  for  the  defendants. 


^*       BXJ8HBY  AND  Another,  Executoks  of  J.  Bxjshbt,  v. 
[298]  JOHN    MILBOUKN    DIXON,    Heir   of    JOHN 

MILBOUEN  DIXON,  DECEASED.f 

(3  Bam.  &  Cress  298—308 ;  S.  G.  5  DowL  &  Ry.  126 ;  3  L.  J.  E.  B.  22.) 

Where  the  freehold  of  lands  in  the  occupation  of  a  tenant  for  years 
passes  by  descent,  the  heir  is  immediately  seised  in  fact,  and  this  is  not 
altered  by  the  occupier  paying  rent  by  mistake  to  another. 

Debt  on  a  bond,  dated  the  12th  of  November,  1795,  executed 
by  John  Milbourn  Dixon,  deceased,  and  Lucy  Dixon,  deceased, 
[  *299  ]  to  John  Bushby,  deceased,  in  the  ^penal  sum  of  860Z.,  con- 
ditioned for  the  payment  of  1802.,  with  interest,  at  4f  per  cent, 
on  the  12th  of  November,  1796.  The  first  plea  was  non  est  factum. 
The  second  solvit  ad  diem*  The  third  solvit  post  diem.  On  which 
pleas  respectively  issues  were  joined,  and  found  for  the  plaintiff. 
The  last  plea  and  issue  thereon  were  as  follows :  that  defendant 
ought  not  to  be  charged  with  the  said  debt,  by  virtue  of  the 
said  supposed  writing  obligatory,  because  he,  the  said  defendant, 
hath  not,  nor  at  the  time  of  the  exhibiting  the  bill  of  the  said 

t  Cited   and   reHed   on  by  Lord      1889)  14  App.  Cas.  437,  466, 59  L.  J. 
Selbobite  in  Lydl  v.  Kennedy  (H.  L.      a  B.  268,  276.>-R.  G. 


VOL.  xxvn.]     1824,    K,  B.    8  B.  &  C.  299— 800,  368 

plaintiffs  in  this  behalf,  nor  at  any  time  before  or  since,  had  he  Bushbt 
any  lands,  tenements,  or  hereditaments  by  descent  from  the  said  dizok. 
John  Milboom  Dixon,  in  fee  simple  ;  and  this,  &c.,  wherefore  he 
prays  judgment  if  he,  the  said  defendant,  as  heir  of  the  said 
John  Milboom  Dixon,  deceased,  ought  to  be  charged  with  the 
said  debt  by  virtue  of  the  said  writing  obligatory.  Replication, 
that  the  defendant  hath,  and  at  the  time  of  the  exhibiting  of  the 
bill  of  the  plaintiffs  in  this  behalf,  had  sufficient  lands,  tenements, 
and  hereditaments  by  descent  from  the  said  John  Milbourn 
Dixon  in  fee  simple,  wherewith  the  said  defendant  could,  and 
might,  and  ought  to  have  satisfied  the  said  debt  above  demanded. 
At  the  trial  before  Holroyd  J.,  at  the  Summer  Assizes  for 
Cumberland,  1828,  a  verdict  was  found  for  the  plaintiffs  on  this 
last  issue,  subject  to  the  opinion  of  the  Court  on  the  following 
case.  The  obligor,  Lucy  Dixon,  at  the  time  of  making  her  will, 
and  also  of  her  death  as  hereinafter  mentioned,  was  seised  in 
fee  of  the  adjoining  tenements  of  Catlowdy  and  Simeons  Onset, 
being  both  of  freehold  tenure,  and  situate  in  the  parish  of  Eirk 
Andrews  upon  Esk,  in  the  county  of  Cumberland ;  and  by  her 
will  duly  executed,  devised  her  messuage  or  tenement,  called 
Catlowdy,  to  *her  daughter  Ann,  the  wife  of  John  Milbourn,  for  [  ♦soo  ] 
her  life  with  power  to  dispose  thereof  by  will.  Lucy  Dixon  died 
so  seised,  on  the  15th  of  June,  1797.  At  the  time  of  making 
her  will,  and  also  of  her  death,  both  Catlowdy  and  Simeons  Onset 
were  occupied  as  one  farm,  being  in  possession  of  the  same 
person  as  tenant  from  year  to  year  of  the  whole,  under  one  rent ; 
which  person  continued  in  possession  as  tenant  until  the  year 
1807.  From  the  time  of  the  death  of  Lucy  Dixon,  Ann  Milbourn, 
and  John  Milbourn  her  husband,  contending  that  Simeons  Onset 
passed  by  this  devise,  received  the  rents  of  both  estates  during 
her  life.  Ann  Milbourn  died  in  1801,  and  after  her  death,  her 
husband,  John  Milbourn,  received  the  rents  and  profits  both  of 
Catlowdy  and  Simeons  Onset,  as  tenant  by  the  curtesy  until  his 
death,  which  took  place  in  June,  1815.  In  1807,  the  said 
John  Milbourn  granted  a  lease  of  the  two  tenements  to  John 
Forster  and  Adam  Forster  for  nine  years,  under  which  the 
lessees  held  the  possession,  and  paid  the  rent  to  John  Milbourn 
during  his  life ;  the  last  rent  which  was  paid  by  them  to  John 
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BuBHBT  Milboum  was  at  Whitsantide,  1815,  and  then  due,  which  was 
DixoK.  subsequently  to  the  death  of  John  Milboum  Dixon,  the  other 
obligor,  which  took  place  on  the  27th  of  April,  1815.  The 
obligor  John  Milbourn  Dixon  was  the  heir  at  law  of  Lucy  Dixon, 
and  he,  in  Hilary  vacation,  1815,  served  a  declaration  in  eject- 
ment upon  the  tenant  in  possession  of  Simeons  Onset,  claiming 
it  as  heir  at  law  of  Lucy  Dixon,  but  he  died  as  before  stated,  on 
the  27th  of  April,  1815,  and  no  further  proceedings  took  place 
therein.  The  defendant,  after  the  death  of  his  father,  brought 
another  ejectment,  and  after  obtaining  a  judgment  by  default, 
recovered  the  possession  of  Simeons  Onset  in  Trinity  vacation, 
L  •801  ]  1815.  *Afterwards  one  Isaac  Milbourn,  the  son  of  the  said  Ann 
Milboum,  brought  an  ejectment  for  the  same  premises,  which 
was  defended  by  J.  M.  Dixon  the  present  defendant,  upon  the 
trial  of  which  a  verdict  was  found  for  the  defendant,  and  a  rule 
nisi  having  been  obtained  to  set  aside  that  verdict,  the  Court  of 
King's  Bench  upon  argument  discharged  the  rule,  being  of 
opinion  that  Simeons  Onset  did  not  pass  either  by  the  will 
of  Lucy  Dixon  or  of  Ann  Milbourn.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  present  defendant  took 
Simeons  Onset  by  descent  from  his  father. 

Patteson  for  the  plaintiff : 

The  simple  question  to  be  decided  is,  whether  the  defendant's 
father  was  ever  actually  seised  of  Simeons  Onset,  for  it  must  be 
admitted,  that  a  seisin  in  law  in  the  father  is  not  sufficient  to 
make  the  estate  assets  in  the  hands  of  his  son :  Co.  Litt.  11  b. 
n.  8.  The  case  states,  that  the  estate  in  question  at  the  time 
of  Lucy  Dixon's  death  was  in  the  possession  of  a  tenant  from 
year  to  year.  At  that  time  J.  M.  Dixon,  the  father,  could  not 
enter  by  reason  of  the  outstanding  term,  but  the  possession  of  a 
tenant  for  years  is  the  possession  of  the  person  entitled  to  the 
freehold  ;  the  father  was  therefore  seised  in  fact  immediately  on 
the  death  of  L.  Dixon.  In  Co.  Litt.  15  a.  this  very  case  is  put, 
and  the  same  was  held  respecting  a  copyhold  in  fee  in  Brown's 
case.t  In  note  82,  to  Co.  Litt.  15  a,  Mr.  Hargrave  cites 
Jenk.  242,  as  shewing  that  the  entry  of  a  devisee  for  years  will 
make  Sk  possessio  fratris,  Vin.  Abr.  Descent  (K),  pi.  84,  S.  C.  So 
+  4  Co.  Rep.  21,  Moore,  126. 
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in  GoodtiUe  v.  NetDman^l  the  poBsession  of  guardian  in  socage      Bitbubt 
was  held  to  *be  the  possession  of  the  heir.     The  possession  of       dixon. 
tenant  for  years  has  also  been  holden  sufficient  to  give  actual       [  •302  ] 
seisin  to  a  feme  covert  so  as  to  make  her  husband  tenant  by 
the  curtesy:  De  Grey  v.  Richardson.l     If,  then,  the  possession 
of  the  tenant  was  the  possession  of  J.  M.  Dixon,  he  was  actually 
seised  on  the  death  of  L.  Dixon.    The  subsequent  payment  of 
rent  to  the  supposed  devisee  of  Simeons  Onset  might  be  a 
disseisin  of  J.  M.  Dixon,  but  could  not  be  an  abatement.    The 
possession  of  the  tenant  for  years  protected  the  heir  from  abate- 
ment :  Go.  Litt.  248  a. 

(Bayley,  J. :  If  the  present  defendant  had  claimed  the  lands 
in  question  in  a  real  action  as  heir  of  the  father,  could  he  say 
that  his  father  was  seised  by  taking  the  esplees  ?) 

He  might,  for  although  rent  was  paid  to  another,  yet  the 
tenant  must  be  considered  as  taking  the  esplees  or  profits  of 
the  lands  for  the  use  of  the  person  entitled  to  the  freehold,  the 
possession  of  the  tenant  being  in  law  his  possession.  It  is  even 
doubtful,  whether  the  payment  of  rent  to  a  third  person 
amounted  in  this  case  to  a  disseisin  of  J.  M.  Dixon,  as  it  was 
paid  to  the  devisee  under  a  mistake,  and  not  with  intent  to 
work  a  disseisin :  Litt.  s.  896,  Williams  v.  Thomas ^^  Doe  v. 
Perkin8,[\  Jerritt  v.  Weare,^  Hall  v.  Doe  d.  Surtees.W 

Tindal,  contra : 

Looking  at  the  whole  of  this  case,  it  appears  that  the  obligor 

had  not  any  such  seisin  of  the  estate  in  question  as  to  make  it 

descendible  from  him  to  the  defendant.    L.  Dixon  died  seised 

on  the  15th  of  June,   1797.    Ann  Milbourn,  and  John,  her 

husband,  received  *the  rents  from  that  time  till  1801,  when  Ann       [  *303  ] 

died,  the  rents  were  then  received  by  J.  Milbourn,  claiming 

to  be  tenant  by  the  curtesy  up  to  Whitsuntide,  1815 ;    before 

which  time,  viz.  on  April  the  27th  in  that  year,  J.  M.  Dixon 

t  3  Wils.  616.  f  18  B.  E.  665  (3  Price,  675). 

X  3  Atk.  469.  tt  24  E.  R.  529  (5  B.  &  Aid.  687, 

§  12  East,  141.  1  Dowl.  &  By.  340). 
II  3  M.  &  a.  271. 
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BtrsHBT  died.  It  is  plain,  therefore,  that  the  obligor  never  enjoyed  the 
DixoK.  profits  of  the  estate,  and  the  authorities  which  have  been  cited 
do  not  shew  that  under  the  circumstances  of  this  case  he  was 
seised  in  fact.  In  Co.  Litt.  15  a,  which  has  been  referred  to,  he 
speaks  of  the  son  dying  *'  before  entry  or  receipt  of  rent." 
Those  words  manifestly  imply  that  he  speaks  of  a  case  where  the 
rent  would  have  been  paid  to  the  son  if  he  had  lived  till  it  became 
due,  and  not  of  a  case  where  there  has  been  a  denial  of  his  title 
as  in  this  case.  Here  the  rent  was  received  by  another  person 
under  a  claim  of  right  as  devisee  under  the  will  of  L.  Dixon. 
So  in  the  case  cited  from  Jenk.  242,  where  the  entry  of  the 
devisee  was  held  to  be  an  entry  for  the  heir-at-law,  there  was  no 
adverse  claim ;  again,  in  OoodtiiU  v.  Newman^  there  was  an 
actual  entry  by  the  guardian  in  socage.  Here  the  plaintiff 
cannot  recover,  unless  he  succeeds  in  showing  that  a  person  who 
was  kept  out  of  the  enjoyment  of  the  freehold  during  his  whole 
life  by  an  adverse  agreement  between  the  tenant  and  a  third 
person,  was  nevertheless  actually  seised  of  the  freehold.  This 
would  have  been  a  disseisin  if  the  obligor  had  entered  or  received 
rent,  Boll.  Abr.  Disseisin  (C),  pi.  8,  Bro.  Abr.  Disseisin,  pi.  96. 
But  as  he  had  not  entered  or  received  rent  it  was  an  abatement, 
for  if  the  obligor  having  received  rent  would  have  been  disseised 
by  a  subsequent  payment  of  it  to  another,  why  should  not  the 
payment  of  it  to  another  db  initio,  prevent  him  from  ever 
[  *804  ]  becoming  seised  ?  In  Com.  Dig.  ^Abatement  (A  1),  it  is  defined 
to  be  '^  when  on  a  dying  seised,  one  without  right  enters  before 
the  heir."  And  in  Co.  Litt.  277  a,  it  is  said,  that  an  abator 
takes  away  the  freehold  in  law  descended  to  the  heir.  The 
question  put  as  to  the  bringing  a  real  action  is  also  important, 
for  how  can  it  be  said  that  the  obligor  took  the  esplees,  when 
John  Milbourn  and  his  wife  received  all  the  rent  which  was  paid 
for  the  land. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  verdict  on  the  last  issue  must  be 
entered  for  the  plaintiffs.  It  is  clear  that  if  the  obligor  was 
ever  actually  seised  of  thee  state  in  question,  for  however  short 
a  time,  the  defendant  takes  it  by  descent  from  him.    But  the 
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seisin  of  the  obligor  must  be  shewn  to  have  been  a  seisin  in  fact.  Bushbt 
That  is  also  necessary  to  make  a  possessio  fratriSf  so  as  to  cause  dixon, 
the  descent  of  an  estate  to  a  sister  of  the  whole  blood,  in  prefer- 
ance  to  a  brother  of  the  half  blood ;  and  therefore  whatever 
seisin  suffices  in  the  latter  case  will  suffice  to  charge  the  defendant 
in  this  action.  Adverting  to  the  doctrine  on  this  point  in 
Ck).  Litt.  15  a,  we  find  it  laid  down  thus :  *'  If  the  father 
maketh  a  lease  for  years,  and  the  lessee  entreth  and  dieth,t  the 
eldest  son  dieth  during  the  term,  before  entry  or  receipt  of  rent, 
the  youngest  son  of  the  half-blood  shall  not  inherit,  but  the 
sister ;  because  the  possession  of  the  lessee  for  years "  (and  a 
tenant  from  year  to  year  is  to  be  considered  a  lessee  for  years 
for  this  purpose,)  "  is  the  possession  of  the  eldest  son  so  as  he 
is  actually  seised  of  the  fee  simple,  and  consequently  the  sister 
of  the  whole  blood  is  to  be  heir."  This  establishes  that  the 
possession  *of  a  tenant  for  years,  being  a  rightful  possession,  is  [  *305  ] 
considered  in  law  as  the  possession  of  the  heir,  and  therefore 
gives  him  a  seisin  in  fact.  On  the  authority  of  this  doctrine, 
which  has  been  very  often  recognized  in  other  cases,  I  think 
that  we  are  bound  to  say  that  the  obligor,  J.  M.  Dixon,  was  for 
a  time  seised  in  fact  of  Simeon's  Onset,  and  consequently  that 
the  defendant  had  the  land  by  descent  from  him,  and  is  thereby 
rendered  chargeable  in  this  action. 

BatiiBY,  J. : 

It  is  clear  on  which  side  the  justice  of  this  case  lies,  for  as  heir 
either  of  Lucy  Dixon  or  of  his  father,  the  defendant  is  certainly 
liable  to  discharge  this  bond.  But  still  we  must  see  that  he  is 
properly  charged  as  heir  of  his  father,  in  order  to  give  judgment 
for  the  plaintiffs  in  this  action.  It  seems  to  me  that  the  taking 
of  the  esplees  by  the  tenant  is  a  takiag  for  the  person  seised  of 
the  freehold.  In  Ratcliff's  caset  there  is  this  passage  relating 
to  the  doctrine  ol  possessio  fratris,  "  If  the  elder  son  enters,  and 
by  his  own  act  hath  gained  the  actual  possession,  or  if  the  lands 
were  leased  for  years,  or  in  the  hands  of  a  guardian,  and  the 
lessee  or  guardian  possess  the  land,  there  the  possession  of  the 
lessee  or  guardian  doth  vest  the  actual  fee  and  freehold  in 
t  I.e.  the  father  dieth.  1 3  Go.  Bep.  42. 


368  1824.    K.  B.    8  B*  <fe  C.  805— 807-  [e.r. 

BusHBT  the  elder  brother/'  Where  there  is  no  one  in  possession  at  the 
Dixon.  death  of  the  ancestor,  there  must  be  an  actual  entry  by  the  heir 
to  give  him  the  seisin  in  fact.  But  when  there  is  a  tenant,  his 
possession  becomes  that  of  the  heir  immediately  on  the  death  of 
the  ancestor.  The  subsequent  misconduct  of  the  tenant  in  paying 
[  *S06  ]  rent  to  another  person,  or  the  mistake  of  the  heir  as  *to  his  rights, 
cannot  by  relation  alter  the  nature  of  the  seisin  which  he  before 
had.  In  this  case,  therefore,  I  am  of  opinion  that  the  defendant 
took  the  land  in  question  by  descent  from  his  father,  and  that  the 
verdict  on  the  last  issue  must  be  entered  for  the  plaintiffs. 

HOLROYD,  J. : 

I  think  that  the  defendant  is  liable  to  this  action  as  heir  of  his 
father,  having  received  lands  by  descent  from  him,  his  father 
having  been  seised  of  them  in  fact.  Lord  Coke  puts  the  two  cases 
of  a  man  dying  seised  of  lands  in  his  own  possession,  and  of 
lands  in  the  possession  of  a  tenant  for  years.  If  he  is  in  posses- 
sion himself  the  freehold  descends  on  the  heir,  and  he  is 
immediately  seised  in  law,  but  not  in  fact.  In  Go.  Litt.  277  a, 
speaking  of  an  abator,  he  says :  *^  Abate  is  both  an  English  and 
French  word,  and  signifieth  in  his  proper  sense,  to  diminish  or 
take  away ;  as  here  by  his  entry  he  diminisheth  and  taketh  away 
the  freehold  in  law  descended  to  the  heir."  And  again :  '*  A  dis- 
seisin is  a  wrongful  putting  out  of  him  that  is  actually  seised  of 
a  freehold.  An  abatement  is  when  a  man  died  seised  of  an 
estate  of  inheritance,  and  between  the  death  and  the  entry  of  the 
heir  an  estranger  doth  interpose  himself,  and  abate."  So  that  if 
a  man  die  seised  of  land  in  his  own  possession,  and  the  heir  does 
not  enter,  and  a  third  person  does,  that  which  would  have  been 
a  disseisin  if  the  heir  had  entered,  is  an  abatement.  Again,  in 
Go.  Litt.  248  a,  it  is  said,  that  if  the  ancestor  leases  for  years, 
and  dies,  the  possession  of  the  lessee  for  years  maketh  an  actual 
freehold  in  the  eldest  son.  Thus,  the  case  of  an  ancestor  dying 
seised  of  lands  in  the  possession  of  a  tenant  for  years,  is,  in  this 
respect,  put  on  a  different  footing  from  his  dying  seised  where 
[  •307  ]  there  is  ^no  tenant ;  and  in  the  former  case  the  heir  has  such  a 
seisin  as  renders  the  land  descendible  from  him.  And  if  there 
be  an  actual  seisin  in  the  heir,  that  will  not  be  defeated  ab  initio 
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by  a  sabseqaent  neglect  on  his  part  to  claim  rent,  or  on  the  part      bushby 
of  the  tenant  to  pay  it.    The  lessee  was  boond  to  pay  rent  to  the       dixon. 
lessor  and  his  heirs,  and  therefore  cannot  be  permitted  to  say 
that  he  took  the  esplees  for  any  one  else.    The  defendant  in  this 
case  then  must  claim  the  land  by  descent  from  his  father,  the 
obligor,  and  is  liable  to  be  charged  with  the  bond  debt. 

LiTTIiEDAliE,  J. : 

I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover 

on  the  third  issae.    If  the  obligor  was  ever  actually  seised,  the 

defendant  takes  by  descent  from  him.    At  the  moment  of  Lucy 

Dixon's  death,  the  obligor  did  become  actually  seised,  for  the 

possession  of  the  tenant  for  years  is  the  possession  of  the  owner 

of  the  freehold.    In  the  old  entries  of  pleadings  in  real  actions 

leases  for  years  are  never  noticed ;  it  is  never  said  that  the  land 

descended  from  A.  to  B.  subject  to  a  term.    In  those  days  it  was 

considered  that  the  tenant  was  in  the  nature  of  a  bailiff  or  servant, 

and  therefore  that  he  took  the  esplees  for  the  benefit  of  the 

owner  of  the  freehold,  t    But  stress  has  been  laid  on  the  fact 

of  rent  being  paid  to  a  third  person.     That,  however,  makes 

no  difference.    Although  no  rent  was  paid  to  the  obligor,  still  at 

the  moment  of  Lucy  Dixon's  death  the  possession  of  the  tenant 

was  the  possession  of  her  heir.    He  then  became  immediately 

seised  in  fact.    It  is  immaterial  to  this  question  whether  he  was 

afterwards  ^disseised  or  not,  the  land  descended  from  him  to  the      [  *808 1 

defendant,  who  is  therefore  liable  to  discharge  the  bond  of  his 

ancestor. 

Judgment  for  the  plaintiffs. 

t  See  Gfilb.  T^n.  34  ;  Co.  litt.  239  b,  n.  2 ;  Watk.  on  Descents,  108. 
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1824.         LYTTLETON  and  Anothee  v.  CROSS  and  MOODY, 
j.~j  ExECUTOBs  OP  HUGH  LUSH,  DECEAaosD. 

(3  Bam.  &  Ci^as.  317—331 ;  S.  C.  6  Dowl.  &  By.  176 ;  3  L.  J.  E.  B.  2.) 

In  an  action  against  an  ezeoator  for  breabhes  of  ooyenants  in  an 
indenture  made  by  his  testator,  the  defendant  haying  pleaded  in  chief 
pUne  adminidravit  and  a  retainer  for  a  simple  contract  debt,  upon  which 
issues  were  taken  and  joined,  and  then  fuU  darrein  continuance,^  a  judg- 
ment recovered  .upon  a  bond  of  the  testator's  after  the  last  continuance, 
(being  the  laiit  day  of  Trinity  Term,)  to  wit,  on  the  second  day  of 
August,  as  of  Trinity  Term  preceding ;  to  which  the  plaintiff  replied, 
that  the  defendants  had  ndtioe  of  the  bond  before  the  commencement  of 
the  action :  Held,  upon  demurrer  to  the  replication,  that  the  plea  was 
well  pleaded,  and  was  an  answer  to  the  action. 

Declaration  of  Hilary  Term,  8  Geo.  IV.,  upon  an  indenture 
made  between  Sir  B.  C.  Hoare,  Bart.,  and  the  plaintiffs  of  the 
one  part,  and  Hugh  Lush,  deceased,  of  the  other  part,  by  which, 
in  pursuance  of  an  agreement  for  an  exchange  of  lands,  Lush 
granted,  bargained,  sold,  and  exchanged  to  the  plaintiffs,  their 
heirs  and  assigns,  a  cottage  or  dwelling-house,  lands,  heredita- 
ments, and  premises,  habendum  to  the  plaintiffs,  their  heirs  and 
assigns,  for  ever.  Covenant  by  Lush  for  good  title  and  for  quiet 
enjoyment.  Breach,  that  Lush  had  not  good  title,  and  that 
plaintiffs  were  evicted  by  two  persons  having  lawful  title.  Plea, 
[  *318  ]  that  the  defendants  *had  fully  administered  all  and  singular  the 
goods  and  chattels  of  the  testator.  Secondly,  a  retainer  by 
Cross,  one  of  the  executors,  with  the  assent  of  the  other,  on 
account  of  a  promissory  note  given  by  the  testator  to  Cross  the 
executor  for  1002. ;  and  that,  at  the  time  of  his  death,  the  same 
was  due ;  and  that  the  defendants  had  fully  administered  all  the 
goods  and  chattels  of  the  deceased,  except  goods  and  chattels  of 
the  value  of  B6L  which  were  not  sufficient  to  satisfy  the  debt  due 
to  Cross  the  executor.  Beplication,  of  Trinity  Term,  that  the 
defendants  had  assets  of  the  value  of  the  damages  sustained  by 
the  plaintiffs  by  reason  of  the  breaches  of  covenant.  Bejoinder, 
which  was  of  Hilary  Term,  4  Geo.  IV.,  joining  issue  upon  the 
replication.  At  the  assizes  at  Bridgwater,  on  the  2nd  August, 
1828,  the  defendants  pleaded  puis  darrein  continuance^  that  one 
Thomas  Cross,  after  the  death  of  Lush,  to  wit,  in  Trinity  Term 

t  See  now  E.  S.  C.  Ord.  XXTV.,  whioh  appears  to  be  founded  on  the 
principle  of  the  old  piactioe. — ^B.  C. 
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in  the  4th  year  of  Geo.  IV.,  by  bill  without  the  King's  writ,  had  Lyttlkton 
impleaded  the  defendants,  as  executors  in  a  certain  plea  of  debt,  gboss. 
for  the  sum  of  800Z.  upon  a  writing  obligatory  entered  into  by 
Lnsh  in  his  lifetime  to  Thomas  Gross;  and  such  proceedings 
were  thereupon  had  in  the  said  plea  of  debt,  that  the  said  ' 
Thomas  Cross  afterwards,  and  after  the  last  contiauance  of  this 
said  cause,  that  is  to  say,  after  the  18th  day  of  June  in  the  year 
last  aforesaid,  from  which  day,  until  the  6th  day  of  November  in 
Michaelmas  Term  next,  unless  the  justices  assigned  to  hold  the 
assizes  for  the  county  of  Somerset  should  first  come  on  the  2nd 
day  of  August  in  the  year  last  aforesaid,  this  said  cause  con- 
tinued, to  wit,  on  the  said  2nd  day  of  August  as  of  last  Trinity 
Term,  in  the  4th  year  of  the  reign  of  Geo.  IV.  as  aforesaid, 
recovered  a  certain  judgment  of  the  Court  of  King's  Bench 
against  the  said  defendants  *as  executors  as  aforesaid,  whereby  [  *319  ] 
it  was  considered  that  the  said  Thomas  Cross  should  recover 
against  the  said  defendants  the  sum  of  800L  and  848.  for  his 
damages  and  costs.  After  averring  that  the  judgment  was  still 
in  force,  the  defendants  pleaded  that  they  had  fully  administered 
all  the  goods  and  chattels,  except  goods  and  chattels  of  the  value 
of  562.  which  were  not  sufficient  to  satisfy  the  debt  and  damages 
recovered  by  the  judgment.  Beplication,  that  the  defendants 
before  the  exhibiting  of  the  bill  of  the  plaintiffs,  to  wit,  on  the 
Ist  of  January,  1828,  at,  &c.,  had  notice  of  the  said  writing 
obligatory  and  debt  in  the  same  plea  mentioned.  Demurrer  and 
joinder. 

Campbell  in  support  of  the  demurrer : 

Prince  v.  Nicholson^  is  an  authority  to  shew  that  an  executor 
may  plead  puis  darrein  continuance^  a  judgment  recovered  in  a 
snit  subsequently  commenced,  and  that  the  plea  is  not  invalidated 
by  the  executor's  having  suffered  judgment  to  pass  against  him 
voluntarily.    That  case  is  not  distinguishable  from  the  present. 

He  was  then  stopped  by  the  Coubt. 

JS.  Lawes,  contra  : 

This  case  is  materially  distinguishable  from  that  of  Prince  v. 
1 15  E.  B.  612  (6  Taunt  333,  665 ;  1  Marsh.  280). 

Bb2 
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Ltttlbton  Nicholson.  The  jadgment  in  this  case  having  been  signed  in 
CEOfls.  vacation,  must  have  been  obtained  under  a  inrarrant  of  attorney 
given  by  the  defendants,  they  therefore  became  actors.  Besides, 
here  it  is  admitted  upon  the  pleadings  that  the  defendants, 
before  the  commencement  of  this  action,  had  notice  of  the  bond 
[  '820  ]  upon  which  the  judgment  was  recovered.  That  *fact  distin- 
guishes this  from  any  other  case.  The  defendants  endeavoured 
to  defeat  the  plaintiffs,  as  well  as  the  present  judgment  creditor, 
by  pleading  two  false  and  frivolous  pleas ;  and  then  after 
allowing  the  plaintiffs  to  continue  their  suit  to  the  very  day  of 
trial,  they  set  up  a  collusive  judgment  given  to  that  creditor, 
which  is  another  fraud  upon  the  plaintiffs.  If  they  had  intended 
to  prefer  this  creditor,  of  whose  claim  they  had  notice,  they 
ought  to  have  done  it  in  the  first  instance.    *    *    * 

[  821  ]  Campbell  in  reply : 

The  plaintiffs  might  have  applied  to  the  Court  to  have  the 
judgment  set  aside  if  it  was  obtained  fraudulently,  or  they  might 
have  replied  per  fraudem ;  but  they  have  pleaded  over,  and  have 
thereby  admitted  the  judgment  to  be  valid.  Besides,  Prince  v. 
Nicholson  is  an  authority  to  shew  that  an  irregular  judgment 
may  be  taken  advantage  of  by  executors  until  it  be  set  aside. 


[  922  ]       Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  plea  is  properly  pleaded,  and  that 
the  defendants  are  entitled  to  the  judgment  of  the  Court.  The 
situation  of  an  executor  is  frequently  one  of  great  difficulty.  The 
law  imposes  on  him  the  burthen  of  paying  the  debts  of  the 
testator  in  a  particular  order ;  and,  on  the  other  hand,  it  confers 
on  him  certain  privileges.  One  of  those  privileges  is,  that  he 
has  a  right  to  retain  for  his  own  debt  in  preference  to  all  other 
creditors  of  equal  degree;  and  that,  among  creditors  of  equal 
degree,  he  may  pay  one  in  preference  to  another.  He  may  even, 
after  actions  are  commenced  against  him  by  a  creditor  on  simple 
contract,  confess  a  judgment  in  favor  of  another  creditor  of 
equal  degree,  and  thus  give  the  latter  a  preference.  That  was 
expressly  decided  in  Prince  v.  Nicholson.    The  action  was  for 
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goods  sold  to  the  testator,  the  executor  pleaded  in  chief  non  Ltttlstov 
assumpsit,  and  at  Nisi  Frios  pleaded  p^t«  darrein  contimumce,  a  cboss. 
plea  of  three  judgments  recovered  against  him,  as  executor,  in 
the  same  term  in  actions  of  debt,  which  were  commenced  also  in 
that  term  for  money  borrowed  by  the  testator,  and  plene  adminis- 
travit  prater  900L  the  amount  of  those  judgments.  That  case 
was  argued  with  great  learning  and  ability.  One  of  the  objections 
was,  that  the  executor  having  pleaded  in  chief,  could  not  plead 
another  judgment  recovered  against  him  as  executor  since  the 
last  continuance,  because  such  judgment  must  have  been  suffered 
voluntarily.  The  judgment  of  the  Court  was  *delivered  by  Lord  [  '^s  ] 
Chief  Justice  Gibbs,  who  was  a  lawyer  of  great  eminence  in  every 
department  of  his  profession,  and  peculiarly  skilled  in  the  science 
and  practice  of  pleading.  The  Court  of  Common  Pleas  decided 
that  the  plea  was  not  invalidated  by  the  defendant's  having 
suffered  judgment  to  pass  against  him  voluntarily.  Now,  the 
present  case  is  not  distinguishable  from  that,  and  must  be 
governed  by  it.  It  is  said,  however,  that  in  this  case  the  judg- 
ment was  entered  up  on  a  warrant  of  attorney.  I  doubt  whether 
there  be  sufficient  facts  to  enable  us  to  draw  that  inference ;  but 
if  there  be,  the  same  inference  might  have  been  drawn  from  the 
facts  in  Prince  v.  Nicholson,  for  the  judgments  were  obtained  in 
the  same  term  in  which  the  actions  were  commenced.  I  am, 
therefore,  of  opinion  that  the  defendants  were  authorized  by  law 
to  confess  a  judgment  in  favor  of  another  creditor  even  after  the 
commencement  of  the  present  action,  and  that  the  judgment  so 
recovered  is  an  answer  to  the  present  action. t  *  *  *  The  [324] 
judgment  of  the  Court  must  be  for  the  defendants. 

Bayley,  J. : 

An  executor  has  a  right  to  pay  one  creditor  in  preference  to 
another  of  the  same  degree,  and  he  has  it  in  his  election  to  give 
a  preference  by  confessing  a  judgment  to  one  of  several  creditors 
of  equal  degree,  who  have  brought  actions  against  him.    In 

f  The   parts   of   the   judgments  time,  and  related  to  the  first  day  of 

omitted  relate  to  an  objection  raised  the  Term.    Upon  this  they  held  that 

upon  a  now  obsolete  fiction  of  law  this  fiction  did  not  prevent  the  real 

that  a  j  udgment  was  obtained  in  Term  date  being  pleaded  and  proved. — B.  0. 
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Ltttlbtok  some  instances  executors  may  possibly  act  capriciously,  but  there 
Cbobs.  ^^®  many  where,  in  the  exercise  of  a  sound  ^discretion,  they 
[  *825  ]  may  with  great  propriety  prefer  one  creditor  to  another  ;  and  I 
think  it  highly  probable  in  this  case  that  the  defendants  were 
well  warranted  in  confessing  a  judgment  to  the  bond  creditor, 
though  that  might  ultimately  prejudice  the  plaintiffs,  who  had 
only  a  claim  to  unliquidated  damages  for  breach  of  covenant. 
It  is  quite  clear,  however,  that  the  defendants  had  a  right  to 
prefer  the  one  to  the  other ;  and  that  if  this  judgment,  instead 
of  being  pleaded  as  a  plea  puU  darrein  continvance,  could  have 
been  originally  pleaded  in  bar,  it  would  have  been  a  good  answer 
to  the  action.    *    *    ♦ 

[  327  ]  HOLROYD,  J.  I 

I  think  that  the  plea  puis  darrein  continuance,  is  an  answer  to 
this  action,  notwithstanding  the  fact  alleged  in  the  replication, 
that  the  defendants  before  the  commencement  of  the  action  had 
notice  of  the  bond,  and  that  the  plea  is  to  be  taken  to  have  been 
pleaded  since  the  last  continuance.  According  to  the  case  of 
Prince  v.  Nicholson,  it  makes  no  difference  that  the  defendants 
[*328]  had  knowledge  of  the  debt  upon  which  *the  judgment  was 
recovered.  That  case  is  in  no  respect  different  from  the  present, 
and  it  shews  that  a  judgment  recovered  against  the  defendant 
since  the  commencement  of  the  action  may  be  pleaded  puis 
darrein  continuance.  I  think  that  decision  was  founded  upon 
just  and  proper  reasons.  There  being  no  doubt,  therefore,  that 
the  executors  had  power  to  prefer  one  creditor  to  another,  the 
only  question  is,  whether  the  defendants  have  pleaded  this  plea 
puis  darrein  continuance  within  due  time.    *    *    * 

[  330  ]  LlTTLEDAIiE,  J.  : 

This  action  being  founded  upon  a  specialty,  and  the  judgment 
pleaded  being  also  founded  upon  a  specialty,  I  have  no  doubt 
that  the  executors  had  the  right  to  prefer  one  creditor  to  another 
by  confessing  judgment,  and  that  if  the  judgment  were  recovered 
before  the  plea  pleaded  it  might  be  pleaded  in  bar;  or  if  recovered 
before  the  trial,  after  issue  joined,  it  might  be  pleaded  jmts 
darrein  contintumce.    I  accede  entirely  to  the  doctrine  laid  down 
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in  Prince  v.  Nicholson,  bat  in  that  case  the  plea  was  pleaded  in  Ltttlibton 
Temiy  with  a  special  memorandum,  so  that  it  appeared  upon  c^es. 
the  record  that  the  judgment  mentioned  in  the  plea  had  been 
obtained  before  the  trial.  The  difficulty  which  I  have  felt 
during  the  course  of  the  argument  is,  that  it  does  not  primd  facie 
appear  upon  this  record  that  the  judgment  was  obtained  since 
the  last  continuance.    *    *    * 

Judgment  for  the  defendants. 


MOOKE  V.  EAWSON.t  ^^ 

(3  Barn.  &  Oroes.  332—341 ;  8.  C.  6  Dowl.  &  By.  234 ;  3  L.  J.  £.  B.  32.)  [  332  ] 

The  right  to  light  is  acquired  by  enjoyment,  and  may  be  lost  by  a 
difloontinuanoe  of  the  enjoyment,  nnless  the  party  who  oeaaes  to  enjoy 
at  the  same  time  does  some  act  to  shew  an  intention  of  resuming  the 
enjoyment  within  a  reasonable  time.  And,  therefore,  where  in  case  by 
a  reversioner  for  obstructing  lights,  it  appeared  that  the  plaintifrs 
messuage  was  an  ancient  house,  and  that  adjoining  to  it  tiiere  had 
formerly  been  a  building,  in  which  there  was  an  ancient  window,  next 
the  lands  of  the  defendant,  and  that  the  former  owner  of  the  plaintiff's 
premises,  about  seventeen  years  before,  had  pulled  down  this  building, 
and  erected  on  its  site  another  with  a  blank  wall,  next  adjoining  the 
jiremisee  of  the  defendant;  and  this  latter,  about  three  years  before  the 
commencement  of  the  action,  erected  a  building  next  the  blank  wall  of 
the  plaintiff,  who  then  opened  a  window  in  that  wall  in  the  same  place 
where  the  ancient  window  had  been  in  the  old  building :  it  was  held, 
that  he  could  not  maintain  any  action  against  the  defendant  for 
obstructing  the  new  window ;  beotuse,  by  erecting  the  blank  waU,  he 
not  only  ceased  to  enjoy  the  light,  but  had  evinced  an  intention  never 
to  resume  the  enjoyment. 

Casb  for  obstructing  lights.  Plea,  not  guilty.  At  the  trial 
before  Hullock,  B.,  at  the  last  Spring  Assizes  for  the  county  of 
Derby,  it  appeared,  that  the  plaintiff  was  seised  in  fee  of  a 
messuage  and  building,  with  a  yard,  garden,  and  appurtenances, 
situate  at  Bipley,  in  that  county,  in  the  occupation  of  a  tenant 

f  This  case  has  been   frequently  applying  the  principle  to  a  private 

cited  as  the  primary   authority  in  right  of    way,  says: — ''Ever  since 

legaxd  to  the  abandonment  of  ease-  the  great  case  of  Moore  v.  Bawson 

ments.  Jn  Midland  By.  Co.  Y.Oribhle,  with  regard  to  ancient  lights,  the 

'95,  2  Ch.   827,  831,  64  L.  J.  Oh.  law  as  to  abandonment  of  easements 

826, 828,  C.A.,Lord  Justice  Lindlet,  has  been  perfectly  wellsettled."—E.O. 
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MooBs  from  year  to  year.  The  defendant  was  the  owner  of  other 
BAwsoir.  messaages  and  premises  next  adjoining  the  plaintiff's,  on  the 
northern  side  thereof.  The  plaintiff's  messuage  was  an  ancient 
house,  and  adjoining  to  it  there  had  been  a  building  formerly 
used  as  a  weaver's  shop.  The  old  shop  had  ancient  windows, 
for  the  convenience  of  light  to  the  weavers  who  worked  looms 
there.  About  seventeen  years  ago  the  then  owner  and  occupier 
of  the  premises  took  down  the  old  shop,  and  erected  on  the  same 
site  a  stable,  having  a  blank  wall  next  adjoining  to  the  premises 
of  the  present  defendant.  This  building  had  latterly  been  used 
as  a  wheelright's  shop.  About  three  years  ago,  and  while  the 
plaintiff's  premises  continued  in  this  state,  the  defendant  erected 
a  building  next  to  the  blank  wall,  and  the  plaintiff  then  opened  a 
window  in  that  wall,  in  the  same  place  where  there  had  formerly 
been  a  window  in  the  old  wall,  and  the  action  was  brought  for 
the  obstruction  of  this  new  window  by  the  building  so  erected 
by  the  defendant.     The  learned  Judge  directed  the  jury  to  find 

[  *3S3  ]  *a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit.  A  rule  nUi  having  been  obtained 
accordingly, 

Vaughan^  Serjt.  and  N.  R.  Clarke  shewed  cause : 

Every  man,  j>rtm<l/act«,  is  entitled  to  enjoy  all  the  light  and 
air  which  come  to  his  own  land.  The  enjoyment  of  lights  for 
twenty  years,  in  a  particular  mode,  is  presumptive  evidence  of 
a  grant  by  the  owner  of  the  adjoining  land  of  the  privilege  so  to 
enjoy  the  light.  Here,  the  former  owners  of  the  plaintiff's 
premises  enjoyed  the  light  for  that  period,  they  must  therefore 
be  taken  to  have  had  a  grant  from  some  person  capable  of 
making  it ;  and  that  being  so,  the  right  which  was  once  vested 
in  the  owners  of  the  plaintiff's  premises,  could  not  be  divested 
out  of  them,  except  by  a  release  of  the  right  so  granted  to  them, 
or  by  a  non  user  of  the  right  for  such  a  length  of  time  as  would 
warrant  the  presumption  of  a  release.  If,  therefore,  there  had 
been  a  non-user  for  twenty  years,  a  release  might  be  presumed, 
but  a  non-user  for  a  less  period  does  not  warrant  such  a  pre- 
sumption.   In  Lethbridge  v.  Winter  t  a  gate  had  been  erected  in 

t  10  B.  B.  676,  n.  (1  Gamp.  263,  n.). 
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a  place  where  a  similar  gate  had  formerly  stood,  but  where,  for       Moobb 

the  twelve  years  preceding,  there  had  been  none.  It  was  contended      rawisov. 

for  the  defendant,  thai  from  suffering  the  gate  to  be  down  so 

long,  and  permitting  the  public  to  use  the  way  without  obstruction 

for  BO  many  years,  the  plaintiff,  and  those  under  whom  he 

claimed,  must  be  considered  as  having  completely  dedicated  the 

way  to  the  public,  and  that  the  gate  could  not  be  replaced.    The 

plaintiff  recovered  a  verdict,  and  the  Court  of  King's  Bench 

refused  to  grant  a  rule  nisi  to  set  it  aside.     This  is  an  authority 

to  shew,  that  a  party  ^does  not  lose  his  rights  by  a  mere  non      [  *384  ] 

user  for  twelve  years. 

Denman  and  Reader,  contra : 

Light,  air,  and  water  are  primd  facie  publici  juris,  but 
individuals  may  acquire  a  right  to  them  by  occupancy  or 
enjoyment,  and  if  the  right  is  acquired  by  enjoyment,  it  may 
also  be  lost  by  a  discontinuance  of  it.  The  period  of  enjoyment 
necessary  to  give  an  individual  an  exclusive  right  to  enjoy  light, 
air,  and  water,  is  fixed  by  the  municipal  law  of  the  country,  and, 
by  the  law  of  England,  that  period  is  twenty  years,  but  as  the 
right  is  acquired  by  enjoyment,  it  may  be  lost  by  non  user, 
unless  the  party  who  has  appropriated  to  himself  the  light,  air, 
or  water,  at  the  time  when  he  discontinues  the  use,  does  some 
act  to  indicate  to  others  his  intention  to  resume  it  within  a 
reasonable  time.  Here,  the  plaintiff  or  the  former  owner  of  his 
premises  did  no  act  of  that  kind.  On  the  contrary,  the  erecting 
of  the  blank  wall  on  the  site  of  that  which  formerly  had  the 
windows,  indicated  an  intention  not  to  resume  the  enjoyment  of 
the  light  in  the  mode  in  which  they  formerly  had  it.  It  is  true, 
that  twenty  years  being  the  fixed  period  necessary  to  give  an 
exclusive  right  to  enjoy  the  light  in  a  particular  mode  derogatory 
to  the  rights  of  others,  it  has  been  usual  to  direct  juries  in  such 
cases  to  presume  that  such  right  has  been  transferred  to  the 
owner  of  the  property  who  has  so  enjoyed  it,  by  the  owner  of 
the  adjoining  land,  by  an  instrument  adapted  to  convey  such 
right.  Now  the  right  to  the  light  being  incident  to  the  land 
itself,  the  right  to  enjoy  in  a  particular  mode  a  portion  of  the 
light  which  primd  fade  belongs  to  the  owner  of  the  adjoining 
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MooBE  land,  and  "v^hich  he  may  appropriate  to  his  own  use,  is  an 
Eawboh.     easement  annexed  to  the  land,  and  most  *be  transferred  by  deed. 

[  *S36  ]  In  ordinary  oases,  where  the  enjoyment  of  the  light  in  the 
particular  mode  has  continued  down  to  the  very  time  of  the 
obstruction  complained  of,  it  has  been  usual  to  presume  a  deed 
of  grant  from  the  person  who  had  the  fee  simple  of  the  adjoining 
land,  such  a  deed  alone  being  consistent  with  the  facts  of  the 
case.  But  the  facts  of  this  case  do  not  make  it  necessary  to 
presume  that  there  was  any  such  grant.  It  is  consistent  with 
those  facts  that  the  owner  of  the  land  adjoining  the  plaintiff's 
may  have  entered  into  a  covenant  with  the  former  owners,  to 
allow  them,  or  those  deriving  title  under  them,  the  enjoyment  of 
the  light  in  the  mode  in  which  it  had  been  formerly  enjoyed  for 
a  term  of  years,  determining  at  the  time  when  the  former  owner 
of  the  plaintiff's  premises  built  the  blank  wall.  Such  a  deed  is 
consistent  with  the  enjoyment  proved,  and  the  jury  ought  not 
to  be  directed  to  presume  any  other  deed  than  that  which 
is  necessary  to  account  for  the  enjoyment.  In  Barker  v. 
Richardson,^  where  lights  had  been  enjoyed  for  more  than 
twenty  years,  contiguous  to  land  which  within  that  period 
had  been  glebe  land,  but  was  conveyed  to  a  purchaser  under 
56  Geo.  III.  c.  147,  it  was  held,  that  no  valid  grant  could  be 
presumed,  inasmuch  as  the  rector,  who  was  mere  tenant  for  life, 
could  not  grant  the  easement. 

Abbott,  Gh.  J. : 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  maintain 
this  action.  It  appears  that  many  years  ago  the  former  owner 
of  his  premises  had  the  enjoyment  of  light  and  air  by  means  of 
certain  windows  in  a  wall  of  his  house.  Upon  the  site  of  this 
[«886]  *wall  he  built  a  blank  wall  without  any  windows.  Things 
continued  in  this  state  for  seventeen  years.  The  defendant,  in 
the  interim,  erected  a  building  opposite  the  plaintiff's  blank  wall, 
and  then  the  plaintiff  opened  a  window  in  that  which  had 
continued  for  so  long  a  period  a  blank  wall  without  windows, 
and  he  now  complains  that  that  window  is  darkened  by  the 
buildings  which  the  defendant  so  erected.  It  seems  to  me  that, 
t  23  B.  E.  400  (4  B.  &  Aid.  579). 
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if  a  person  entitled  to  ancient  lights  palls  down  his  house  and  moobe 
erects  a  blank  wall  in  the  place  of  a  wall  in  which  there  had  bawbon. 
been  windows,  and  suffers  that  blank  wall  to  remain  for  a 
considerable  period  of  time,  it  lies  upon  him  at  least  to  shew, 
that  at  the  time  when  he  so  erected  the  blank  wall,  and  thus 
apparently  abandoned  the  windows  which  gave  light  and  air  to 
the  house,  that  was  not  a  perpetual,  but  a  temporary  abandon- 
ment of  the  enjoyment;  and  that  he  intended  to  resume  the 
enjoyment  of  those  advantages  within  a  reasonable  period  of 
time.  I  think  that  the  burthen  of  shewing  that  lies  on  the 
party  who  has  discontinued  the  use  of  the  light.  By  building 
the  blank  wall,  he  may  have  induced  another  person  to  become 
the  purchaser  of  the  adjoining  ground  for  building  purposes,  and 
it  would  be  most  unjust  that  he  should  afterwards  prevent  such 
a  person  from  carrying  those  purposes  into  effect.  For  these 
reasons  I  am  of  opinion,  that  the  rule  for  a  nonsuit  must  be 
made  absolute. 

Batley,  J. : 

The  right  to  light,  air,  or  water,  is  acquired  by  enjoyment,  and 
will,  as  it  seems  to  me,  continue  so  long  as  the  party  either 
continues  that  enjoyment  or  shews  an  intention  to  continue  it. 
In  this  case  the  former  owner  of  the  plaintiff's  premises  had 
acquired  a  right  to  the  enjoyment  of  the  light ;  but  he  chose  to 
relinquish  that  enjoyment,  and  to  erect  a  blank  *wall  instead  of  [  *887  ] 
one  in  which  there  were  formerly  windows.  At  that  time  he 
ceased  to  enjoy  the  light  in  the  mode  in  which  he  had  used  to 
do,  and  his  right  ceased  with  it.  Suppose  that,  instead  of  doing 
that,  he  had  pulled  down  the  house  and  buildings,  and  converted 
the  land  into  a  garden,  and  continued  so  to  use  it  for  a  period  of 
seventeen  years ;  and  another  person  had  been  induced  by  such 
conduct  to  buy  the  adjoining  ground  for  the  purposes  of  building. 
It  would  be  most  unjust  to  allow  the  person  who  had  so 
converted  his  land  into  garden  ground,  to  prevent  the  other 
from  building  upon  the  adjoining  land  which  he  had,  under  such 
circumstances,  been  induced  to  purchase  for  that  purpose.  I 
think  that,  according  to  the  doctrine  of  modem  times,  we  must 
consider  the  enjoyment  as  giving  the  right;   and  that  it  is  a 


880  1824.    K.  B.    8  B.  &  C.  887—888.  [b.k. 

MooBE       wholesome  and  wise  qualification  of  that  rule  to  say,  that  the 
Bawbon.      ceasing  to  enjoy  destroys  the  right,  unless  at  the  time  when  the 
party  discontinues  the  enjoyment  he  does  some  act  to  shew  that 
he  means  to  resume  it  within  a  reasonable  time. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion.  It  appears  that  the  former  owner 
of  the  plaintiff's  premises  at  one  time  was  entitled  to  the  house 
with  the  windows,  so  that  the  light  coming  to  those  windows 
over  the  adjoining  land  could  not  be  obstructed  by  the  owner  of 
that  land.  I  think,  however,  that  the  right  acquired  by  the 
enjoyment  of  the  light,  continued  no  longer  than  the  existence 
of  the  thing  itself  in  respect  of  which  the  party  had  the  right 
of  enjoyment ;  I  mean  the  house  with  the  windows ;  when  the 
house  and  the  windows  were  destroyed  by  his  own  act,  the  right 
which  he  had  in  respect  of  them  was  also  extinguished.  If, 
I  *838  ]  indeed,  at  the  time  when  he  *pulled  the  house  down,  he  had 
intimated  his  intention  of  rebuilding  it,  the  right  would  not  then 
have  been  destroyed  with  the  house.  If  he  had  done  some  act 
to  shew  that  he  intended  to  build  another  in  its  place,  then  the 
new  house,  when  built,  would  in  effect  have  been  a  continuation 
of  the  old  house,  and  the  rights  attached  to  the  old  house  would 
have  continued.  If  a  man  has  a  right  of  common  attached  to 
his  mill,  or  a  right  of  turbary  attached  to  his  house,  if  he  pulls 
down  the  mill  or  the  house,  the  right  of  common  or  of  turbary 
will  primd  facie  cease.  If  he  shew  an  intention  to  build 
another  mill  or  another  house,  his  right  continues.  But  if  he 
pulls  down  the  house  or  the  mill  without  shewing  any  intention 
to  make  a  similar  use  of  the  land,  and  after  a  long  period  of  time 
has  elapsed,  builds  a  house  or  mill  corresponding  to  that  which 
he  pulls  down,  that  is  not  the  renovation  of  the  old  house  or 
mill,  but  the  creation  of  a  new  thing,  and  the  rights  which  he 
had  in  respect  of  the  old  house  or  mill,  do  not  in  my  opinion 
attach  to  the  new  one.  In  this  case,  I  think,  the  building  of  a 
blank  wall  is  a  stronger  circumstance  to  shew  that  he  had  no 
intention  to  continue  the  enjoyment  of  his  light  than  if  he  had 
merely  pulled  down  the  house.  In  that  case  he  might  have 
intended  to  substitute  something  in  its  place.    Here,  he  does  in 
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fact  sabstitute  quite  a  different  thing,  a  wall  without  windows.       Moobb 
There  is  not  only  nothing  to  shew  that  he  meant  to  renovate  the      bawson. 
hoase  so  as  to  make  it  a  continuance  of  the  old  house,  but  he 
actually  builds  a  new  house  different  from  the  old  one,  thereby 
shewing  that  he  did  not  mean  to  renovate  the  old  house.    It 
seems  to  me,  therefore,  that  the  right  is  not  renewed  as  it  would 
have  been,  if,  when  he  had  pulled  down  the  old  house,  he  had 
shewn  an  intention  *to  rebuild  it  within  a  reasonable  time,       [*S39] 
although  he  did  not  do  so  eo  inatanti. 

LlTTLEDALB,  J.  : 

According  to  the  present  rule  of  law  a  man  may  acquire  a 
right  of  way,  or  a  right  of  common,  (except,  indeed,  common 
appendant)  upon  the  land  of  another,  by  enjoyment.  After 
twenty  years'  adverse  enjoyment  the  law  presumes  a  grant  made 
before  the  user  commenced,  by  some  person  who  had  power  to 
grant.  But  if  the  party  who  has  acquired  the  right  by  grant 
ceases  for  a  long  period  of  time  to  make  use  of  the  privilege  so 
granted  to  him,  it  may  then  be  presumed  that  he  has  released 
the  right.  It  is  said,  however,  that  as  he  can  only  acquire  the 
right  by  twenty  years'  enjoyment,  it  ought  not  to  be  lost  without 
disuse  for  the  same  period ;  and  that  as  enjoyment  for  such  a 
length  of  time  is  necessary  to  found  a  presumption  of  a  grant, 
there  must  be  a  similar  non-user,  to  raise  a  presumption  of  a 
release.  And  this  reasoning,  perhaps,  may  apply  to  a  right  of 
conomon  or  of  way.  But  there  is  a  material  difference  between 
the  mode  of  acquiring  such  rights  and  a  right  to  light  and  air. 
The  latter  is  acquired  by  mere  occupancy ;  the  former  can  only 
be  acquired  by  user,  accompanied  with  the  consent  of  the  owner 
of  the  land ;  for  a  way  over  the  lands  of  another  can  only  be 
lawfully  used,  in  the  first  instance,  with  the  consent,  express  or 
implied,  of  the  owner.  A  party  using  the  way  without  such 
consent  would  be  a  wrong  doer ;  but  when  such  a  user,  without 
interruption,  has  continued  for  twenty  years,  the  consent  of  the 
owner  is  not  only  implied  during  that  period,  but  a  grant  of  the 
easement  is  presumed  to  have  taken  pl&ce  before  the  user 
commenced.  The  consent  of  the  owner  of  the  land  was  necessary, 
however,  to  make  the  user  of  the  way  (from  *which  the  pre-       [  •340  ] 
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MoosB  smnption  of  the  grant  is  to  arise)  lawful  in  the  first  instance. 
Ejlwbos,  But  it  is  otherwise  as  to  light  and  air.  Every  man  on  his  own 
land  has  a  right  to  all  the  light  and  air  which  will  come  to  him, 
and  he  may  erect,  even  on  the  extremity  of  his  land,  buildings 
with  as  many  windows  as  he  pleases.  In  order  to  make  it  lawful 
for  him  to  appropriate  to  himself  the  use  of  the  light,  he  does  not 
require  any  consent  from  the  owner  of  the  adjoining  land.  He 
therefore  begins  to  acquire  the  right  to  the  enjoyment  of  the 
light  by  mere  occupancy.  After  he  has  erected  his  building  the 
owner  of  the  adjoining  land  may,  afterwards,  within  twenty 
years,  build  upon  his  own  land,  and  so  obstruct  the  light  which 
would  otherwise  pass  to  the  building  of  his  neighbour.  But  if 
the  light  be  suffered  to  pass  without  interruption  during  that 
period  to  the  building  so  erected,  the  law  implies,  from  the  non- 
obstruction  of  the  light  for  that  length  of  time,  that  the  owner 
of  the  adjoining  land  has  consented  that  the  person  who  has 
erected  the  building  upon  his  land  shall  continue  to  enjoy  tiie 
light  without  obstruction,  so  long  as  he  shall  continue  the 
specific  mode  of  enjoyment  which  he  had  been  used  to  have 
during  that  period.  It  does  not,  indeed,  imply  that  the  consent 
is  given  by  way  of  grant ;  for  although  a  right  of  common  (except 
as  to  common  appendant)  or  a  right  of  way  being  a  privilege  of 
something  positive  to  be  done  or  used  in  the  soil  of  another  man's 
land,  may  be  the  subject  of  legal  grant,  yet  light  and  air,  not 
being  to  be  used  in  the  soil  of  the  land  of  another,  are  not  the 
subject  of  actual  grant;  but  the  right  to  insist  upon  the  non- 
obstruction  and  non-interruption  of  them  more  properly  arises 
by  a  covenant  which  the  law  would  imply  not  to  interrupt  the 
free  use  of  the  light  and  air.    The  right,  therefore,  is  acquired 

r  *34i  ]  by  mere  ^occupancy,  and  ought  to  cease  when  the  person  who 
BO  acquired  it  discontinues  the  occupancy.  If,  therefore,  as  in 
'  this  case,  the  party  who  has  acquired  the  right  once  ceases  to 
make  use  of  the  light  and  au:  which  he  had  appropriated  to 
his  own  use,  without  shewing  any  intention  to  resume  the 
enjoyment,  he  must  be  taken  to  have  abandoned  the  right.  I 
am  of  opinion,  that  as  the  right  is  acquired  by  mere  user,  it  may 
be  lost  by  non-user.  It  would  be  most  inconvenient  to  hold, 
that  the    property  in  light    and    air,   which    is   acquired    by 
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oceapancy,  can  only  be  lost  "v^here  there  has  been  an  abandon-  moore 
ment  of  the  right  for  twenty  years.  I  think,  that  if  a  party  does  bawbon. 
any  act  to  shew  that  he  abandons  his  right  to  the  benefit  of  that 
light  and  air  which  he  once  had,  he  may  lose  his  right  in  a  much 
less  period  than  twenty  years.  If  a  man  pulls  down  a  house 
and  does  not  make  any  use  of  the  land  for  two  or  three  years, 
or  converts  it  into  tillage,  I  think  he  may  be  taken  to  have 
abandoned  all  intention  of  rebuilding  the  house;  and,  con- 
sequently, that  his  right  to  the  light  has  ceased.  But  if  he 
builds  upon  the  same  site,  and  places  windows  in  the  same  spot, 
or  does  any  thing  to  shew  that  he  did  not  mean  to  convert  the 
land  to  a  different  purpose,  then  his  right  would  not  cease.  In 
this  case,  I  think  that  the  owner  of  the  plaintiff's  premises 
abandoned  his  right  to  the  ancient  lights,  by  erecting  the  blank 
wall  instead  of  that  in  which  the  ancient  windows  were ;  for  he 
then  indicated  an  intention  never  to  resume  that  enjoyment  of 
the  light  which  he  once  had.  Under  those  circumstances,  I 
think  that  the  temporary  disuse  was  a  complete  abandonment 

of  the  right. 

Rule  absolute. 


M.  PETRIE  V.  JOHN  BURY  and  Anothbe,  Executors       i824. 
OP  JAMES  BURY.  [ssT] 

(3  Bam.  &  Cress.  353-~357 ;  S.  0.  5  Dowl.  &  By.  162 ;  3  L.  J.  K.  B.  29.) 

Wheie,  in  oovenant  against  the  executors  of  A.  B.,  plaintiff  declared 
that  A.  B.  ooyenanted  with  him  and  two  others,  that  Mb  execators,  &c. 
should  pay  to  them  an  annuity  for  the  use  of  a  third  person,  and 
averred  that  the  other  two  never  sealed  the  deed :  Held,  on  demurrer, 
that  all  joint  covenantees  who  may  sue  must  sue,  and  that  the  declaration 
was  bad,  inasmuch  as  it  did  not  appear  that  any  of  the  covenantees  had 
not  assented  to  the  deed  although  they  did  not  seal  it. 

CoYBNANT.  The  declaration  stated,  that,  by  a  certain  inden- 
ture, purporting  to  be  made  bet'v^een  James  Bury  of  the  first 
part,  Patience  Petrie  of  the  second  part,  and  the  plaintiff,  one 
Beddome,  and  the  said  John  Bury,  of  the  third  part  (which 
indenture,  sealed  with  the  seal  of  James  Bury,  plaintiff,  brought 
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pktbib  into  Court  and  averred,  that  Beddome  and  John  Bury  did  not 
fiuBT.  ftt  any  time  seal  or  deliver  the  said  indenture)  reciting,  that  a 
marriage  was  intended  to  be  solemnized  between  James  Bury 
and  Patience  Petrie;  in  consideration  thereof  James  Bury 
covenanted  with  the  plaintiff,  Beddome,  and  John  Bury,  that  in 
case  the  marriage  took  effect  and  the  said  Patience  should 
survive  him,  his  heirs,  executors,  or  administrators  should  pay 
to  them  the  said  plaintiff,  Beddome,  and  John  Bury,  an  annuity 
of  200^.,  for  the  use  of  the  said  Patience.  Averment  that  the 
marriage  did  take  effect,  that  Patience  survived  her  husband, 
and  was  then  still  living,  and  that  2502.  of  the  annuity  was  in 
arrear.  Defendants  set  out  the  deed  on  oyer  and  demurred. 
Joinder  in  demurrer. 

WightmaUf  in  support  of  the  demurrer : 

The  question  upon  this  demurrer  is,  whether  an  action  can  be 
maintained  by  one  of  three  joint  covenantees,  because  the  other 
two  did  not  execute  the  deed.  It  is  clear  that  the  others  might 
[  ^364]  have  joined  in  the  action,  Clement  v.  Henley  ;\  *and  if  so,  they 
must  join.  This  is  like  the  case  of  executors  who  must  join, 
even  if  they  have  renounced  before  the  ordinary,  t  In  this  case 
there  is  no  averment  of  dissent,  no  disclaimer  of  the  covenant ; 
for  any  thing  that  appears,  the  persons  not  joined  may  hereafter 
execute  the  deed  :  Vernon  v.  JefferyB.%  In  that  case,  certainly, 
there  does  not  appear  to  have  been  any  averment  that  the  parties 
not  joined  did  not  execute  the  deed ;  but  in  other  respects  this 
is  a  much  stronger  case  for  the  defendants,  for  here  there  are 
no  mutual  covenants ;  the  covenant  is  all  on  one  side,  to  pay  an 
annuity  to  three  persons  for  the  use  of  a  fourth. 

jP.  Pollocky  contra : 

The  case  of  Clement  v.  Henley  is  in  favour  of  the  present 
plaintiff,  for  if  it  was  then  necessary  to  have  a  decision,  that 
parties  not  having  executed  might  join  in  suing,  it  can  hardly  be 
supposed  that  they  might  not  have  abstained  from  joining  in  the 
suit.    The  other  case  of  Vernon  v.  Jefferye  proves,  that  where  it 

f  2  BoU.  Abr.  Fait  (F),  pi.  2.  §  2  Str.  1146;  7  Mod.  358. 

X  See  Heniloe'a  case,  9  Go.  Bep.  37. 
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is  shewn  by  averment  that  some  of  the  covenantees  have  not      pbtbzb 
execntedy  an  action  may  be  maintained  by  those  who  have.    The       bubt. 
plaintiff  having  averred  that  the  persons  not  joined  did  not 
execute  this  deed,  it  was  at  all  events  incumbent  on  the  defendant 
to  shew  their  assent,  or  some  other  act  of  theirs  to  make  them 
parties  to  the  covenant. 

Wightman,  in  reply : 

If  the  argument  on  the  other  side  be  good  the  covenant  in 
question  might  be  with  one  person  now,  with  two  a  week  hence, 
and  afterwards  with  three ;  and  several  actions  might  be  main- 
tained for  the  same  breach. 

Abbott,  Ch.  J. :  [  »5S  ] 

I  am  of  opinion  that  this  action  is  not  maintainable.  It  is 
founded  on  a  deed  made  in  contemplation  of  marriage,  whereby 
James  Bury  covenanted  with  three  persons,  that,  in  case  his 
intended  wife  should  survive  him,  his  heirs,  executors,  or 
administrators  should  pay  to  them  an  annuity  for  her  use.  The 
action  is  brought  by  one  of  those  covenantees  alone,  and  the 
declaration  alleges  that  the  others  did  not  seal  the  deed.  It  is 
clear,  upon  decided  cases,  that  such  parties  may  sue  together 
with  those  who  have  sealed.  The  question  is,  whether  if  they 
tnay  they  must  join  in  the  suit.  We  are  not  called  upon  to 
consider  the  effect  of  an  express  disclaimer,  renunciation,  or 
refusal  by  the  other  covenantees,  for  nothing  of  that  kind  is 
alleged.  Trustees  very  often  assent  to  a  trust  without  executing 
the  deed  which  creates  it,  and  they  may  assent  at  any  time,  and 
without  an  express  allegation  of  dissent  that  will  not  appear. 
Assent  is  therefore  to  be  presumed,  and  on  that  ground  my 
judgment  is  founded.  The  case  is  analogous  to  that  of  executors 
who,  when  they  may,  must  join  in  suing.  The  recital  in  the 
21  Hen.  VIII.  c.  4,  shews  that  an  opinion  then  prevailed,  that 
where  one  of  several  devisees  in  trust  to  sell  refused  to  act,  no 
sale  could  take  place.  It  does  not  speak  of  the  mere  absence 
of  assent,  but  of  an  actual  refusal.  In  this  case,  therefore,  I 
think  that  it  was  not  sufficient  to  say  that  the  other  covenantees 
did  not  seal ;  they  might  sue  notwithstanding ;   and  as  they 

B.R. — VOL.  XXVII.  c  0 


386  1824.    E.  B.    8  B.  &  C.  855—856.  [b.b. 

Petbib      mighti  I  think  that  the  action  cannot  be  maintained  without 
BuBT.       them. 

Batlbt,  J. : 
By  the  deed  in  question,  James  Bury  convenanted  that  his 
[  *85«  ]  heirs  or  executors  should  pay  the  ^annuity  to  three  persons.  It 
appears  on  the  face  of  the  deed  to  have  been  his  intention  that 
the  money  should  go  into  the  hands  of  the  three,  and  that  there 
should  be  the  security  of  them  all  for  the  due  application  of  the 
money.  It  is  a  general  rule,  confirmed  by  the  late  case  of 
Scott  V.  OodtDiny\  that  all  joint  covenantees  or  obligees  must 
sue.  In  this  case,  therefore,  the  plaintiff  was  wrong  in  suing 
alone,  without  shewing  some  special  title  so  to  do.  The 
defendants  have  a  right  to  say,  the  contract  was  never  made  with 
you  alone,  but  with  you  together  with  two  others.  It  may  be 
beneficial  to  the  defendants  to  have  the  action  brought  by  the 
three,  for  they  may  possibly  have  a  defence  against  them  all, 
which  is  not  available  against  one  of  them.  Here  the  plaintiff 
has  done  nothing  more  than  shew,  that  two  of  the  covenantees 
did  not  seal,  but  they  may  still  be  covenantees ;  they  may  have 
assented  to  the  deed,  and  unless  the  declaration  shews  that  they 
have  no  right  to  be  considered  covenantees  it  is  insufficient. 

HOLBOYD,  J. : 

The  plaintiff  is  not  entitled  to  sue  alone  on  this  covenant ;  it 
was  made  with  three  persons,  and  although  two  of  them  did  not 
seal  the  deed,  yet  it  is  not  in  law  converted  into  a  covenant  with 

t  1  Boe.  ft  P.  67.     The  case  is  obeexred  by  a  high  authority  that  it 

tmimportant  except  for  the  enunda-  is  of  the  eseence  of  the  procedure  since 

tion  of  the  principle  of  law  as  stated  the  Judicature  Acts  to  take  care  that 

in  the  judgment  of  the  Court  deliyered  an  action  shall  not  be  defeated  by 

by  Etse,  Ch.  J.  (at  p.  71) : — **  I  take  the  non- joinder  of  right  parties,  per 

it  to  have  been  solemnly  adjudged  Bowek,  L.  J.  in  Von  Gddery.  Sotoerhy 

in  several  cases,  and  to  be  known  Bridge,  Ac,  Society ,  (1890)44  Ch.  D. 

received  law,  that  one  co-covenantee,  374, 69  L.  J.  Ch.  683, 590,  C.  A.    But 

one  co-obligee,  or  one  joint  contractor  it  is  none  the  less  important  for  the 

by  parol,  cannot  sue  alone."     See  pleader  to  know  who  are  the  proper 

also  per  WOiDE,  Ch.  J.  in  Wetherell  persons  to  be  joined  as  plaintiffs. — 

V.  Langgton  (1847)  1   Ex.   634,   17  B.  C. 
L.  J.  Ex.  338.     It  has,  indeed,  been 
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one.    No  intention  that  it  should  be  so  is  shewn,  and  by  law      fbtbie 
the  covenant  does  not  import  that.    Supposing  the  others  had       bubt. 
executed,  the  present  plaintiff  would  not  by  himself  be  entitled  to 
receive  the  whole  or  any  part  of  the  money ;  and  there  is  nothing 
to  shew  an  intention  that  he  should  have  any  such  right,  in  the 
event  of  the  neglect  of  the  others  to  execute  the  deed.    There  are 
many  ^cases  which  shew  that  all  joint  covenantees  may  sue,       [  *b57  ] 
although  they  have  not  sealed,  and  if  so,  I  think  that  they  must 
sue,  and,  consequently,  this  plaintiff  cannot  recover  alone. 

LiTTLEDALE,  J.,  coucurred. 

Jtidgment  far  the  defendants. 


K.   B.  MICHAELMAS  TERM. 


YOUNG  V.  MILLERt  i824. 

(3  Bam.  &  CresB.  407—408 ;  S.  C.  5  Dowl.  &  By.  263 ;  3  L.  J.  K.  B.  54.)  j^g^ 

Where  a  cause  was  referred  to  two  arbitrators  specially  named,  [  407  ] 
together  with  a  third,  to  be  chosen  by  them,  and  the  award  of  any  two 
was  to  be  binding ;  and  they  agreed  that  each  should  name  one  person, 
and  that  the  right  of  selecting  one  of  those  so  named  should  be 
determined  by  lot:  Held,  that  this  mode  of  appointing  the  third 
arbitrator  was  bad,  and  a  sufficient  ground  for  setting  aside  the  award. 

This  cause  was  referred  to  two  arbitrators,  one  named  by  each 
party,  and  such  third  person  as  should  be  chosen  by  the  other 
two ;  the  award  of  any  two  to  be  binding.  The  arbitrators  not 
coinciding  in  the  appointment  of  a  third,  agreed  that  each 
should  name  one  person,  and  that  they  should  then  toss  up 
for  choice.  The  plaintiff's  arbitrator  won,  and  appointed  the 
person  whom  he  had  before  named.  An  award  in  favour  of  the 
plaintiff  having  been  made  by  these  two,  a  rule  was  obtained  to 

t  See     similar    decisions    in    Be  compare  Neale  y.  Ledger  (1812)   14 

Cae^l  (1829)  9  B.  &  C.  624 ;  Ford  E.  R.  283,  and   see  note  there.— 

y.  Janes  (1832)  3  B.  &  Ad.  248 ;  Fescod  B.  C. 
V.  Fescod  (1887)  68  L.  T.  76.    And 

oc2 
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Youxo      set  it  aside,  on  the  ground  that  the  third  arbitrator  had  been 
MiLLBB.      improperly  appointed. 

[  408  ]  Tindal  shewed  cause,  and  contended,  that  as  two  persons 

were  named  before  the  arbitrators  tossed  up,  one  of  whom  the 
winner  was  bound  to  appoint,  this  case  was  to  be  governed  by 
Neale  v.  Ledger ^\  where  Lord  Ellbnbobouoh  held,  that,  under 
such  circumstances,  this  mode  of  appointing  a  third  arbitrator 
was  not  objectionable. 

Parkey  contra  : 

This  case  is  distinguishable  from  Neale  v.  Ledger,  for  there, 
the  parties  out  of  whom  the  choice  was  to  be  made,  were  named 
before  any  thing  was  said  about  tossing  up,  and  that  mode  of 
selection  was  resorted  to  because  the  two  persons  proposed  were 
considered  to  be  equally  eligible.  Here,  the  agreement  to  appoint 
by  lot  was  made  before  the  nomination  of  the  two  persons,  of 
whom  one  was  to  be  appointed.  This  is  much  more  like  Wells 
V.  Cooke,l  where  such  a  proceeding  was  considered  sufficient 
cause  for  setting  aside  the  award. 

Per  CuBUM : 

This  rule  must  be  made  absolute.  The  present  case  bears 
a  much  greater  resemblance  to  Wells  v.  Cooke  than  to  NedU  v. 
Ledger.  The  agreement  to  toss  up  preceded  the  nomination  of 
the  two  persons  out  of  whom  the  choice  was  to  be  made.  Each 
of  the  arbitrators  had  then  precluded  himself  from  the  oppor- 
tunity of  objecting  to  the  person  nominated  by  the  other, 
however  unfit  he  might  be  for  the  office  which  he  was  to 
discharge. 

Rule  absolute. 

1 14  E.  R.  283  (16  East,  51).  t  20  E.  E.  409  (2  B.  &  Aid.  218). 
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E0GER8  V.  JONES.  isu. 

(3  Bam.  ft  Cress.  409—413 ;  S.  C.  5  Dowl.  &  By.  268 ;  3  L.  J.  K.  B.  40 ;  Nov.  8. 

S.  C.  at  Nisi  Prius,  Byan  ft  Moody,  129.)  [  409  ] 

In  an  action  against  a  magistrate,  for  false  imprisonment  the  plaintiff 
proved  a  commitment  for  a  certain  alleged  offence.  The  d^endant 
proved  a  conviction  of  the  plaintiff  for  an  offence  differing  from  that 
recited  in  the  commitment:  Held,  that  this  conviction  was  no  justifi- 
cation of  the  imprisonment. 

This  was  an  action  of  trespass  for  false  imprisonment,  brought 
against  the  defendant,  a  justice  of  peace.  At  the  trial  before 
Park,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Hereford,  the  plaintiff  proved  a  commitment  by  the  defendant, 
reciting,  that  a  certain  quantity  of  wood,  the  property  of  T.  D., 
had  been  cut  and  spoiled,  and  taken  and  carried  away,  and  that 
he  had  just  cause  to  suspect  that  the  plaintiff  did  cut,  &c.,  and 
carry  away  the  same,  and  that  two  ashen  trees  stolen  were  found 
on  the  plaintiff's  premises,  and  that  he  could  not  give  any  satis- 
factory account  how  he  came  by  the  same ;  and,  therefore,  that 
he,  defendant,  convicted  plaintiff  of  cutting,  spoiling,  taking,  and 
carrying  away  wood,  the  property  of  T.  D. ;  and  the  defendant 
ordered  the  plaintiff,  within  the  space  of  twenty-five  days  then 
next  ensuing,  to  pay  to  T.  D.  lis.,  in  satisfaction  of  the  damage 
done,  and  also  ordered  the  plaintiff,  within  the  same  space  of 
twenty-five  days,  to  pay  to  the  overseers  of  the  parish,  for  the 
use  of  the  poor,  20Z.  for  the  said  offence,  and  plaintiff  was  com- 
mitted for  disobeying  this  order.  On  the  part  of  the  defendant 
a  conviction  was  produced,  by  which  it  appeared  that  the  plaintiff 
was  convicted,  under  the  6  Geo.  III.  c.  48,  t  for  that  he,  on, 
&c.y  did  go  into  the  wood  grounds  belonging  to  T.  D.,  of,  &c., 
and  did  cut,  spoil,  take,  and  ^feloniously  carry  away  two  ash  [  *4io  ] 
trees  of  the  said  T.  D.,  not  having  the  consent  of  the  said 
T.  D.,  the  owner  of  the  said  woods,  nor  of  any  other  person 
entrusted  with  the  care  thereof,  for  which  offence  the  plaintiff 
was  ordered  to  pay  the  sum  of  20Z.,  together  with  the  sum  of 
82.  05.  6d.y  for  the  charges  and  expences  attending  the  said  con- 
viction, this  being  his  first  offence ;  and  it  was  contended,  that 

t  Bepealed  S.  L.  B.  Act,  1867. 
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RooEBs  as  this  conviction  was  good  upon  the  face  of  it,  it  was  evidence 
JoNKB.  of  all  the  facts  stated  in  it,  and  a  justification  of  the  imprison- 
ment ;  but  the  learned  Judge  was  of  opinion  that  the  commitment 
not  being  founded  on  the  same  statute  was  not  justified  by  the 
conviction.  Evidence  was  then  tendered  to  shew  that  the 
plaintiff  had  been  guilty  of  the  offence  imputed  to  him ;  but 
the  learned  Judge  thought  it  inadmissible,  and  the  plaintiff 
obtained  a  verdict  for  2SZ. 

Sir  W.  Owen  now  moved  for  a  new  trial : 

It  is  a  general  rule,  that  in  trespass  against  a  magistrate,  a 
subsisting  conviction,  good  upon  the  face  of  it,  for  an  offence 
within  his  jurisdiction,  being  produced  on  the  trial,  is  sufficient 
evidence  of  the  facts  stated  in  it,  and  a  bar  to  the  action : 
Strickland  v.  Ward,\  Massey  v.  Johnson^X  Brittain  v.  Kinnairdy^ 
and  Gray  v.  Cookson.W  Now  here,  the  conviction  produced  is  of 
an  offence  on  the  6  Geo.  in.  c.  48.  It  is,  therefore,  evidence 
that  the  defendant  was  guilty  of  the  offence  charged  in  it,  and 
that  it  was  a  matter  within  the  jurisdiction  of  the  convicting 
magistrate.    *    *    * 

[  412  ]       Per  CuBiAM  : 

The  commitment  and  conviction  do  not  connect  themselvea 
together.  A  magistrate  cannot  justify  a  commitment  for  one 
offence  by  a  conviction  for  another  and  different  offence.    *    *    *^ 

Rule  refused. 

t  7  T.  B.  633.  §  21  E.  B.  680  (1  Brod.  &  B.  432). 

X  12  East,  67.  ||  16  East,  13. 
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BENTALL  and  Othbes,  Assignees    op    BAKER   and       1824. 
FAENLEY,  Bankexjpts,  and  DYER  v.  BURKf  j^g. 

(3  Bam.  ft  Ciees.  423—426;  8.  C.  6  Dowl.  ft  By.  284 ;  *3  L.  J.  K.  B.  42 ;  [  ^28  ] 

8.  C.  at  Nisi  Frius,  Byan  ft  Moody,  107.) 

A  hogshead  of  wine  in  the  warehouse  of  the  London  Dock  Company 
was  sold  for  132.,  and  a  deliTery  order  given  to  the  buyer.  There  was 
no  contract  in  writing :  Held,  that  the  acceptance  of  the  deUyery  order 
by  the  buyer  was  not  an  actual  acceptance  of  the  wine  within  the 
Statute  of  Frauds. 

Assumpsit  for  goods  bargained  and  sold,  and  goods  sold  and 
delivered  by  Dyer  and  the  bankrupts,  before  their  bankruptcy. 
This  was  an  action  brought  to  ^recover  182.  14«.,  the  price  of  [  *424  ] 
a  hogshead  of  Sicilian  wine  sold  to  the  defendant  by  the 
bankrupts,  they  being  co-partners  with  the  other  plaintiff, 
Dyer,  who  resided  in  Sicily.  At  the  trial  before  Abbott,  Ch.  J. 
at  the  London  sittings  after  last  Trinity  Term,  it  appeared  that 
the  bankrupts  had,  on  the  16th  of  February,  1822,  sold,  in  the 
name  of  and  on  account  of  the  firm,  to  the  defendant  a  hogs- 
head of  Sicilian  wine,  then  lying  in  the  London  Docks,  at  the 
price  of  18Z.  14«.,  and  at  the  same  time  a  delivery  order  and 
invoice  were  made  out  and  sent  to  the  defendant,  signed  by  the 
firm.  But  there  was  no  contract  in  writing.  On  the  6th  of 
June  the  defendant,  on  being  applied  to  for  payment,  said,  that 
the  former  order  had  been  lost,  and  that  the  wine  had  not  been 
transferred  to  him  in  proper  time,  and  he  had,  consequently, 
lost  the  sale  of  it ;  that  he  had  not  been  allowed  to  taste  it.  It 
was  proved  that  a  delivery  order  is  given  where  the  wine  is 
intended  to  be  speedily  removed,  and  that  the  party  receiving  it 
may  get  the  goods  mentioned  in  the  order,  upon  producing  it  at 
the  London  Docks,  and  paying  the  charges,  which  are  always 
deducted  from  the  price.  Upon  this  evidence  the  Lobd  Chibf 
JnsTioB  was  of  opinion,  that  the  acceptance  of  the  delivery 
order  by  the  vendee  was  not  equivalent  to  an  actual  acceptance 
of  the  goods,  within  the  meaning  of  the  Statute  of  Frauds ;  and 
he  directed  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  them,  for  the  price  of  the  wine. 

t  Pa^Y.  Morgan  (1885)  15  Q.  B.      a  B.  65;  Sale  of  Goods  Act,  1893, 
Div.  228;    TayUyr  y.  8mUh,  '93,  2      ss.  4  (3),  35. 
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BsHTALL  BamewaU  now  moved  accordingly.    *    * 

V. 

BUBN. 

[426] 


m 


Per  CuBiAM : 

There  could  not  have  been  any  actual  acceptance  t  of  the  wine 

by  the  vendee  until  the  dock  company  accepted  the  order  for 

delivery,  and  thereby  assented  to  hold  the  wine  as  the  agents 

of  the  vendee.    They  held  it,  originally,  as  the  agents  of  the 

vendors;  and  as  long  as  they  continued  so  to  hold  it  the 

property  was  unchanged.    It  has  been  said,  that  the  London 

Dock  Company  were  bound  by  law,  when  required,  to  hold  the 

goods  on  account  of  the  vendee.    That  may  be  true,  and  they 

might  render  themselves  liable  to  an  action  for  refusing  so  to 

do ;  but  if  they  did  wrongfully  refuse  to  transfer  the  goods  to 

the  vendee,  it  is  clear  that  there  could  not  then  be  any  actual 

acceptance  of  them  by  him  until  he  actually  took  possession  of 

them. 

Rtde  refused. 

t  Apparently  they  meant  "  actual     L.  J.  Ex.  73 ;  and  see  Hallgarten  y. 
receipt. '    See  to  same  effect  Farina      Oldham  (1883)  135  Mass.  1.— R  0. 
T.  HofM  (1846)  16  M.  &  W.  119,  16 
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WILKINSON  AND  Others  v.  JOHNSON  and  Othees.!         ^^ 

(3  Bam.  &  Cress.  428-439;  8.  G.  5  DowL  &  By.  403 ;  3  L.  J.  K  B.  58.)  [  428  ] 

Certain  bills  of  exchange  purporting  to  have,  amongst  others,  the 
indorsement  of  H.  &  Co.,  hankers  of  Manchester,  were  presented  for 
payment  in  London,  at  a  house  where  the  acceptance  appointed  them 
to  be  paid.  Payment  being  refused,  the  notary  who  presented  them 
took  them  to  the  plaintiff,  the  London  correspondent  of  H.  &  Co.,  and 
asked  him  to  take  up  the  billa  for  their  honor.  He  did  so,  and  struck 
out  the  indorsements  subsequent  to  that  of  H.  &  Co.,  and  the  money 
was  paid  over  to  the  defendants,  the  holders  of  the  billa.  The  same 
morning,  it  was  discovered  that  the  bills  were  not  genuine,  and  that 
the  names  of  the  drawer,  acceptor,  and  H.  &  Co.  were  forgeries. 
Plaintiff  immediately  sent  notice  to  the  defendants,  and  demanded  to 
have  the  money  repaid.  This  notice  was  given  in  time  for  the  post, 
so  that  notice  of  the  dishonor  could  be  sent  the  same  day  to  the 
indorsers:  Held,  that  the  plaintiff  having  paid  the  money  through 
a  mistake  was  entitled  to  recover  it  back,  the  mistake  having  been 
discovered  before  the  defendants  had  lost  their  remedy  against  the  prior 
indorsers:  Held,  secondly,  that  the  rights  of  the  parties  were  not 
altered  by  the  erasure  of  the  indorsements,  that  having  been  done 
by  mistake,  and  being  capable  of  explanation  by  evidence. 

Assumpsit  brought  by  the  plaintiffs  to  recover  back  the  sum  of 
6892.  6«.  8<2.,  paid  by  them  as  they  alleged  in  mistake  on  three 
bills  of  exchange.  At  the  trial  before  Abbott,  Ch.  J.,  at  the 
London  sittings  before  Michaelmas  Term  4  Geo.  lY.,  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 
upon  the  following  case.  About  eleven  o'clock  on  the  morning 
of  Monday,  the  8rd  of  February,  1828,  a  notary  public,  who  had 
been  employed  by  Messrs.  Smith,  Payne  and  Smith,  to  note 
three  bills  of  exchange  which  became  due  on  the  Saturday 
preceding,  and  which  he  had  on  that  day  presented  for  payment 
at  the  house  of  Messrs.  Masterman  &  Co.,  where  they  were  made 
payable,  and  refused  payment,  called,  in  consequence  of  the 
dishonor  of  the  said  bills,  but  without  any  order  from  Smith, 
Payne  and  Smith,  with  the  said  bills  at  the  banking  house  of 
the  plaintiffs,  who  carry  on  trade  and  business  in  partnership 
together  as  bankers  in  London,  for  the  purpose  of  the  same 
being  taken  up  by  the  said  plaintiffs,  for  the  honor  and  on 

t  See  Bills  of  Exchange  Act,  1882,      Liverpool,  '96, 1 Q.  B.  7,  65  L.  J.  Q.  B. 
sections  24,  54,  59.    And  see  London     80.— B.  0. 
and  River  Plate  Bank  v.  Bank  of 
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Wilkinson    account  of  Messrs.  A.  Heywood,  Sons  &  Co.,  who  appeared  to  be 
JoHNBov.     indorsers  npon  the  said  bills,  and  whose  London  bankers  the 
[  «429  ]      said  plaintiffs  then  were,  and  still  are.    The  following  *is  a  copy 
of  one  of  the  said  bills  of  exchange,  and  of  the  several  indorse- 
ments thereon. 

No.  214Z.  10«. 

"Liverpool,  October  80th,  1822. 

"Three   months   after    date,  pay  to  the  order  of  Charles 

Thompson,  Esq.,  two  hundred  and  fourteen  pounds  ten  shillings 

sterling,  value  received  as  advised. 

"  Chopper,  Benson,  &  Co. 

"  To  Messrs.  Birly  and 

Hornby,  Manchester. 

"  To  be  paid  at  Masterman's,  London." 

The  names  Birly  and  Hornby  were  written  across  the  bill,  and 
it  was  indorsed,  "  Charles  Thompson,  A.  Heywood,  Sons  &  Co. ; 
pay  to  the  order  of  Mr.  Henry  G.  Harvey,  Geo.  Green,  Henry 
G.  Harvey,  pay  Messrs.  H.  and  T.  Johnson  &  Co.,  or  order 
Gordon,  Batt  &  Co.,  H.  and  T.  Johnson  &  Co."  The  other  bills 
were  the  same  in  form  and  had  the  same  indorsements,  they 
were  drawn  for  1872.  8b.  4d.  each.  The  notary,  who  presented 
the  bills  at  the  house  of  the  plaintiffs,  was  employed  to  present 
and  note  them  as  aforesaid,  by  Smith,  Payne  and  Smith,  bankers 
in  London,  who  held  the  same  as  the  bankers  and  agents  of  the 
defendants  who  are  in  partnership  together.  The  plaintiffs 
beheving  that  the  bills  were  genuine  bills,  and  that  the  indorse- 
ments in  the  names  of  A.  Heywood,  Sons  &  Co.,  were  their 
genuine  indorsements,  took  up  the  same  for  the  honor,  and  on 
the  account  of  the  said  A.  Heywood,  Sons  &  Co.,  and  forthwith 
paid  to  the  notary  who  presented  the  bills,  the  sum  of  6892. 6«.  Sd.^ 
being  the  amount  of  the  several  bills,  which  was  carried  by  the 
[  *4S0]  notary  and  paid  to  Smith,  Payne  and  Smith,  as  the  bankers  *of 
the  defendants,  and  the  clerk  of  Smith,  Payne  &  Co.,  immediately 
entered  the  same  in  their  counter  book.  The  clerk  of  the 
plaintiffs,  upon  paying  the  said  sum  to  the  notary,  struck  out 
all  the  indorsements  on  the  bills,  subsequent  to  that  of 
Messrs.  A.  Heywood,  Sons  &  Co.    Lnmediately  after  the  bills 


TOL.  xxvn.]      1824.    K.  B-    8  B.  &  C.  480—481.  395 

were  so  paid,  by  the  plaintiffB,  it  was  discovered  that  the  same  were    Wilkinson 

not  genuine  bills,  but  that  the  names  of  the  drawers  and  acceptors,     jo^'sok. 

and  the  names  of  A.  Heywood,  Sons  &  Co.,  on  whose  account 

the  payment  had  been  made,  were  forgeries    Upon  the  same 

day  and  before  the  hour  of  one  o'clock,  the  plaintiffs  gave  notice 

to  the  defendants,  and  also  to  Smith,  Payne  and  Smith,  that  the 

bills  were  discovered  not  to  be  genuine  bills,  but  that  the  same 

were  forged  in  the  particulars  before  mentioned;  and  as  well 

Smith,  Payne  &  Co.,  as  also  the  defendants,  were  at  the  same 

time  informed  that  the  names  of  the  indorsers,  subsequent  to 

the  indorsement  purporting  to  be  the  indorsement  of  A.  Heywood, 

Sons  &  Co.,  had  been  struck  out  by  mistake,  and  under  the 

belief  that  the  indorsement  purporting  to  be  the  indorsement  of 

A.  Heywood,  Sons  &  Co.  was  genuine,  and  the  plaintiffs  then 

demanded  of  Smith,  Payne  and  Smith,  and  of  the  defendants, 

the  money  which  been  paid  by  the  plaintiffs  as  aforesaid,  which 

Smith,  Payne  and  Smith,  and  the  defendants,  refused  to  return. 

It  was  afterwards  agreed,  without  prejudice,  by  the  plaintiffs 

and  defendants,  that  the  defendants  should  return  the  bills  to 

the  indorsers  from  whom  they  received  them,  which  was  done 

accordingly,  and  such  indorsers  had  due  notice  as  well  of  the 

presentment  of  the  bills  of  exchange,  at  the  place  where  payable, 

and  of  their  being  dishonoured,  as  also  of  the  circumstances 

above  detailed ;  but  the  indorsers  refused  *to  take  them  up,  on       [  *43i  ] 

the  ground  that  the  bills  had  been  paid  by  the  plaintiffs ;  and 

also  on  the  ground,  that  the  indorsements  before  mentioned  had 

been  struck  out,  and  that  the  indorsers  had  thereby  lost  their 

remedy  over. 

The  case  was  argued  at  the  sittings  in  banc  after  last  Term, 
by  Tindal  for  the  plaintiffs,  and  jB.  V.  Richards  for  the  defen- 
dants ;  and  again,  before  this  Term,  by  Tindal  for  the  plaintiffs, 
and  Parke  for  the  defendants. 

Arguments  for  the  plaintiffs : 

There  are  several  circumstances  in  this  case  which  dis- 
tinguish it  from  all  those  which  at  first  sight  seem  adverse  to 
the  claim  of  the  plaintiffs.  In  the  first  place,  the  plaintiffs  were 
not  parties  to  the  bills,  there  was  not  therefore  any  duty  on  their 
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wiLKiHBOH   part  to  know  the  handwriting  on  the  bills  and  to  pay  them. 

JoHiTBON.  The  bills  were  presented  to  the  plaintiffs  by  the  agent  of  the 
defendants,  who,  by  so  doing,  must  be  considered  as  having 
represented  them  to  be  good  and  genuine  bills.  The  mistake 
was  discovered,  and  notice  of  it  given  so  early,  that  there  was 
ample  time  to  send  by  that  day's  post  to  the  prior  indorsers, 
information  of  the  non-payment  of  the  bills,  so  that  the  mistake 
did  not  deprive  the  defendants  of  their  right  to  recover  against 
any  of  those  parties.  In  Smith  v.  Mercer, \  the  plaintiffa  were 
the  bankers  of  Evans  the  drawee,  whose  acceptance  was  forged. 
There  was  a  supposed  direction  by  him  to  them,  to  pay  the  bill. 
It  was  their  duty  to  obey  the  direction  if  given  by  their  customer, 
and  they  were  also  bound  to  make  themselves  acquainted  with 
[  *432  ]  his  hand-writing.  Again,  the  mistake  there  was  not  ^discovered 
until  a  week  afterwards,  when  the  party  presenting  the  bill  had 
lost  his  remedy  over.  The  opinion  of  Gibbs,  Gh.  J.  was  founded 
on  the  latter  circumstance.  It  is  true,  that  Dallas,  Gh.  J.  aud 
Heath,  J.  took  the  larger  ground  of  want  of  caution  in  the 
plaintiffs,  but  Chambbb,  J.  differed  altogether,  and  thought  they 
were  entitled  to  recover,  as  having  paid  their  money  upon  a 
consideration  that  failed.  The  point  decided  in  Smith  v.  Chester  I 
was,  that  the  acceptor  cannot  dispute  the  hand- writing  of  the 
drawer,  and  that,  although  it  be  a  forgery,  he  must  pay  the  bill. 
But  these  plaintiffs  were  not  acceptors,  no  duty  was  incumbent 
on  them ;  they  merely  took  up  the  bills  for  the  honor  of  a  sup- 
posed indorser ;  and  the  last  observation  is  also  applicable,  as 
distinguishing  this  case  from  Price  v.  Neale.^  The  case  most 
resembling  it  is  Jones  v.  Ryde,\\  there  the  defendant  having  got 
the  plaintiff  to  discount  a  navy  bill,  which  turned  out  to  be 
forged,  was  held  liable  to  refund  the  money,  although  both 
parties  were  at  the  time  equally  ignorant  of  the  forgery.  Bruce 
V.  Braced  was  a  similar  case,  and  was  governed  by  the  decision 
in  Jones  v.  Ryde.  It  may  be  said  that  the  plaintiffs,  by  striking 
out  the  indorsements  subsequent  to  that  of  Heywood  &  Go., 

1 16  B.  B.  576  (6  Taunt.  76;  1         ||  15  B.  B.  561  (5  Taunt.  488;   1 

Marsh.  453).  Marsh.  157). 

1 1  B.  B.  345  (1  T.  B.  654).  IT  15  B.  B.  566n.  (5  Taunt.  495n. ; 

§  3  Burr.  1354.  1  Marsh.  165). 
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have  deprived  the  defendants  of  their  right  of  action  against    Wilkinson 
the  parties.    But  that  is  not  so,  the  names  were  struck  out     johnbok. 
under  a  mistake,  and  that  may  be  explained  by  evidence,  as 
might  be  done  if  a  name  had  been  blotted  out  by  accident,  or 
one  name  had  by  mistake  been  erased  instead  of  another. 

Arguments  for  the  defendants :  [  433  ] 

The  plaintiffs  are  not  entitled  to  recover  in  this  action.  The 
rule  that  money  paid  under  a  mistake  of  facts  may  be  recovered 
must  be  admitted.  But  there  are  two  exceptions ;  first,  where 
the  party  paying  is  more  in  fault  than  the  receiver ;  secondly, 
where  restitution  cannot  be  made  without  injury  to  the  party 
repaying  the  money.  Both  those  exceptions  are  applicable  to  this 
case.  As  to  the  first,  Smith  v.  Mercer  is  directly  in  point.  The 
payment  by  the  plaintiffs  was  the  same  as  if  it  had  been  made  by 
Heywood  &  Co.,  who  would  undoubtedly  have  been  bound  by  it. 
The  plaintiffs  were  in  the  situation  of  acceptors  for  honor.  If 
an  express  acceptance  had  been  given,  they  would  have  been 
estopped  by  it,  but  it  makes  no  real  difference  that  the  accept- 
ance and  payment  were  concurrent  acts.  In  Price  v.  Neale,  one 
of  the  bills  was  paid  without  actual  acceptance,  but  that  pay- 
ment was  held  to  be  binding.  Secondly,  restitution  cannot  be 
made  without  injury  to  the  defendants,  for  their  situation  has 
been  altered  .by  the  erasure  of  the  indorsements ;  they  cannot 
be  placed  in  statu  quo.  It  may  be  questionable  whether  the 
indorsers  are  not  altogether  discharged,  the  erasure  having  been 
made  intentionally  and  with  a  view  to  discharge  them.  But, 
supposing  that  not  to  be  the  case,  still  the  explanation  of  the 
mistake  would  impose  great  expence  and  difficulty  on  the  defen- 
dants in  suing  those  indorsers,  and  it  is  very  doubtful  whether 
they  could  recover  those  expences  in  an  action  against  the  present 
plaintiffs  for  defacing  the  bills,  for  that  was  done  with  the  con- 
sent of  their  own  agent. 

Cur.  adv.  vulL 

The  judgment  of  the  Goubt  was  now  delivered  by 

Abbott,  Ch.  J. :  [  434  ] 

This  case  was  argued  before  three  of  the  Judges  at  the  sittings 
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vviLKiHsoH  in  the  adjoining  room,  and  again  before  the  whole  Court  at  the 
JoHNsoK.  sittings  before  the  present  term.  In  the  argument  two  points 
were  made.  First,  whether  the  plaintiffs  could  have  recovered 
back  the  money  which  they  paid  on  the  bills  in  question,  sup- 
posing they  had  not  struck  out  the  indorsements  subsequent 
to  the  name  of  Heywood  &  Co.,  for  whose  honor  they  paid  the 
bills.  Secondly,  whether  their  right  to  recover  was  defeated  by 
that  act. 

Upon  the  first  question,  the  cases  of  Jones  v.  Ryde  t  and  Bruce 
V.  Bruce  I  were  cited  for  the  plaintiffs ;  and  Price  v.  Neale  § 
and  Smith  v.  Mercer  \\  for  the  defendants.  The  general  rule  of 
law  is  clear  and  not  disputed ;  viz.  that  money  paid  under  a 
mistake  of  facts  may  be  recovered  back,  as  being  paid  without 
consideration.  To  this  rule,  the  two  cases  cited  for  the  defen- 
dant are  an  exception.  The  question  is,  whether  the  present  case 
be  properly  within  the  rule,  or  within  the  exception.  The  case 
of  Price  v.  NeaU^  was  that  of  a  man  upon  whom  two  bills  of 
exchange  falling  due  at  different  times  were  drawn:  he  paid 
the  first  when  presented  at  maturity,  not  having  accepted  it, 
and  accepted  and  paid  the  second.  This  was  all  done  under 
a  mistaken  opinion  that  the  signature  of  the  supposed  drawer 
was  genuine.  Some  time  afterwards,  it  was  discovered  that 
the  signature  of  the  drawer  was  forged.  The  decision  of  Lord 
Mansfibld  against  the  plaintiff  appears  not  to  have  been  grounded 
on  the  delay,  but  rather  upon  the  general  principle,  that  an 
acceptor  is  bound  to  know  the  hand-writing  of  the  drawer,  and 
[  '^ss  ]  that  it  is  rather  by  his  *fault  or  negligence  than  by  mistake, 
if  he  pays  on  a  forged  signature.  The  case  of  Smith  v.  Mercer 
was  that  of  a  banker  at  whose  house  a  bill  purporting  to  be 
accepted  by  one  of  his  customers  was  made  payable.  The 
forgery  of  the  acceptor's  name  was  not  discovered  until  the 
end  of  a  week.  In  this  case  Mr.  Justice  Chahbbb  thought  the 
plaintiffs  entitled  to  recover.  The  other  Judges  were  of  a  different 
opinion.  Mr.  Justice  Dallas  appears  to  have  founded  his  judg- 
ment principally  on  the  supposed  fault  or  neglect  of  the  plaintiffs, 

tl6  B.  R.  561   (5    Tatmt.  488;  §  3  Burr.  1354. 

1  Marsh.  157).  ||  16  B.  B.   576   (6   Taunt    76 ; 

}  15  B.  B.  566  n.  (5  Taunt.  495  n. ;  1  Marsh.  453). 
1  Marsh.  168). 
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who  ought  to  have  known  the  signature  of  their  customer;  Wilkinson 
though  he  also  notices  the  delay,  and  the  inconvenience  that  johkbok. 
might  thereby  result  to  the  holders  of  the  bill.  Mr.  Justice 
Hbath  appears  to  have  given  his  judgment  entirely  on  the 
ground  of  the  fault  or  neglect  of  the  plaintiffs,  who  could  not, 
in  his  opinion,  be  in  a  different  situation  from  that  in  which 
their  customer  would  have  stood  if  he  had  paid  the  bill  himself. 
The  Lord  Chief  Justice  Gibbs  grounds  his  judgment  on  the  delay 
as  sufficient  for  the  decision  of  the  cause ;  at  the  same  time, 
however,  declaring  that  he  does  not  mean  thereby  to  express 
his  dissent  from  the  larger  ground  on  which  the  case  had  been 
put  by  the  other  two  Judges. 

Now,  if  we  compare  the  facts  of  the  present  case  with  those 
of  the  two  cases  before  mentioned,  we  shall  find  some  important 
difference.  The  plaintiffs  were  not  the  drawees  or  acceptors 
of  the  bills,  nor  the  agents  of  any  supposed  acceptor.  They 
discovered  the  mistake  in  the  morning  of  the  day  they  made 
the  payment,  and  gave  notice  thereof  to  the  defendants  in  time 
to  enable  them  to  give  notice  of  the  dishonor  to  the  prior  parties, 
which  was  accordingly  given.  The  plaintiffs  were  called  upon 
to  pay  for  the  honor  of  Heywood  &  Co.,  whose  *names  appeared  [  *486  ] 
on  the  bills  among  other  indorsers.  The  very  act  of  calling 
upon  them  in  this  character  was  calculated  in  some  degree  to 
leesen  their  attention.  A  bill  is  carried  for  payment  to  the 
person  whose  name  appears  as  acceptor,  or  as  agent  of  an 
acceptor,  entirely  as  a  matter  of  course.  The  person  presenting 
very  often  knows  nothing  of  the  acceptor,  and  merely  carries 
or  sends  the  bill  according  to  the  direction  that  he  finds  upon 
it ;  so  that  the  act  of  presentment  informs  the  acceptor  or  his 
agent  of  nothing  more  than  that  his  name  appears  to  be  on  the 
bill  as  the  person  to  pay  it ;  and  it  behoves  him  to  see  that  his 
name  is  properly  on  the  bill.  But  it  is  by  no  means  a  matter 
of  course  to  call  upon  a  person  to  pay  a  bill  for  the  honor  of 
an  indorser;  and  such  a  call,  therefore,  imports  on  the  part 
of  the  person  making  it,  that  the  name  of  a  correspondent,  for 
whose  honor  the  payment  is  asked,  is  actually  on  the  bill. 
The  person  thus  called  upon  ought  certainly  to  satisfy  himself 
that  the  name  of  his  correspondent  is  really  on  the  bill ;  but 
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WiLKiNsoH  still  his  attention  may  reasonably  be  lessened  by  the  assertion, 
Johnson,  that  the  call  itself  makes  to  him  in  fact^  though  no  assertion 
may  be  made  in  words.  And  the  fault,  if  he  pays  on  a  forged 
signature,  is  not  wholly  and  entirely  his  own,  but  begins  at  least 
with  the  person  who  thus  calls  upon  him.  And  though,  where 
all  the  negligence  is  on  one  side,  it  may  perhaps  be  unfit  to 
inquire  into  the  quantum,  yet  where  there  is  any  fault  in  the 
other  party,  and  that  other  party  cannot  be  said  to  be  wholly 
innocent,  he  ought  not,  in  our  opinion,  to  profit  by  the  mistake, 
into  which  he  may  by  his  own  prior  mistake  have  led  the  other ; 
at  least,  if  the  mistake  is  discovered  before  any  alteration  in 
the  situation  of  any  of  the  other  parties,  that  is,  whilst  the 
[  *^S7  ]  remedies  of  all  the  parties  entitled  to  ^remedy  are  left  entire, 
and  no  one  is  discharged  by  laches.  Further,  it  is  not  easy  to 
reconcile  the  opinion  of  some  of  the  Judges  in  Smith  v.  Mercer, 
with  the  prior  judgment  of  the  same  Court  in  Bruce  v.  Bruce. 
That  was  the  case  of  a  victualling  bill,  of  which  the  sum  was 
altered  and  enlarged,  and  in  this  alteration  the  forgery  consisted. 
The  whole  sum  was  paid  at  the  Victualling  Office  when  the  bill 
was  presented  by  the  Bank  of  England,  but  the  forgery  being 
discovered,  the  Bank  paid  back  the  difference,  and  then  called 
upon  their  customer,  the  plaintiff,  who  repaid  the  Bank,  and 
brought  his  action  against  the  defendant,  from  whom  he  had 
received  the  bill  in  its  altered  state.  Now,  if  the  payment  of 
the  whole  sum  at  the  Victualling  Office  could  not  by  law  be 
rescinded  on  the  ground  of  mistake,  the  refunding  of  part  by 
the  Bank,  and  afterwards  by  the  plaintiff,  was  an  act  done  in 
their  own  wrong,  and  consequently  not  binding  upon  the  defen- 
dant, nor  giving  a  right  of  action  against  him.  We  think  the 
present  case  approaches  in  principle  nearer  to  that  of  Bnice  v. 
Bruce,  than  to  either  of  the  other  two.  We  think  the  payment 
in  this  case  was  a  payment  by  mistake  and  without  consideration 
to  a  person  not  wholly  free  from  blame,  and  who  ought  not, 
therefore,  in  our  opinion,  to  retain  the  money,  unless  the  act 
of  drawing  the  pen  through  the  names  of  the  other  indorsers 
will  have  the  effect  of  discharging  them,  and  thereby  deprive 
the  defendants  of  their  rights  to  resort  to  them ;  which  brings 
me  to  the  second  question  in  this  cause.    And  upon  this  second 
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qnei^tlon  we  are  clearly  of  opinion,  that  the  defendants  have  wilkinsoh 
not  been  deprived  of  their  right  to  resort  to  the  prior  indorsers.  jo^on. 
The  striking  out  an  indorsement  by  mistake  cannot,  in  onr 
opinion,  discharge  the  indorser ;  it  would  be  most  *mischievous  [  ♦438  ] 
to  commerce  to  hold  that  it  should.  In  the  case  of  Fernandez 
V.  Glynn  and  others,  which  was  tried  before  Lord  EUenborough 
at  Guildhall,  at  the  sittings  after  Michaelmas  Term,  1806,  it 
appeared  that  a  cheque  drawn  upon  the  defendants,  who  were 
bankers  in  the  city,  by  one  of  their  customers,  was  passed 
through  the  clearing  house,  and  taken  from  thence  to  the 
defendant's  shop  by  one  of  their  clerks,  and  there  another 
clerk  drew  his  pen  through  the  name  of  the  drawer  as  usual 
when  a  cheque  is  intended  to  be  paid ;  but  it  being  soon  after- 
wards known  that  a  cheque  to  a  very  large  amount,  drawn  by 
a  third  person,  and  paid  into  the  defendant's  house  by  the 
drawee  of  this  cheque,  was  dishonored,  the  same  clerk  wrote 
under  the  name,  the  words  "  cancelled  by  mistake,"  and  signed 
his  initials,  and  in  that  state  the  cheque  was  before  five  o'clock 
returned  to  the  bankers  to  whom  the  plaintiff  had  delivered  it,  and 
was  received  back  by  them.  It  was  contended  for  the  plaintiff, 
that  this  cancellation  amounted  to  an  acceptance  of  the  cheque, 
or  an  acknowledgement  that  the  defendants  had  money  in  their 
hands  to  pay  it,  and  was  irrevocable.  It  was  proved,  however, 
to  be  usual  to  return  and  take  back  before  five  o'clock,  cheques 
passing  through  the  clearing  house,  and  thus  cancelled,  if  the 
words  **  cancelled  by  mistake  "  were  written  on  them  as  in  the 
present  case,  and  the  plaintiff  was  non-suited.t  Nowiihis  ease 
shews,  that  the  act  of  drawing  a  pen  through  a  name  on  such 
instruments  is  not  considered  among  mercantile  men  to  be  an  act 
so  absolute  in  itself  as  not  to  be  recalled  and  annulled,  if  done 
by  mistake.  We  think  that,  in  the  present  case,  the  mistake 
may  be  *shewn,  and  that  the  indorsers  are  not  discharged.  If,  [  *439  ] 
indeed,  it  shall  hereafter  appear  that  the  defendants. are  put 
to  any  additicmal  expense,  by  extra  proof  or  otherwise,  on 
account  of  this  improvident  act  of  the  plaintiffs,  which  is  very 
unlikely,  they  may  possibly  maintain  a  special  action  upon  the 

t  See  a  note  of  this  case,  1  Gamp.  426. 
B-B. — ^VOL.  xxvn.  D  D 
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WiLRiireoN    case  to  recover  a  compensation  to  the  extent  of  the  injury 

Johnston,    they  sustain,  but  this  does  not  necessarily  extend  to  the  whole 

consideration,  and    if    not,  it    furnishes   no    defence  to    the 

present  action.    The  verdict,  therefore,  is  to  be  entered  for  the 

plaintiffs. 

Po$tea  to  the  plaintiffg. 


1834.  GAEEETT  v.  HANDLEY. 

-~  (3  Barn.  &  Crwa.  462—465 ;  a  0.  5  Dowl.  &  By.  319 ;  8  L.  J.  K  B.  47.) 

AflsumpBit  that  in  oonsideration  that  plaintiff  would  advance  a  sum 
of  money  to  A.  B.,  defendant  promised  that  proYision  ahonld  be  made 
for  repaying  the  plaintiff.  At  the  trial,  it  appeared  that  the  defendant 
had  given  to  the  plaintiff  the  guarantee  stated  in  the  declaration  and 
that  the  latter  was  a  partner  with  two  other  persons  in  a  banking  house, 
and  that  the  firm  had  advanced  the  money,  and  charged  A.  B.  in 
account  with  the  same:  Held,  that  the  averment  in  the  declaration, 
that  the  plaintiff  had  advanced  the  money,  was  not  supported  by  the 
proof,  there  being  no  evidence  to  shew  that  the  money  had  been 
advanced  to  the  plaintiff  by  the  firm,  and  by  him  to  A.  B. 

Assumpsit  upon  a  guarantee.  The  first  count  of  the  declara- 
tion stated  that,  on  the  12th  February,  1818,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  advance 
to  one  T.  Gibbons  the  sum  of  650Z.  to  enable  him  to  discharge 
immediately  the  sum  of  6501.,  for  which  he  had  become  security 
for  one  other  T.  Gibbons,  the  defendant  promised  plaintiff  that 
provision  should  be  made  for  repaying  him,  the  said  first- 
mentioned  sum  of  5602.  under  a  certain  arrangement  then  going 
on  for  the  settlement  of  all  the  concerns  of  the  said  first- 
mentioned  T.  Gibbons.  Averment  that  the  plaintiff  did  imme- 
[  *4A3  ]  diately  after  the  making  of  *that  promise,  to  wit,  on  the  said 
12th  February,  advance  and  pay,  and  cause  to  be  advanced  and 
paid,  to  the  said  first-mentioned  T.  Gibbons  the  said  sum  of  5502. 
for  the  purpose  aforesaid ;  breach,  that  defendant  had  not  made 
provision  for  the  repayment.  At  the  trial  before  Abbott,  Gh.  J. 
at  the  Middlesex  sittings  after  last  Hilary  Term,  the  following 
facts  appeared :  The  plaintiff  was  a  junior  partner  in  the  firm 
of  Bodenham,  Phillips,  and  Garrett,  of  Hereford,  bankers.    The 
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defendant  was  an  attorney,  and  in  the  year  1818,  and  for  some  gabbett 
time  previously,  had  been  professionally  concerned  for  one  hakdlby. 
T.  Gibbons,  Esq.,  who  had  contracted  to  purchase  some  landed 
property  of  his  cousin,  a  Mr.  T.  Gibbons,  but  had  not  paid  any 
part  of  the  purchase-money.  The  latter  being  indebted  to  one 
Woodhouse  in  a  considerable  sum  of  money,  prevailed  on  his 
cousin  T.  Gibbons,  Esq.  to  join  him  in  giving  a  warrant  of 
attorney  to  Woodhouse  for  securing  the  debt  due  to  him.  The 
money  not  being  paid  to  Woodhouse  at  the  time  stipulated,  he 
sent  an  execution  to  the  sheriff  of  Herefordshire  against  the 
goods  of  the  two  Gibbonses.  T.  Gibbons,  Esq.  then  applied 
to  the  plaintiff  Garrett  to  advance  him  a  sum  of  money  to 
enable  him  to  discharge  the  execution.  The  plaintiff  agreed 
to  advance  it  on  the  defendant's  guaranteeing  the  repayment, 
which  he  consented  to  do,  and  on  the  2nd  February,  1818, 
addressed  the  following  letter  to  the  plaintiff:  "Snt,  I  under- 
stand from  Mr.  Gibbons  that  you  have  had  the  goodness  to 
consent  to  advance  660{.  to  discharge  immediately  a  like  sum 
for  which  he  became  security  for  his  cousin,  Mr.  T.  Gibbons, 
upon  my  assurance,  which  I  hereby  give,  that  provision  shall 
be  made  for  repaying  you  this  sum  under  the  arrangement  *now  [  *464  ] 
going  on  for  the  settlement  of  all  Mr.  Gibbons's  concerns."  In 
consequence  of  the  assurance  given  in  this  letter  the  sum 
necessary  to  discharge  the  execution,  viz.  674Z.,  was,  on  the 
18th  February,  1818,  advanced  by  Bodenham  &  Co.  on  accoun 
of  T.  Gibbons,  Esq.,  by  debiting  him  with  that  sum,  and  trans- 
ferring it  to  the  credit  of  W.  Patteshall,  at  that  time  the  under- 
sheriff  of  Herefordshire,  in  his  account  with  Bodenham  &  Co. 
T.  Gibbons,  Esq.  had  an  account  with  Bodenham  &  Co.,  and 
at  the  time  when  the  guarantee  was  entered  into  he  owed  them 
1,1882.,  including  the  sum  of  574Z. ;  and  this  latter  sum  was 
charged  to  Gibbons,  and  it  was  then  carried  to  a  separate 
account  It  was  objected  by  the  defendant's  counsel,  that  the 
money  was  advanced  by  the  partners,  and  not  by  Garrett  alone 
on  his  own  individual  account,  and  therefore  that  the  averment 
in  the  first  count  of  the  declaration  was  not  sustained  by  the 
evidence.  The  Lobd  Chief  Justice  directed  a  nonsuit  to  be 
entered,  on  the  ground  that  the  action  was  brought  in  the  name 

DI>2 
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Oabbbtt     of  Garrett  only,  whereas  the  money  was  advanced  by  Bodenham 
Eakslst.     &  Co.    a  rule  nisi  to  set  aside  the  nonsuit,  and  for  granting  a 
new  trial,  was  obtained  in  last  Easter  Term,  against  which 

Jervia  and   Tindal  were  to  have  shewed  cause;   but  the 
GouBT  called  upon  the 

Attomey-Oeneral  and  Campbell  to  support  the  rule : 

They  contended,  that  as  it  appeared  by  the  letter  of  guarantee 
that  Garrett  had  consented  to  advance  the  money,  and  that  the 
guarantee  was  given  to  him  pn  the  supposition  that  he  was  to 
make  the  advance,  it  was  therefore  fairly  to  be  collected  from  the 
[  *466  ]  evidence  that  *Bodenham  &  Co.  had  lent  to  their  partner,  the 
plainti£f,  the  money  which  he  had  so  consented  to  advance  to 
Gibbons;  and  that  he  afterwards  advanced  it,  on  his  own 
account,  in  furtherance  of  that  agreement. 

Abbott,  Ch.  J. : 

My  learned  brothers  agree  with  me  in  opinion  that  the  nonsuit 
was  right.  The  letter  of  the  defendant  is  an  engagement  on 
his  part  to  be  answerable  to  the  plaintiff  for  an  advance  of 
money  to  be  made  by  him.  It  is  addressed  to  the  plaintiff 
alone,  and  takes  no  notice  of  his  partners.  If  the  plaintiff  had 
borrowed  the  money  of  his  partners,  and  had  then  advanced 
it  to  Gibbons,  it  would  have  been  competent  for  him  to  have 
maintained  this  action.  But  upon  the  evidence,  the  contrary 
appears  to  have  been  the  fact.  If  the  plaintiff  had  borrowed 
the  money  of  his  partners  he  would  have  been  made  debtor  to 
them  in  the  partnership  account;  but  he  was  not.  Gibbons 
was  made  their  debtor  in  the  books,  and  the  sum  advanced 
was  entered  as  an  item  in  the  account  which  previously  existed 
between  them  and  Gibbons.  That  was  abundant  evidence  to 
shew  that  the  money  was  lent  by  the  partnership,  and  not  by 
the  plaintiff;  and  therefore  I  think  that  the  declaration  is  not 
sustained  by  the  proof,  and  that  the  nonsuit  was  right. 

RuU  discharged. 
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[The  following  case,  reported  from  4  B.  &  C.  seems  convenient 
to  be  placed  here  as  the  sequel  to  the  last  reported  ease.] 

GAEEETT    and    BODENHAM,    Surviving    Paetnees       ^• 
OF  PHILLIPS  V.  HANDLEY.  [««*] 

(4  Born.  &  Cress.  664—667 ;  S.  0.  7  Dowl.  &  By.  144 ;  S.  C.  at  Nisi  Prius, 
1  Carr  &  P.  217,  483.) 

An  action  may  be  maintained  by  the  several  partners  of  a  firm,  upon 
a  guaranty  given  to  one  of  them,  if  there  be  evidence  that  it  was  given 
for  the  b^efit  of  all. 

Assumpsit  upon  a  guaranty.  The  first  count  of  the  declara- 
tion stated,  that  on  the  12th  of  February,  1818,  by  a  certain 
letter  written  and  addressed  by  the  defendant  to  John  Garrett 
on  behalf  of  himself  and  C.  Bodenham  and  Bobert  Phillips,  in 
consideration  that  the  plaintiffs  and  their  deceased  partner,  *at  [  *665  ] 
the  request  of  the  defendant,  would  advance  to  one  T.  Gibbons 
the  sum  of  550{.  to  enable  him  to  discharge  immediately  the 
sum  of  550Z.  for  which  he  had  become  security  for  one  other, 
T.  Gibbons,  the  defendant  promised,  plaintiffs  and  their  deceased 
partner,  that  provision  should  be  made  for  repaying  the  plain- 
tiffs and  their  deceased  partner  the  said  first  mentioned  sum  of 
550L,  under  a  certain  arrangement  then  going  on  for  the  settle- 
ment of  all  the  concerns  of  the  said  first  mentioned  T.  Gibbons. 
Averment  that  the  plaintiffs  and  their  deceased  partner  did 
immediately  after  making  that  promise,  to  wit,  on  the  said  12th 
of  February,  advance  and  pay,  and  cause  to  be  advanced  and 
paid  to  the  said  first  mentioned  T.  Gibbons  the  said  sum  of  5501, 
for  the  purposes  aforesaid ;  and  that  although  a  reasonable  time 
for  the  defendant  to  have  caused  provision  to  be  made  for  the 
repayment  of  the  said  sum  of  5502.  had  long  since  elapsed,  and 
although  T.  Gibbons  had  not  paid  the  same,  yet  the  defendant 
had  not  made  any  provision  for  repaying  the  same  under  the 
arrangement  or  otherwise.  Plea,  first,  rum  assumpsit.  Secondly, 
that  the  causes  of  action  did  not  accrue  within  six  years.  At 
the  trial  before  Burrough,  J.,  at  the  Summer  Assizes  for  the 
county  of  Hereford,  1825,  the  plaintiffs  produced  and  proved  the 
following  letter  written  by  the  defendant,  and  addressed  to 
John  Grarrett,  one  of  the  plaintiffs.    "  Sir, — I  understand  from 
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gabbbtt  Mr.  Gibbons,  that  you  had  the  goodness  to  consent  to  advance 
Hakdlet.  SS02-  to  discharge  immediately  a  like  sum  for  which  he  became 
security  for  his  cousin  Mr.  T.  Gibbons,  upon  my  assurance 
which  I  hereby  give,  that  provision  shall  be  made  for  repaying 
you  this  sum  under  the  arrangement  now  going  on  for  the 
settlement  of  Mr.  Gibbons's  concerns."  In  consequence  of  the 
[  *666  ]  assurance  given  in  this  letter,  the  money  was  advanced  *by 
Bodenham  &  Co.  to  Gibbons.  The  plaintiffs  then  produced  a 
correspondence  between  Bodenham  &  Go.  and  the  defendant, 
which  took  place  between  the  8th  of  January  and  the  10th  of 
March,  1820,  for  the  purpose  of  shewing  that  the  guaranty  con- 
tained in  the  letter  of  the  12th  of  January,  1818,  though  in 
terms  given  to  John  Garrett,  one  of  the  plaintiffs,  was  intended 
for  the  benefit  of  the  firm.  On  the  part  of  the  defendant  it 
was  urged,  first,  that  the  correspondence  did  not  prove  that 
the  guaranty  was  intended  for  the  benefit  of  the  firm;  and, 
secondly,  assuming  that  it  did,  still  that  the  action  ought  to 
have  been  brought  in  the  name  of  John  Garrett,  to  whom  the 
guaranty  was  in  terms  given.  The  learned  Judge  reserved  that 
point,  and  a  verdict  was  found  for  the  plaintiff. 

Jervis  now  moved  to  enter  a  nonsuit : 

A  guaranty  ought  to  be  construed  strictly ;  the  promise  was 
made  to  John  Garrett  alone,  and  the  action  ought  to  have  been 
brought  by  him  alone,  and  not  by  the  plaintiffs. 

(Baylby,  J.:  May  not  the  action  be  brought  either  in  the 
name  of  the  party  with  whom  the  contract  was  made,  or  of  the 
party  for  whose  benefit  it  was  intended  ?  An  action  on  a  policy 
of  insurance  may  be  brought  in  the  name  of  either.) 

Secondly,  the  correspondence  produced  in  evidence  did  not 
establish  that  the  guaranty  was  given  for  the  benefit  of  the 
three  parties. 

The  case  stood  over,  to  enable  the  Court  to  peruse  the 
correspondence,  till  this  day. 
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Abbott,  Gh.  J. :  Gabbbtt 

We  have  perused  the  correspondence  in  this  case,  and  we  think    handley. 
it  sufficiently  appears  that  the  guaranty  was  intended  for  the 
benefit  of  the  firm,  and  *not  of  John  Garrett  alone.     That      [*667] 
being  so,  we  are  of  opinion  that  the  action  was  properly  brought 
in  the  name  of  the  parties  for  whose  benefit  the  contract  of 
indemnity  was  entered  into. 

Rule  refused. 


HAMERTON  v.  STEAD.  ^• 

(3  Bam.  &  Gross.  478-483  ;  S.  C.  5  Dowl.  &  Rj.  206 ;  3  L.  J.  K  B.  33.)  [  ^78  ] 

A  tenant  from  year  to  year  entered  into  an  agreement,  daring  a  current 
year,  for  a  lease  to  be  granted  to  him  and  A.  B. ;  and  from  that  time 
A.  B.  entered,  and  occupied  jointly  with  him:  Held,  that  by  this 
agreement  and  the  joint  occupation  under  it,  the  former  tenancy  was 
determined,  although  the  lease  contracted  for  was  never  granted. 

Tbbspass  for  breaking  and  entering  a  mill,  dwelling-house, 
and  close  of  plaintiff,  ejecting  him  therefrom,  and  keeping 
him  oat  of  possession  for  a  long  space  of  time.  Plea,  liberum 
tenemefitum.  Beplication,  that  before  the  said  time  when,  &c., 
to  wit,  on,  &c.,  defendant  demised  the  premises  to  plaintiff,  as 
tenant  from  year  to  year,  by  virtue  of  which  demise  plaintiff 
entered,  and  was  possessed  of  the  premises,  and  continued  so 
possessed  until  and  at  the  said  time  when,  &c.  Bejoinder,  that 
after  the  making  of  the  said  demise  in  the  replication  men- 
tioned, and  before  the  said  time  when,  &c.,  the  said  tenancy, 
and  the  estate  and  interest  of  the  plaintiff  in  the  demised 
premises,  in  which,  &c.,  wholly  ended  and  determined.  Sur- 
rejoinder, that  the  tenancy,  &c.,  did  not  end  and  determine  in 
manner  and  form  alleged  in  the  rejoinder.  At  the  trial  before 
Garrow,  B.  at  the  last  Spring  Assizes  for  Salop,  it  appeared  that 
on  the  1st  of  May,  1810,  the  premises  in  question  were  demised  by 
the  defendant  to  the  plaintiff,  as  tenant  from  year  to  year,  and 
he  continued  so  to  hold  them  until  the  25th  of  September,  1815, 
when  notice  was  given  to  him  to  quit  on  the  Ist  of  May  then 
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Haxebton  next.  On  the  10th  of  October,  1816,  *by  an:  agreement  in 
StbId.  writing,  made  between  the  defendant  of  the  one  part,  and  the 
[  *479  ]  plaintiff  and  one  Moore  of  the  other  part,  defendant  agreed  to 
let  and  demise  unto  plaintiff  and  Moore  the  premises  in  question, 
to  hold  them  unto  plaintiff  and  Moore  from  the  1st  of  November 
then  next,  for  seven  years  thence  next  ensuing,  at  a  yearly  rent 
of  169Z.,  payable  half-yearly  on  the  1st  of  May  and  1st  of 
November.  Plaintiff  and  Moore  thereby  agreed  to  pay  the  rent 
and  all  taxes,  except  the  landlord's  property  tax ;  and  defendant 
agreed  to  put  all  the  premises  in  tenantable  repair  as  soon  as 
conveniency  would  permit.  And  the  plaintiff  and  Moore  further 
agreed  to  keep  the  premises  in  repair,  and  leave  them  so  at  the 
end  of  the  term ;  and  lastly,  it  was  further  agreed  that  a  lease 
should  be  forthwith  drawn,  in  which  the  usual  covenants  were  to 
be  inserted,  and  particularly  that  the  lessees  should  not  let,  set, 
or  assign  the  premises,  or  any  part  thereof,  without  the  lessor's 
consent  in  writing.  The  lessees  took  possession  under  this 
agreement,  and  Moore  continued  to  occupy  the  premises  jointly 
with  Hamerton  until  April,  1816,  and  then  quitted.  In  June  the 
same  year,  defendant  not  being  able  to  get  any  rent,  a  negocia- 
tion  was  entered  into  respecting  the  surrender  of  the  premises, 
but  that  proved  fruitless ;  and  defendant  having  obtained  the  keys, 
took  and  retained  possession  of  the  mill  and  other  premises.  For 
the  defendant,  it  was  objected  that  the  new  agreement  in  October, 
1816,  was  a  lease,  and  put  an  end  to  the  original  tenancy  of  the 
plaintiff;  or,  at  all  events,  if  it  was  only  an  agreement  for  a 
lease,  yet  that  the  agreement,  together  with  the  fact  of  Moore's 
having  been  let  into  possession  by  virtue  of  it,  as  a  joint 
occupier  with  the  plaintiff,  worked  a  surrender  in  law  of  the  old 
[  ♦480  ]  tenancy.  *The  learned  Judge  reserved  the  point,  and  a  verdict 
having  been  found  for  the  plaintiff,  a  rule  nisi  to  enter  a  nonsuit 
was  obtained  in  Easter  Term ;  and  now 

TV.  E,  Taunton  shewed  cause : 

The  issue  on  the  pleadings  certainly  was,  whether  the  tenancy 
of  the  plaintiff  had  or  had  not  determined  at  the  time  when  the 
alleged  trespass  was  committed.  There  was  no  actual  surrender 
of  his  interest,  nor  was  there  a  surrender  in  law.    The  instru* 
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ment  dated  on  the  10th  of  October,  1816/ was  not  a  lease,  but  Hamsbton 
merely  an  executory  agreement  for  a  lease,  and  a  subsisting  stsad. 
tenancy  is  not  put  an  end  to  by  such  an  agreement  for  a  new 
tenancy  :  Roe  v.  Archbishop  of  York  A  It  is  unnecessary  to 
state  particularly  the  various  cases  on  this  point,  such  as  Good- 
UUe  V.  Way, I  Doe  v.  Clare,^  Tempest  v.  Rawlings,\\  Doe  v. 
Ashbumer,^  Doe  v.  Smith,\\  and  Dunk  v.  Hunter, 1 1  the  principle 
resulting  from  them  is,  that  where  an  agreement  to  let  is  entered 
into,  but  it  appears  to  have  been  the  intent  of  the  parties  that 
something  further  should  be  done  to  insure  the  interests  of  either 
party,  such  an  instrument  is  not  a  present  lease,  but  a  mere 
contract  for  a  lease  to  be  granted  in  future.  Here,  it  is  plain 
that  the  lessor  intended  to  reserve  a  right  of  re-entry  if  the 
tenants. assigned  without  leave  in  writing;  but  the  instrument 
before  the  Court  would  not  give  that  right.  The  lease  was, 
moreover,  to  contain  the  usual  covenants,  and  they  are  not 
inserted  in  the  agreement. 

Campbell  (with  whom  was  OldnaU  Russell),  contra :  [  *8i  ] 

The  old  tenancy  of  the  plaintiff  had  determined  by  surrender 
before  the  time  when  the  alleged  trespass  was  committed.  If 
the  instrument  executed  on  the  10th  of  October,  1816,  be  a 
lease,  then  there  is  no  doubt  that  the  acceptance  of  it  amounted 
to  a  surrender  of  the  plaintiff's  former  interest.  Now,  by  that 
instrument  a  present  interest  passed,  or  at  all  events  an  interest 
from  the  1st  of  November  following,  and  wherever  an  instrument 
gives  a  right  to  the  possession  and  profits  of  land  it  is  a  lease. 
It  is  said  that  it  does  not  contain  the  usual  covenants,  but  the 
agreement  to  pay  rent  and  taxes  and  to  repair,  are  the  usual 
covenants  in  such  leases.  The  clause  at  the  end  respecting  the 
making  of  a  lease,  does  not  prevent  the  original  instrument  from 
operating  as  a  lease  if  such  was  the  intent  of  the  parties. 

(Bayley,  J. :    It  contains  a  stipulation,  that  the  defendant 

t  8  B.  E.  413  (6  East,  86,  2  Smith,  ||  13  East,  18. 

166).  f  5  T.  E.  163. 

J  1  T.  B.  735.  tt  6  East,  530. 

§  2  T.  E.  739.  ^  -  Xt  24  E.  E.  390  (5  B.  &  Aid.  322). 
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Hamibton    should  put  the  premises  in  repair  as  soon  as  convenience  would 
StbId.       allow,  might  it  not  have  been  a  sufficient  ground  for  afterwards 
refusing  to  accept  the  lease,  that  the  premises  had  not  been 
repaired  ?) 

Then  supposing  it  to  be  only  an  agreement  for  a  lease,  yet  the 
effect  of  that,  coupled  with  the  fact  of  possession  having  been 
taken  by  Moore  together  with  the  plaintiff,  was  to  determine  the 
former  tenancy  and  operate  as  a  surrender. 

He  was  then  stopped  by  the  Coubt. 

Abbott,  Ch.  J. : 

In  Roe  V.  The  Archbishop  of  York,  the  occupation  by  virtue  of 
the  new  lease  took  place  under  a  mistaken  idea,  that  it  was  a 
good  and  valid  lease ;  and  when  that  was  discovered  to  be  void, 
the  Coubt  very  properly  held  that  it  should  not  operate  as  a 
[  *482  ]  surrender  *of  the  former  lease.  Here,  there  is  nothing  to  shew 
that  the  defendant  refused  to  grant  such  a  lease  as  was  con- 
tracted for ;  and  we  find,  in  fact,  that  a  new  contract  was  made 
to  let  the  premises  to  two  persons  instead  of  one,  and  that  both 
entered  and  occupied.  The  lessor  might  then  have  sued  both 
for  the  rent,  although  no  distress  could  have  been  made.  It 
frequently  happens,  that  persons  enter  and  occupy  at  a  rent  to 
be  fixed  in  future.  In  such  cases  no  distress  can  be  made,  but 
an  action  may  be  brought  for  the  rent  on  a  quantum  valebat. 
It  seems  to  me,  therefore,  that  in  the  present  case  the  old 
tenancy  was  determined,  and  a  new  joint  tenancy  by  the 
plaintiff  and  Moore  created  by  that  which  was  done  under  the 
agreement  with  the  plaintiff's  concurrence. 

Batlby,  J. : 

It  is  clear  since  the  passing  of  the  Statute  of  Frauds,  that  a 
subsisting  term  cannot  be  surrendered  unless  by  writing  or  by 
operation  of  law.  But  if  a  sole  tenant  agrees  to  occupy,  and 
does  occupy  jointly  with  another,  that  puts  an  end  to  the  former 
sole  tenancy.  The  case  of  Roe  v.  The  ArchbUhqp  of  York  does 
not  apply  to  this  case,  for  here  the  agreement  connected  with 
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the  joint  occupation  by  Moore  and  the  plaintiff,  made  them  both    Hahbbtok 
tenants,  and  therefore  operated  as  a  surrender  of  the  separate      stbad. 
tenancy  of  the  latter. 

HOLROTD,  J.: 

I  think  that  an  agreement  for  a  fresh  lease  would  not  put  an 
end  to  a  former  tenancy,  unless  a  new  tenancy  were  actually 
created.  But  taking  the  document  in  question  not  to  amount  to 
a  lease,  yet  the  entry  and  holding  by  Moore  and  the  plaintiff 
together  under  it,  created  a  new  tenancy  either  from  year  to 
*year  or  at  will ;  and  that,  according  to  Mellow  v.  May^f  would  [  *483  ] 
terminate  the  old  holding.  Perhaps,  until  a  lease  was  executed, 
it  might  not  be  considered  that  the  two  held  at  the  rent  men- 
tioned in  the  agreement,  but  still  it  might  be  a  holding  under 
the  agreement.  For,  as  was  said  by  my  Lobd  Chief  Justice, 
there  might  be  an  occupation  on  a  quantum  valebat  until  the 
execution  of  the  lease,  and  although  no  distress  for  rent  could 
be  made,  yet  still  a  tenancy  would  exist.  For  these  reasons 
it  appears  to  me,  that  the  sole  tenancy  of  the  plaintiff  had 
terminated,  and  that  a  nonsuit  must  be  entered. 

LlTTLEDALE,  J.  : 

I  am  of  opinion  that  the  former  tenancy  of  the  plaintiff  was 
pat  an  end  to  by  the  agreement  for  a  new  lease,  and  the  occupa- 
tion by  Moore  and  the  plaintiff  jointly  in  pursuance  of  that 
agreement.  It  is  unnecessary  to  say,  whether  the  instrument  in 
question  is  or  is  not  a  lease,  for  where  parties  enter  under  a 
mere  agreement  for  a  future  lease  they  are  tenants  at  will ;  and 
if  rent  is  paid  under  the  agreement,  they  become  tenants  from 
year  to  year,  determinable  on  the  execution  of  the  lease  con- 
tracted for,  that  being  the  primary  contract.  But  if  no  rent  is 
paid,  still  before  the  execution  of  a  lease  the  relation  of  landlord 
and  tenant  exists,  the  parties  having  entered  with  a  view  to  a 
lease  and  not  a  purchase.    I  therefore  concur  in  thinking  that  a 

nonsuit  must  be  entered. 

Ride  absolute. 

t  Moore,  636. 
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yav.  22.  (3  Bam.  &  Cress.  495—502 ;  S.  0.  5  Dowl.  &  By.  393 ;  3  L.  J.  K  B.  62 ; 

[  495]  S.  C.  at  Nisi  Priiis,  1   Carr.  &  P.  171,  480.) 

Goods  were  insured  at  and  from  Demerara  to  London  in  ship  or  ships 
warranted  to  sail  from  Demerara  on  or  before  the  1st  of  Augost,  1823. 
Small  ships  take  in  and  discharge  the  whole  of  their  cargoes  in  the 
river  of  Demerara ;  but  there  is  a  shoal  off  the  coast  about  ten  miles 
out  at  sea,  and  large  ships  usually  discharge  and  take  in  part  of  their 
cargoes  on  the  outside  of  the  shoal.  Goods  covered  by  the  policy  were 
laden  on  board  a  small  vessel  that  completed  her  cargo  in  the  river,  and 
on  the  1st  of  August,  the  captain  having  obtained  his  deaiance,  set 
sail,  proceeded  down  the  river,  and  about  two  miles  out  to  sea,  and  then 
anchored,  the  tide  being  low.  On  the  3rd  of  August  he  crossed  the 
shoal,  and  on  the  8th  the  vessel  was  lost  by  perils  of  the  sea :  Held, 
that  the  vessel  sailed  from  Demerara  on  the  1st  of  August  within  the 
meaning  of  the  policy,  and  that  tiie  warranty  was  thereby  satisfied. 

AssuuPBiT  on  a  policy  of  assurance,  on  goods  by  ship  or  ships 
at  and  from  Demerara  to  London,  warranted  to  sail  from  Deme- 
rara on  or  before  the  Ist  of  August,  1828.  Flea,  non-assumpsit. 
At  the  trial  before  Abbott,  Ch.  J.,  at  the  London  sittings  after  last 
Hilary  Term,  the  following  facts  were  given  in  evidence.  Goods 
covered  by  the  policy  were  loaded  on  board  the  Iris,  burthen 
200  tons,  in  the  river  at  Demerara,  opposite  the  town.  Vessels 
of  the  size  of  the  Iris  always  take  in  their  cargoes  near  the  same 
place,  and  clear  out  there.  The  mouth  of  the  river  is  about  two 
miles  below  the  town,  and  there  is  a  shoal  which  commences 
about  three  miles  further  out,  and  extends  for  six  miles.  Large 
vessels  take  in  part  of  their  cargo  in  the  river,  then  go  to  the 
outside  ot  the  shoal,  and  complete  their  loading.  Their  papers 
are  in  the  mean  time  left  at  the  custom-house,  and  are  delivered 
to  them  when  their  loading  is  completed,  if  no  irregularity 
appears.  The  Iris  having  completed  her  cargo,  and  obtained 
clearances,  the  captain,  on  the  1st  of  August,  unmoored,  and 
sailed  down  beyond  the  mouth  of  the  river ;  the  tide  being  low 
he  then  anchored,  and  did  not  cross  the  shoal  imtil  the  8rd  of 
August,  when  the  pilot  was  discharged.  On  the  8th  of  the  same 
month  the  vessel  and  cargo  were  lost  by  perils  of  the  sea.  It 
was  contended  for  the  defendant,  that  the  warranty  *'  to  sail 
[  *496  ]      from  "  Demerara  was  the  same  *as  to  "  depart,"  and  that  this 
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warranty  was  not  satisfied  by  merely  dropping  down  the  river.  Lawo 
That  the  vessel  did  not  quit  Demerara  until  the  3rd  of  August,  akderdok. 
when  she  passed  the  shoal  where  larger  ships  complete  their 
cargoes.  The  Lobb  Chief  Justice  left  it  to  the  jury  to  say 
whether  the  vessel  did  sail  from  Demerara  on  the  1st  of  August, 
and  they  found  for  the  plaintiffs.  In  Easter  Term  a  rule  nisi  for 
a  new  trial  was  obtained,  and  on  a  former  day  in  this  Term, 

The  AUcfmey-Oenei'ali  Gwrney^  and  Kaye  shewed  cause: 

The  only  question  in  this  case  is,  whether  the  ship  sailed 
within  the  time  limited  by  the  policy.  If  the  warranty  had 
been  "to  sail,*"  omitting  "from  Demerara,"  it  would  certainly 
have  been  satisfied ;  for,  in  order  to  satisfy  such  a  warranty,  it 
is  sufficient  if  there  is  a  bond  fide  commencement  of  the  voyage, 
although  the  vessel  does  not  clear  the  port  on  the  day  specified. 
But  it  will  be  said,  that  the  words  "  sail  from  Demerara  "  are 
equivalent  to  "  depart,"  and  bring  this  case  within  Moir  v.  Royal 
Exchange  Assurance  Co.,\  where  it  was  held,  that  a  vessel  had  not 
departed  until  she  had  cleared  the  port.  The  distinction  between 
sailing  and  departing  is  very  refined,  and  it  would  be  still  more 
so  between  "sailing"  and  "  sailing  from."  But,  admitting  the 
distinction  to  exist,  still  the  warranty  was  satisfied,  the  ship  pro- 
ceeded beyond  the  river  on  the  1st  of  August,  and  came  to  an 
anchor  in  the  open  sea,  although  within  the  shoal.  There  was 
no  evidence  to  shew  that  the  port  extended  to  the  outer  side  of 
the  shoal,  no  duties  were  proved  to  have  been  ever  collected 
there.  The  only  argument  on  the  other  side  must  be,  that  the 
shoal  is  *within  the  port,  because  large  vessels  take  in  part  of  [  *497  ] 
their  cargo  on  the  outside  of  it ;  but  that  is  not  so ;  the  under- 
writers on  such  ships  being  supposed  to  know  the  course  of  the 
trade,  quasi  give  a  licence  to  large  ships  to  stop  at  the  outside 
of  the  shoal  for  a  part  of  their  cargoes.  Suppose  a  vessel  going 
to  Demerara,  with  a  policy  to  Demerara,  were  to  stop  at  the  out- 
side of  the  shoal  to  discharge  part  of  her  cargo,  and  a  loss  were 
to  happen  there  by  some  of  the  perils  insured  against,  it  could 
not  be  contended  that  she  had  arrived  at  Demerara,  and  that  the 

t  16  B.  E.  330  (3  M.  &  S.  461 ;  6  Taunt.  241). 
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Lako        policy  was  at  an  end.    But,  at  all  events,  it  was  a  question  of 
Andbbbok.    fftcti  whether  the  vessel  sailed  from  Demerara  on  the  1st  of 
August,  and  the  jury  found  that  she  did. 

Scarletty  Campbell,  and  F,  Pollock,  contra : 

The  question  in  this  case  is  a  question  of  law,  resulting  from 
facts  which  are  not  disputed.  It  is  assumed  on  the  other  side, 
that  this  was  a  warranty  to  sail  from  the  port  of  Demerara ;  but 
no  port  is  mentioned,  nor  is  any  town  mentioned  in  the  policy. 
Demerara  is  a  province.  According  to  the  argument  on  the 
other  side  a  policy  on  a  ship  at  and  from  Demerara  would  never 
attach  on  a  ship  which  did  not  go  within  the  bar' or  shoal;  but 
surely,  under  such  policies,  that  must  in  law  be  considered  to 
be  a  part  of  Demerara,  where  ships  usually  take  in  a  part  of 
their  cargoes.  Suppose  a  policy  on  the  ship  and  cargo  at  Deme- 
rara, and  a  loss  had  happened  on  the  2nd  of  August,  when  the 
Iris  was  within  the  shoal,  would  not  the  loss  have  been  covered 
by  the  policy  ?  If  so,  she  had  not  then  sailed  from  Demerara. 
In  the  case  of  a  large  vessel  about  to  cross  the  shoal,  and  then 
[  ^498  ]  stop  for  a  part  of  her  cargo,  there  would  be  no  *doubt ;  and  it 
would  be  very  inconvenient  if  a  different  construction  should 
prevail,  according  to  the  size  of  the  vessel,  particularly  when  the 
policy,  as  in  the  present  case,  is  on  goods  by  ship  or  ships. 
Take  the  case  of  a  ship  insured  at  and  from  Jamaica,  warranted 
to  sail  on  or  before  a  certain  day.  If  she  bond  fde  commenced 
her  voyage  before  that  day  the  warranty  would  be  satisfied. 
But  suppose  the  warranty  to  be  to  ''  sail  from  Jamaica,"  then, 
if  she  commenced  her  voyage,  and  sailed  from  one  port  to 
another  for  convoy,  and  so  did  not  quit  Jamaica  within  the  time 
prescribed,  the  policy  would  be  vacated.  ''  To  sail  from," 
implies  an  exclusion ;  it  means,  to  depart ;  and  to  satisfy  it  the 
ship  must  be  beyond  the  limits  of  the  place  from  which  she  is 

to  sail :  Moir  v.  The  Royal  Exchange. 

Cur.  adv.  vvU, 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott,  Gh.  J. : 
This  was  an  action  on  a  policy  on  goods  by  ship  or  ships  at 
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and  from  Demerara  to  London,  warranted  to  sail  from  Demerara        Lako 
on  or  before  the  1st  of  August,  1828.     The  only  question  was,    Axmviaxat. 
whether  the  warranty  was  complied  with. 

The  ship  having  taken  in  all  her  cargo  and  obtained  her 
clearance,  sailed  from  the  town,  which  is  on  the  bank  of  the 
river,  about  one  at  noon,  the  Ist  of  August,  passed  the  fort, 
which  is  at  the  point  of  the  mouth  of  the  river,  and  anchored 
the  same  day  about  two  miles  beyond  the  fort.  She  anchored 
there  by  advice  of  the  pilot,  and  he  being  unwilling  to  sail  again 
at  the  night  tide,  she  lay  there  for  about  twenty-four  hours,  and 
then  proceeded  on  her  voyage,  upon  which  she  was  afterwards 
lost.  There  is  a  shoal  about  ten  or  twelve  miles  *from  the  fort,  [  ^499  ] 
at  the  outside  whereof  large  inward  bound  vessels  heavily  laden 
usually  anchor  and  put  out  part  of  their  cargo ;  and  large  vessels 
outward  bound  usually  anchor  and  complete  their  cargo.  The 
pilots  usually  leave  vessels  outward  bound  after  passing  this 
shoal.  Upon  these  facts,  it  was  contended  at  the  trial,  and 
again  before  the  Court  on  the  motion,  that  the  words  "sail 
from  "  were  of  the  same  import  as  ''  depart,"  and  that  this 
vessel  had  not  sailed  from  Demerara  on  the  1st  of  August 
within  the  meaning  of  this  warranty. 

It  is  clear  that  a  warranty  to  sail,  without  the  word  ''  from," 
is  not  complied  with  by  the  vessel's  raising  her  anchor,  getting 
under  sail,  and  moving  onwards,  unless  at  the  time  of  the 
performance  of  these  acts  she  has  every  thing  ready  for  the 
performance  of  the  voyage,  and  such  acts  are  done  as  the  com- 
mencement of  it,  nothing  remaining  to  be  done  afterwards. 
This  appears  from  the  case  of  Bond  v.  Nutt^^  and  was  so  decided 
in  RidsdU  and  others  v.  Nevmham.l  And  if  it  had  been  neces- 
sary for  the  ship  in  question  to  take  in  a  part  of  her  cargo  at 
the  outside  of  the  shoal,  she  would  not  only  not  have  sailed  from 
Demerara  within  the  meaning  of  this  warranty,  but  would  not 
even  have  sailed  within  the  meaning  of  the  other  warranty  to 
which  I  have  alluded.  It  was  contended  that  the  words  ''  from 
Demerara "  must  have  the  same  sense  in  every  case,  and  must 
therefore  be  construed  to  mean  ''  sail  from  the  outside  of  this 

t  Ck)wp.  601.  X  16  B.  B.  327  (4  Camp.  111.  3 

M.  &  S.  461). 
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Lako       shoal,"  that  is,  from  the  place  at  which  some  vessels  take  or 

akdbrdon.    unload  a  part  of  their  cargo,  for  otherwise  one  vessel  might  be 

said  to  sail  from  Demerara  before  she  had  arrived  at  that  part 

[  *600  ]  of  the  sea  from  which  another  *v6ssel  must  depart  before  she 
could  be  said  to  have  sailed  from  Demerara ;  and  that  this  might 
even  have  been  the  case  with  regard  to  two  ships  on  board 
whereof  goods  were  insured  by  this  policy.  And  if  that  part  of 
the  sea  which  lies  at  the  outside  of  the  shoal  was,  in  a  popular 
or  general  sense,  part  of  Demerara,  this  argument  would  pre- 
vail. But  the  fact  appears  to  be  otherwise.  For,  whether  we  take 
Demerara  to  be  the  name  of  a  province,  as  it  is,  or  of  the  river, 
which  is  sometimes  called  the  river  Demerara,  though  perhaps 
more  properly  the  river  of  Demerar£i,  we  think  no  person  speak- 
ing in  popular  language  would  say  that  a  ship,  being  at  the 
outside  of  this  shoal,  at  a  distance  of  ten  or  twelve  miles  from 
land,  was  at  Demerara.  It  would  rather  be  said,  she  was  lying 
off  Demerara. 

The  terms  of  a  policy  are,  to  use  the  language,  of  Lord  Ellen- 
BOBOUGH  in  Robertson  v.  French^f  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally  in 
respect  of  the  subject-matter,  as  by  the  known  usage  of  trade, 
or  the  like,  acquired  a  sense  distinct  from  the  popular  sense  of 
the  same  words,  or  unless  the  context  evidently  shews  that  they 
must  be  understood  in  some  other  special  and  peculiar  sense. 

It  appears  in  the  present  case,  that  large  vessels  heavily  laden 
usually  anchor  at  the  outside  of  this  shoal,  and  take  in  part  of 
their  cargo  there.  In  the  case  of  such  a  ship,  therefore,  goods 
so  laden  may  be  considered  as  laden  at  Demerara  by  reason  of 
the  usage ;  and  in  such  a  case,  the  ship  would  not  be  said  to 

[*60l]  have  sailed  *until  she  had  completed  her  lading  and  quitted 
that  part  of  the  sea.  In  the  case  of  such  a  ship,  the  taking  part 
of  her  cargo  there  will  be  like  the  taking  in  a  part  at  the  outside 
of  the  bar  at  Oporto,  which  was  held  to  be  within  the  protection 
of  a  policy,  by  reason  of  the  usage,  in  Kingston  v.  Knibbs.l  But 
the  proper  effect  of  such  a  usage  will  not  extend  beyond  the 
instances  that  fall  under  the  usage.    In  the  case  of  Moir  v.  The 

f  7  B.  B.  535  (4  East,  130).  t  10  B.  B.  742,  n.  (1  Oamp.  508,  n.). 
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Rayal  Exchange  Asmrance  Company,  j^  which  was  on  a  policy  of  Lang 
insurance,  at  and  from  Memel,  warranted  to  depart  on  or  before  ^vndbbdon. 
the  15th  of  September,  the  ship  having  taken  her  cargo  and 
clearance,  began  to  sail  on  her  voyage,  and  proceeded  some  way 
down  the  river  before  the  15th  of  September,  but  was  obliged 
by  change  of  weather  to  come  to  an  anchor  within  the  limits  of 
the  port  of  Memel,  and  to  remain  there  until  after  the  15th. 
And  the  Court  of  Common  Pleas  considering  departure  to  mean 
departure  from  the  port  of  Memel,  held,  (as  this  Court  had  pre- 
viously done,)  that  the  warranty  was  not  complied  with.  But 
Lord  Chief  Justice  Gibbs  said,  if  the  warranty  had  been  "  to 
sail,"  he  should  have  been  of  opinion  that  the  ship  had  sailed. 
Yet,  if  another  ship  had  performed  the  same  manoeuvres  and 
sailed  in  company  to  the  same  spot,  intending  to  wait  there 
for  her  clearance  or  other  necessary  papers,  such  a  ship  could 
not  have  been  said  to  have  sailed  within  the  meaning  of  the 
warranty.  If,  in  the  present  case,  the  outside  of  this  shoal 
had  been  part  of  the  port  of  the  ship's  departure,  or  in  any 
popular  and  general  sense  a  part  of  Demerara,  we  should,  (as 
I  have  before  intimated,)  have  thought  the  warranty  not  com- 
plied with ;  but  we  cannot  say  the  warranty  has  not  *been  [  *602  ] 
complied  with  in  this  case,  merely  because  it  would  not  have 
been  complied  with  in  the  case  of  some  other  ship,  which 
might  have  intended  to  take  a  part  of  her  cargo  at  the  outside 
of  this  shoal.  And  our  decision  has  not  the  effect  of  attributing 
two  meanings  to  the  name  Demerara,  but  is  only  in  conformity 
to  the  authorities  and  distinctions  as  to  the  meaning  of  the  word 
"  sail ; "  and  to  that  extension,  which  may  be  given  to  the  words 
of  a  policy  by  usage  in  particular  instances. 

Ride  discharged. 

t  16  E.  B.  330  (3  M.  &  S.  461,  6  Taunt,  241). 
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NEALE  V.  WYLLIE.t 

(3  Bam.  &  Cress.  533—635 ;  S.  0.  5  Dowl.  &  By.  442.) 


Nov,  29. 

r  g33  1  TVhere  the  tenant,  under  a  lease  oontaining  a  oovenant  to  repair, 

underlet  the  premises  to  one  who  entered  into  a  similar  covenant,  and 
the  original  lessor  brought  an  action  on  the  covenant  in  the  first  lease, 
and  recovered:  Held,  that  the  damages  and  costs  recovered  in  that 
action,  and  also  the  costs  of  defending  it,  might  be  recovered  as  special 
damages  in  an  action  against  the  under-tenant  for  the  breach  of  his 
oovenant  to  repair. 

Covenant.     The  declaration  stated  a  demise  by  indenture,  in 

1804,  of  certain  premises  by  plaintiff  to  one  Finch,  for  eighteen 

years,  wanting  seven  days,  if  one  Eliz.  Goppock  should  so  long 

live ;  and  a  covenant  to  repair  and  leave  the  premises  in  repair 

at  the  expiration  of  the  term.      That  the  interest  of  Finch 

vested  in  defendant  by  assignment,  that  defendant  during  the 

term  suffered  the  premises  to  be  out  of  repair,  and  so  left  them 

at  the  expiration  of  the  term  in  1822.    By  reason  whereof 

plaintiff  afterwards,  to  wit,  on,  &c.  was  forced  and  obliged  to 

pay,  and  did  pay  to  the  said  Eliz.  Coppock,  (by  whom  the 

premises  had  been  demised  to  plaintiff  for  a  longer  term  before 

he  granted  the  lease  to  Finch,)  the  sum  of  lOZ.,  as  and  for 

damages  for  the  bad  state  of  repair  of  the  premises ;  and  also 

lOOZ.  for  the  costs  of  an  action  brought  against  him  by  Eliz. 

[  *63i  ]       Coppock  to  recover  those  damages,  and  whereby  also  he  *wa8 

put  to  the  further  expence  of  lOOZ.  in  defending  that  action. 

The  defendant  suffered  judgment  by  default.    On  the  execution 

of  the  writ  of  enquiry  the  plaintiff  proved  that  the  premises 

were  left  out  of  repair  at  the  expiration  of  the  defendant's  term, 

as  alleged  in  the  declaration.    He  then  proved  that  he  was 

tenant  of  the  premises  to  Mrs.  Coppock,  under  a  lease  granted 

to  him  in  1801,  in  which  there  was  a  covenant  to  repair ;  and 

that  he  paid  10!.  damages,  and  572,  costs,  in  an  action  brought 

by  Mrs.  Coppock  on  that  covenant ;  and  also  that  the  costs  of 

t  This  case  has  been  questioned  does  not  appear  how  the  plaintiff 

by    Pabke,  B.  and  Aiderson,  B.  was  put  to  the  necessity  of  defending 

in  Penley  v.  Watts  (1841)  7  M.  &  W.  the  former  action.    That  the  decision 

604,  10  L.  J.  Ex.  229,  and  denied  is  a  solecism  further  appears  from 

to  be  law  by  Lord  AsmoER,  C.  B.  the  judgment  of  Lindley,  L.  J.  in 

inTra/A:<TV.i7attow(1842)10M.&W'  Ebhetts  v.  Conquest,  '95,  2  Ch.  377, 

249,  11  L.J.  Ex.  361 .    It  certainly  382 ;  64  L.  J.  Ch.  702, 704, 0.  A.— E.  C. 
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the  defence  amonnted  to  48Z.    The  jury  assessed  the  damages       Neale 
at  lOZ.,  the  sum  recovered  by  Mrs.  Coppock.    In  this  Term     wyllie. 
Abraham  obtamed  a  rule  nisi  to  set  aside  that  mquisition,  and 
have  a  new  writ  of  enquiry  executed. 

Hutchinson  shewed  cause,  and  contended  that  the  defendant 
was  not  liable  to  pay  the  costs  of  the  action  brought  by  Mrs. 
Coppock  against  the  present  plaintiff.  The  defendant  was  not 
assignee  of  the  original  lease,  but  an  under-lessee,  so  that  there 
"was  not  any  privity  between  him  and  Mrs.  Coppock ;  nor  was 
there  any  covenant  by  the  defendant  to  indemnify  the  plaintiff 
against  any  costs  or  damages  which  he  might  sustain  in  any 
action  brought  against  him  for  not  repairing  the  premises.  The 
plaintiff  might,  if  he  had  thought  fit,  have  repaired  the  premises, 
and  then  no  action  could  have  been  brought  against  him;  he 
ought  not,  therefore,  to  recover  the  costs  of  such  an  action  as 
special  damages. 


Abrahaniy  contra,  was  stopped  by  the  Coubt. 

Per  Curiam  : 

The  defendant  by  taking  an  assignment  of  the  lease  granted 
to  Finch  bound  himself  by  the  covenant  to  keep  the  premises 
in  repair  during  the  term  thereby  granted,  and  so  to  deliver 
them  up  at  the  expiration  of  the  term.  The  premises  were 
suffered  to  be  out  of  repair,  in  consequence  whereof  an  action 
was  commenced  against  the  present  plaintiff,  and  he  has  alleged 
as  special  damage,  resulting  from  the  defendant's  breach  of 
covenant,  that  he  was  compelled  to  pay  damages  and  costs  in 
that  action,  and  was  also  put  to  considerable  expence  in  defend- 
ing it.  If  he  could  not  recover  those  damages  and  costs  against 
this  defendant  he  would  be  without  redress  for  an  injury 
sustained  through  the  neglect  of  the  defendant,  and  not  in 
consequence  of  his  own  default ;  for  during  the  term  he  could 
not  enter  and  repair  the  premises  without  rendering  himself 
liable  to  be  treated  as  a  trespasser.  For  these  reasons  we  think 
that  the  jury  assessed  the  damages  upon  erroneous  grounds,  and 
that  a  new  writ  of  enquiry  must  be  executed. 

Rule  absolute. 
E  B  2 


[535] 
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1824.  STKES  V.   SYKES  and  Another,  t 

[  541  ]  (3  Bam.  &  Cress.  541—643 ;  S.  C.  6  Dowl.  &  By.  292 ;  3  L.  J.  K.  B.  46.) 

Where  a  manufacturer  had  adopted  a  particular  mark  for  his  goods, 
in  order  to  denote  that  they  were  manufactured  by  him :  Held,  that  an 
action  on  the  case  was  maintainable  by  him  against  another  person  who 
adopted  the  same  mark  for  the  purpose  of  denoting  that  his  goods  were 
manufactured  by  the  plaintiff,  and  who  sold  the  goods  so  marked  as 
and  for  goods  manufactured  by  the  plaintiff. 

The  declaration  stated  that  defendant  sold  the  goods  as  and  for  goods 
manufactured  by  the  plaintiff ;  it  appeared  in  eyidence  that  the  persons 
who  bought  the  goods  of  the  defendant  knew  by  whom  they  were 
manufactured,  but  that  the  defendant  used  the  plaintiff's  mark,  and 
sold  the  goods  so  marked  in  order  that  his  customers  might,  and  in  fact 
they  did,  resell  them  as  and  for  goods  manufactured  by  the  plaintiff : 
Held,  that  this  evidence  supported  the  declaration. 

Case.  The  declaration  alleged  that  the  plainti£F,  before  and 
at  the  time  of  committing  the  grievances  complained  of,  carried 
on  the  business  of  a  shot-belt  and  powder-flask  manufacturer, 
and  made  and  sold  for  profit  a  large  quantity  of  shot-belts, 
powder-flasks,  &c.,  which  he  was  accustomed  to  mark  with  the 
words  ''  Sykes  Patent,'*  in  order  to  denote  that  they  were 
manufactured  by  him,  the  plaintiff,  and  to  distinguish  them 
from  articles  of  the  same  description  manufactured  by  other 
persons.  That  plaintiff  enjoyed  great  reputation  with  the  public, 
on  account  of  the  good  quality  of  the  said  articles,  and  made 
great  gains  by  the  sale  of  them,  and  that  defendants,  knowing 
the  premises,  and  contriving,  &c.,  did  wrongfully,  knowing,  and 
fraudulently,  against  the  will  and  without  the  licence  and  con- 
sent of  the  plaintiff,  make  a  great  quantity  of  shot-belts  and 
powder-flasks,  and  cause  them  to  be  marked  with  the  words 
''Sykes  Patent,"  in  imitation  of  the  said  mark  so  made  by 
the  plaintiff  in  that  behalf  as  aforesaid,  and  in  order  to  denote 
that   the  said  shot-belts  and  powder-flasks,  &c.  were  of  the 

t  This  case  has  been  frequently  in  the  deception  of  the  public  as  the 

dted  as  settling  the  principle  that  ultimate   purchasers.      See,  in  par- 

the   fraud    on    a    manufacturer    in  ticular.  Singer  Manufacturing   Co.  v. 

falsely  representing  goods  to  be  of  Zoo^  (1882)  8  App.  Cas.  Id,  30;  Potvell 

his  manufacture,  consists  not  neoes-  v.  Birmingham  Vinegar  Brewery  Co.^ 

sarily  in  the  deception  of  the  im-  '96,  2  Ch.  54,  68;   65  L.  J.  Ch.  563, 

mediate  purchaser  of  the  goods  but  566,  571,  G.  A. — ^B.  G. 
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manufacture  of  the  plaintiff;  and  did  knowingly,  wrongfully,  Stkes 
and  deceitfully  sell,  for  their  own  lucre  and  gain,  the  said  articles  stkes. 
so  made  and  marked  as  aforesaid,  (m  and  for  shot-belts  and 
powder-flasks,  &c.  of  the  manufacture  of  the  plaintiff;  whereby 
plaintiff  *was  prevented  from  selling  a  great  quantity  of  shot*  [  «542  ] 
belts,  powder-flasks,  &c.,  and  greatly  injured  in  reputation,  the 
articles  so  manufactured  and  sold  by  the  defendants  being 
greatly  inferior  to  those  manufactured  by  the  plaintiff.  Plea, 
not  guilty.  At  the  trial  before  Bayley,  J.,  at  the  last  Torkshii-e 
Assizes,  it  was  proved  that  some  years  since  the  plaintiff's  father 
obtained  a  patent  for  the  manufacture  of  the  articles  in  question. 
In  an  action  afterwards  brought  for  infringing  the  patent,  it  was 
held  to  be  invalid,  on  account  of  a  defect  in  the  specification ; 
but  the  patentee,  and  afterwards  the  plaintiff,  continued  to  mark 
their  articles  with  the  words  "  Sykes  Patent,"  in  order  to  dis- 
tinguish them  as  their  manufacture.  The  defendants  afterwards 
commenced  business,  and  manufactured  articles  of  the  same 
sort,  but  of  an  inferior  description,  and  sold  them  at  a  reduced 
price  to  the  retail  dealers.  They  marked  them  with  a  stamp, 
resembling  as  nearly  as  possible  that  used  by  the  plaintiff,  in 
order  that  the  retail  dealers  might,  and  it  was  proved  that  they 
actually  did  sell  them  again,  as  and  for  goods  manufactured  by 
the  plaintiff;  but  the  persons  who  bought  these  articles  from 
the  defendants,  for  the  purpose  of  so  reselling  them,  knew  by 
whom  they  were  manufactured.  It  further  appeared,  that  the 
plaintiff's  sale  had  decreased  since  the  defendants  commenced 
this  business.  It  was  contended  for  the  defendants,  that  the 
plaintiffs  could  not  maintain  this  action,  for  that  one  of  the 
defendants  being  named  Sykes,  he  had  a  right  to  mark  his 
goods  with  that  name,  and  had  also  as  much  right  to  add  the 
word  "  patent  "  as  the  plaintiff,  the  patent  granted  to  the  latter 
having  been  declared  invalid.  The  learned  Judge  overruled  the 
objection,  as  the  defendant  had  no  right  so  to  mark  his  goods 
as  and  for  goods  manufactured  *by  the  plaintiff,  which  is  the  [•s^S] 
allegation  in  the  declaration.  It  was  then  urged  that  the 
declaration  was  not  supported  by  the  evidence,  for  that  it 
charged  that  the  defendants  sold  the  goods  as  and  for  goods 
made  by  the  plaintiff,  whereas  the  immediate  purchasers  knew 
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stkbs  them  to  be  manofactared  by  the  defendants.  The  learned 
S7KE8.  Judge  overruled  this  objection  also,  and  left  it  to  the  jury  to 
say,  whether  the  defendants  adopted  the  mark  in  question  for 
the  purpose  of  inducing  the  public  to  suppose  that  the  articles 
were  not  manufactured  by  them  but  by  the  plaintiff,  and  they 
found  a  verdict  for  the  plaintiff.    And  now 

Brougham  moved  for  a  rule  nisi  for  a  new  trial,  and 
renewed  the  second  objection  taken  at  the  trial,  and  contended, 
that  the  facts  proved  did  not  support  the  declaration.  The 
allegation  should  have  been,  not  that  defendants  sold  the  goods 
as  and  for  goods  made  by  the  plaintiff,  but  that  they  sold  them 
to  third  persons,  in  order  that  they  might  be  resold  as  and  for 
goods  manufactured  by  the  plaintiff. 

Abbott,  Ch.  J. : 

I  think  that  the  substance  of  the  declaration  was  proved. 
It  was  established  most  clearly,  that  the  defendants  marked  the 
goods  manufactured  by  them  with  the  words  "  Sykes  Patent," 
in  order  to  denote  that  they  were  of  the  genuine  manufacture 
of  the  plaintiff;  and  although  they  did  not  themselves  sell  them 
as  goods  of  the  plaintiff's  manufacture,  yet  they  sold  them  to 
retail  dealers  for  the  express  purpose  of  being  resold  as  goods 
of  the  plaintiff's  manufacture.  I  think  that  is  substantially  the 
same  thing,  and  that  we  ought  not  to  disturb  the  verdict. 

Rule  refused. 
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CUXON    AND  Another,   Assignees  of  T.   SWEET,  1824. 

A  Bankrupt,   v.  JAMES  CHADLEY.  [mT] 

(3  Bam.  &  Cress.  591—596 ;  S.  C.  5  Dowl.  &  By.  417  ;  3  L.  J.  K.  B.  63  ; 
S.  C.  at  Nisi  Prius,  1  Carr.  &  P.  174,  485.) 

J.  C.  being  indebted  to  S.,  and  R.  G.  being  indebted  to  S.,  and  also 
to  J.  C,  it  was  verbally  agreed  between  the  three  that  S.  should  transfer 
the  debt  due  to  him  from  J.  0.  to  the  account  of  R.  C. ;  and  S.,  in 
pursuance  of  such  agreement,  deliyered  to  R.  C.  an  account,  in  which 
he  (R.  C.)  was  charged  with  the  debt  due  from  J.  C.  to  S. :  Held,  that 
J.  C.  was  not  thereby  discharged. 

Assumpsit  for  goods  sold  by  the  bankrupt  before  his  bank- 
ruptcy. Plea,  non  assumpsit.  At  the  trial  before  Abbott,  Ch.  J. 
at  the  London  sittings  after  Hilary  Term,  1824,  the  following 
appeared  to  be  the  facts  of  the  case :  The  bankrupt  was  an 
upholsterer  in  London,  and  in  May,  1822,  had  sold  and  delivered 
to  the  defendant  some  plate  glasses  and  frames  of  the  value  '''of  [  <692  ] 
14Z.  Is.  Sweet,  the  bankrupt,  and  Bobert  Ghadley,  the  brother 
of  the  defendant,  had  been  concerned  together  in  accommodation 
bills,  and  in  1822  Bobert  Ghadley  was  indebted  to  Sweet  for 
goods.  In  August,  1822,  Bobert  Ghadley  told  Sweet  to  carry 
to  his,  Bobert  Chadley's  account  the  debt  due  from  his  brother 
James  to  him  Sweet.  Sweet  agreed  to  do  so,  and  Bobert 
Ghadley  afterwards  informed  his  brother  of  what  had  taken 
place  between  him  and  Sweet.  At  that  time  Bobert  Ghadley 
owed  his  brother  James  Ghadley  60Z.  In  an  account  between 
Bobert  Ghadley  and  Sweet,  made  up,  by  the  latter,  to  Ghristmas, 
1822,  and  entered  in  a  book  kept  by  him,  there  was  the  following 
entry:  "December  Ist.  Your  brother's  account,  14Z.  1«." 
This  entry  was  in  the  hand-writing  of  Sweet,  and  was  so  made 
by  him  with  the  assent  of  Bobert  Ghadley.  Sweet  never  applied 
to  Bobert  Ghadley  for  the  money.  It  appeared  further,  that 
by  charging  the  141.  Is.  against  Bobert  Ghadley,  the  account 
between  Bobert  Ghadley  and  Sweet  was  nearly  balanced.  Upon 
this  evidence  the  Lord  Ghief  Justice  was  of  opinion  that  the 
defendant  was  not  discharged,  and  he  directed  the  jury  to  find 
a  verdict  for  the  plaintiffs,  but  reserved  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit  if  the  Gourt  should  be  of  opinion 
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cuzoK       that  the  plaintifFs  were  not  entitled  to  recover.     A  rule  nisi 
Ghadlbt.     having  been  obtained  in  last  Easter  Term, 

Marryat  and  Reader  now  shewed  cause : 

The  defendant  James  Ghadley  was  originally  liable  for  these 
goods,  and  he  has  never  paid  for  them.  There  is  no  evidence 
to  shew  that  Robert  Chadley  ever  became  legally  bound  to  pay 

[  •698  ]  his  brother's  debt,  for  there  was  *no  promise  in  writing,  and 
a  mere  verbal  promise  is  void  by  the  Statute  of  Frauds.  Bobert 
Chadley,  therefore,  never  having  become  bound  to  pay  the  debt, 
there  was  no  sufficient  consideration  for  the  bankrupt's  dis- 
charging James  Chadley.  Wyatt  v.  The  Marquis  of  Hertfoi'd  \ 
is  a  much  stronger  case.  There  the  plaintiff  had  done  work 
for  the  defendant,  and  after  the  completion  of  it  sent  in  his 
account  to  the  defendant's  steward,  and  accepted  from  the 
steward  his  draft  in  payment,  and  gave  a  receipt  for  the 
amount.  The  draft  being  dishonoured,  the  plaintiff,  without 
making  any  representation  to  the  defendant,  took  from  the 
steward  a  second  draft  payable  at  a  future  day.  The  second 
draft  was  not  paid,  and  the  steward  becoming  insolvent,  the 
plaintiff  applied  to  the  defendant  for  payment,  which  was 
refused ;  and  in  that  case  it  was  laid  down  that  if  one  take  the 
security  of  the  agent  of  the  principal,  with  whom  he  deals, 
unknown  to  the  principal,  and  give  the  agent  a  receipt  for  the 
money  due  from  the  principal,  in  consequence  of  which  the 
principal  deals  differently  with  his  agent  on  the  faith  of  such 
receipt,  the  principal  is  discharged,  although  the  security  fail; 
but  that  it  would  be  otherwise  if  the  principal  failed  to  shew 
that  he  was  injured  by  means  of  such  false  voucher  and  the 
omission  of  the  party  to  inform  him  of  the  truth  in  due  time. 
Now,  assuming  Bobert  Ghadley  here  to  have  been  the  agent  of ' 
his  brother  James  Ghadley  for  the  purpose  of  paying  this  debt, 
the  latter  would  still,  according  to  the  case  cited,  continue  liable 
to  the  bankrupt,  unless  he  could  shew  that  in  consequence  of 
the  sum  due  from  James  Chadley  having  been  transferred  to 

[  *o9i  ]      Bobert  Ghadley's    *account,  James  Chadley  had  been  induced 
to  deal  differently  with  his  brother  on  the  supposition  that  the 

t  3  East,  147. 
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demand    had  been  satisfied.      There  is  no  evidence  of  that       Cuxox 
description,  therefore  James  Chadley  continued  liable  for  the     chadley. 
debt  which  he  had  originally  contracted. 

Gumey  and  Holt,  contra : 

It  must  be  taken  in  this  case,  that  Sweet,  Bobert  Chadley, 
and  James  Chadley,  had  agreed  that  the  debt  due  to  Sweet 
should  be  paid  by  Bobert,  and  that  Sweet  had  agreed  to  take 
Bobert  as  his  debtor  instead*  of  James.  And  Sweet,  acting  upon 
that  agreement,  did  actually  transfer  to  Bobert's  account  the 
debt  due  from  James.  By  so  doing  he  accepted  Bobert  as 
his  debtor  instead  of  James.  The  consideration  for  Bobert's 
engagement  was  Sweet's  forbearing  to  sue  his  brother,  and  the 
relative  situation  of  the  parties  was  altered,  for  James  Chadley 
was  induced  to  forego  any  remedy  against  his  brother  Bobert 
for  the  debt  due  from  him,  in  consequence  of  its  having  been 
agreed  by  Sweet  to  accept  Bobert  as  his  debtor.  No  formal 
receipt  could  be  necessary  in  this  case,  and  the  agreement 
between  the  parties  amounted,  in  substance,  to  an  accord  and 
satisfaction.  When  Sweet,  in  stating  his  account  with  Bobert 
Chadley  at  Christmas  1822,  entered  in  his  book  the  following 
item:  "To  your  brother's  account  14Z.  1«.,"  he  must  be  con- 
sidered to  have  ratified  the  previous  agreement,  which,  though 
executory  before,  became  thenceforward  a  satisfaction  and  dis- 
charge. The  stating  and  rendering  an  account  is  a  sufficient 
consideration  for  a  promise  to  pay  the  balance.  By  parity  of 
reasoning,  it  must  also  be  a  sufficient  consideration  for  dis- 
charging the  debtor  from  any  item  which  his  creditor,  with 
not  only  a  full  ^knowledge  of  the  circumstances,  but  upon  the  [  *595  ] 
basis  of  his  own  previous  agreement,  thinks  proper  to  expunge 
from  the  account. 

Cur.  adv.  vvlt. 

Abbott,  Ch.  J. : 

This  case  came  before  us  on  a  motion  for  a  nonsuit.  We  are 
of  opinion  that  the  rule  must  be  discharged.  Sweet  the  bank- 
rupt had  sold  goods  to  the  amount  of  14{.  to  James  Chadley 
the  defendant.    The  bankrupt,  and  Bobert  Chadley  the  brother 
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cuxoN  of  the  defendant,  were  concerned  together  in  accommodation 
Ohadlet.  l^illSf  c^cl  there  was  another  account  between  them,  in  which 
Eobert  Chadley  was  debtor  to  Sweet.  Robert  Chadley  was  also 
debtor  to  his  brother  James.  About  the  month  of  August  or 
September,  Bobert  Chadley  spoke  to  Sweet  and  desired  that 
he  would  put  down  the  goods  which  had  been  sold  to  James 
Chadley  to  the  account  of  him,  Bobert.  Sweet  agreed  to  this, 
and  Bobert  Chadley  informed  his  brother  of  what  had  passed 
between  them.  Towards  the  end  of  the  year,  when  Sweet  gave 
in  an  account  of  the  monies  due  to  him  from  Bobert,  he  put  at 
the  end  of  the  account  this  entry:  "December  the  1st,  1822, 
your  brother's  account  141.  la."  This  is  all  that  passed.  Sweet 
is  not  proved  ever  to  have  said,  "  I  will  take  you,  Bobert,  as  my 
debtor  and  discharge  James ; "  he  is  not  proved  ever  to  have 
said  or  done  that  which  would  have  the  effect  of  discharging 
James.  It  is  contended  by  the  defendant's  counsel  that  this 
is  accord  and  satisfaction;  but,  admitting  the  previous  agree- 
ment, where  is  the  satisfaction  ?    But  I  consider  the  entry  made 

[  *596  ]  by  Sweet  to  mean  no  more  *than  this ;  I  will  debit  the  account 
of  Bobert  for  142.  la. ;  not,  I  will  discharge  James,  at  all  events, 
from  this  sum.  Nor  are  the  dealings  of  the  parties  at  all  varied 
by  this  arrangement ;  the  bankrupt's  condition  is  not  improved 
by  it,  nor  the  defendant's  deteriorated.  It  amounts  at  most  to 
an  accord,  but  certainly  not  to  a  satisfaction.  We  cannot  say, 
therefore,  that  either  Bobert  could  have  been  made  to  pay  this 
money  to  Sweet  if  he  had  called  for  it,  or  that  James  is  dis- 
charged from  his  original  obligation  to  pay  the  amount  of 
goods  sold  to  him.  We,  therefore,  think  the  verdict  right,  and 
that  the  rule  which  has  been  obtained  must  be  discharged. 

Ride  discliarged. 
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K.   B.  HILARY  TERM. 


MAYHEW  AND  Another  v.  EAMES  and  ANOTHER.t         ^• 

(3  Bam.  &  Crees.  601—604 ;    S.  C.  5  DowL  &  By.  434 ;   3  L.  J.  K.  B.  108 ;         Jan,  24. 
8.  C.  at  Nisi  Priiis,  1  Carr.  &  P.  550.)  [  601  ] 

An  agent  employed  by  a  commercial  house  in  London  to  collect  debts 
in  the  country,  deliyered  a  parcel  containing  bank  notes  to  a  common 
earner,  to  be  forwarded  to  his  principals  in  London,  which  parcel  was 
lost.  The  carriers  had  given  notice  that  they  would  not  be  accountable 
for  parcels  containing  bank  notes.  The  agent  had  no  knowledge  of 
such  notice,  but  the  principals  had :  Held,  that  they  ought  to  have 
instructed  their  agent  not  to  send  bank  notes  by  that  carrier,  and  that 
the  latter  was  not  responsible. 

This  was  an  action  against  the  defendants,  as  carriers,  brought 
to  recover  the  value  of  a  parcel  of  country  bank  notes  sent  by 
their  coach  from  Dovmham,  in  the  county  of  Norfolk,  to  London. 
At  the  trial  before  Abbott,  Gh.  J.,  at  the  London  sittings  after  last 
Term,  the  following  appeared  to  be  the  facts  of  the  case.  The 
plaintiffs  were  silk  warehousemen,  residing  in  London,  and 
employed  one  Hughes  as  their  agent  to  collect  their  debts  in  the 
country.  The  defendants  were  coach  proprietors*  and  owners  of  [  *602  ] 
a  coach  running  from  Lynn  to  the  White  Horse,  Fetter  Lane, 
London.  On  the  10th  of  February,  1824,  Hughes,  the  agent  of 
the  plaintiffs,  having  collected,  in  payment  of  debts  due  to  them, 
provincial  banker's  notes  to  the  amount  of  871.,  inclosed  them  in 
a  parcel,  and  upon  the  parcel  he  wrote  the  word  "Mourning," 
and  addressed  it  to  the  plaintiffs,  ''Foster  Lane,  Gheapside,  Lon- 
don." Hughes  then  delivered  the  parcel  to  one  Wright,  at  whose 
house  in  Downham  the  coach  stopped  to  change  horses,  and  he 
paid  for  the  carriage  Is.  2d.,  and  Wright  gave  him  a  receipt  for 
the  parcel.  When  the  coach  arrived,  Wright  delivered  the  parcel 
to  the  coachman,  and  it  was  afterwards  lost.  For  the  defendants 
it  was  proved,  that  the  plaintiffs  had  frequently  received  parcels 
before  the  10th  of  February  coining  by  coaches  to  the  White 
Horse,  Fetter  Lane,  London,  and  the  porter  who  delivered  such 
parcels  proved  that  he  had  always  delivered  with  them  a  ticket 

t  See  now  the  Carriers  Act,  1830  (11  Geo.  IV.&  1  WiU.  IV.  c.  68),  ss.  1, 6.--E.  C. 
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Mathbw     containing  the  amount  of  the  charge  for  carriage  and  porterage, 


V. 


Eameb.  aiid  a  printed  notice,  "  that  the  proprietors  of  carriages  which  set 
out  from  that  office  would  not  hold  themselves  accountable  for 
any  passenger's  luggage,  truss,  parcel,  or  any  package  whatever 
above  the  value  of  51.  if  lost  or  damaged,  unless  the  same  were 
entered  as  such  and  paid  for  accordingly  when  delivered  there,  or 
to  their  agents  in  town  or  country ;  nor  would  they  be  account- 
able for  any  glass,  china,  plate,  watches,  writings,  cash,  bank 
notes,  or  jewels  of  any  description,  however  small  the  value." 
But  there  was  no  evidence  to  shew  that  Hughes  had  any  know- 
ledge of  such  notice  at  the  time  when  he  delivered  the  parcel 
to  Wright.  Upon  this  evidence  the  Lord  Chief  Justice  was  of 
opinion  that  as  the  plaintiffs  knew  that  the  defendants  were  not 

[  •603  j  accountable  *for  bank  notes,  they  ought  to  have  desired  their 
agent  not  to  send  parcels  of  that  description  by  any  coach  of  the 
defendants,  and  the  plaintiffs  were  nonsuited,  with  liberty  to 
them  to  move  to  enter  a  verdict  for  87Z. 

Denman  now  moved  accordingly : 

The  contract  for  the  safe  carriage  of  the  goods  was  made  by  the 
plaintiffs'  agent,  and  there  was  no  evidence  to  shew  that  he  had 
any  knowledge  of  the  notice  given  by  the  defendants,  or  that  he 
knew  that  the  coach  stopped  at  the  White  Horse,  Fetter  Lane, 
or  even  that  Eames's  name  was  on  the  coach.  In  making  the 
contract  for  the  carriage  of  the  goods,  he  must  be  taken  to  have 
trusted  to  the  common  law  responsibility  of  carriers. 

Per  Curiam  : 

At  common  law,  carriers  are  responsible  for  the  value  of  the 
goods  they  undertake  to  carry,  but  they  may  limit  their  respon- 
sibility by  making  a  special  contract,  and  that  is  usually  done  by 
giving  public  notice  that  they  will  not  be  accountable  for  parcels 
of  a  given  description.  In  order,  however,  to  shew  in  any  par- 
ticular case  that  they  are  not  subject  to  the  common  law  respon- 
sibility, they  must  prove  that  the  party  sending  the  goods  had 
knowledge  of  the  notice.  But  the  knowledge  of  the  principal  is 
the  knowledge  of  the  agent.  Now  here  the  agent  was  employed 
to  transmit  bank  notes,  which  are  the  subject  of  the  present 


VOL.  xxvn.]     1826.    K.  B.    8  B.  &  C.  608—604.  429 


action,  and  it  appears  that  the  plaintiffs  themselves  had  know-  mayhew 
ledge  that  the  defendants  would  not  be  responsible  for  bank  eameo. 
notes,  because  it  is  in  evidence  that  many  parcels  came  to  them 
from  the  defendants,  and  that  the  *porter  delivered  together  with  [  •604  ] 
Buch  parcels  a  printed  paper  containing  a  notice  that  "  the  pro- 
prietors of  carriages  setting  out  from  the  White  Horse,  Fetter 
Lane,  would  not  hold  themselves  accountable  for  any  glass, 
china,  plate,  watches,  writings,  cash,  bank  notes,  or  jewels  of  any 
description,  however  small  the  value."  Now  when  a  parcel  came 
to  the  plaintiffs  in  this  way  before,  they  must  have  seen  the 
notice,  because  it  was  contained  in  the  same  paper  which  they 
must  have  looked  at  in  order  to  ascertain  the  amount  of  the 
charge  for  carriage  and  porterage  which  they  had  to  pay.  Then 
if  the  plaintiffs  knew  that  parcels  would  not  be  accounted  for  if 
they  contained  bank  notes,  it  was  their  duty  to  tell  their  agent 
not  to  send  any  such  parcels  by  any  of  the  coaches  coming  to  the 
White  Horse,  Fetter  Lane.  But  as  the  plaintiffs  suffered  their 
agent  to  send  notes  by  those  coaches,  we  think  that  knowledge  of 
the  notice  having  been  brought  home  to  the  plaintiffs,  the  carrier 
is  thereby  protected  from  such  loss,  although  the  parcel  was  sent 

by  an  agent. 

Rule  refused. 
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1825,       JOHN  PIDCOCK  AND  Othees  v.  SAMUEL  HINTON 
j^2B.  T0WN8END  BISHOP.f 

[  605  ]  ^3  g^j^  ^  Qj^^gg  605—612 ;  S.  C.  5  Bowl.  &  By.  505;  3  L.  J.  K.  B.  109.) 

It  was  agreed  between  the  vendors  and  purchaser  of  goods  that  the 
latter  should  pay  10«.  per  ton  beyond  the  market  price,  which  sum  was 
to  be  applied  in  liquidation  of  an  old  debt  due  to  one  of  the  yendors. 
The  payment  of  the  goods  was  guaranteed  by  a  third  person,  but  the 
bargain  between  the  parties  was  not  communicated  to  the  surety: 
Held,  that  that  was  a  fraud  on  the  surety,  and  rendered  the  guaranty 
void. 

Assumpsit  by  the  plaintiffs,  manufacturers  of  pig  iron  at  Light- 
moor,  in  the  county  of  Salop,  against  the  defendant  a  dealer  in 
iron  at  Bankside,  London,  upon  his  guarantee.  The  guarantee 
declared  upon  was  contained  in  a  letter  of  the  16th  December, 

1822,  addressed  by  the  defendant  to  the  plaintiffs,  and  was  as 
follows : 

"  At  the  request  of  Mr.  Thomas  Tickell,  I  beg  to  inform  you 
that  I  will  guaranty  you  in  the  payment  of  200Z.  value  to  be 
delivered  to  him  in  Lightmoor  pig  iron." 

At  the  trial  before  HuUock,  B.,  at  the  Warwick  Lent  Assizes, 
1824,  it  was  proved  on  the  part  of  the  plaintiffs,  that  the  defen- 
dant gave  the  above  mentioned  guarantee,  and  that  in  February, 

1823,  the  plaintiffs  supplied  to  Tickell  twenty  tons  of  Lightmoor 
pig  iron  of  the  value  and  price  of  82Z.  108.,  that  they  had  applied 
to  him  for  payment,  but  he  was  unable  to  pay  any  part  of  the 
money.  On  the  part  of  the  defendant,  Tickell  proved  that  he 
had  formerly  been  in  the  iron  trade,  but  had  become  bankrupt 
some  time  before  the  transaction  out  of  which  the  action  arose ; 
that  in  the  beginning  of  December,  1822,  he  applied  to  John 
Pidcock,  one  of  the  plaintiffs,  (who  managed  the  business  at  the 
Lightmoor  works),  to  supply  him  with  Lightmoor  pig  iron  on 
credit  in  the  usual  way,  and  told  him  that  if  the  company  would 

[  •606  ]  *supply  him,  he  would  pay  him  (John  Pidcock)  ten  shillings 
(beyond  the  price  to  be  paid  to  the  company)  for  every  ton  of 
iron  supplied  to  him,  and  which  ten  shillings  was  to  go  towards 

t  Cited  and  distinguished  by  where  a  number  of  cases  bearing 
Eay,  J.  in  judgment  in  Mackreth  v.  on  the  same  point  are  cited  and 
Walmeslty    (1884)  51  L,  T,  19,  20,      commented  on.— R.  0. 
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the  liquidation  of  an  old  debt  due  from  Tickell  to  John  Fidcock.  Pidgogk 
John  Fidcock  said  he  must  consult  his  partners,  but  that  he  bishop. 
thought  they  would  not  consent  to  supply  the  iron  without  a 
guarantee.  It  was  afterwards  agreed  between  Tickell  and  John 
Fidcock  that  the  iron  should  be  supplied,  Tickell  paying  the 
company  the  market  price,  and  ten  shillings  per  ton  extra  to 
John  Fidcock  in  liquidation  of  his  private  debt,  and  also  procuring 
a  satisfactory  guarantee  for  the  price  of  the  iron.  Tickell  accord- 
ingly applied  to  the  defendant,  who  gave  the  guarantee,  but  the 
agreement  he  had  entered  into  with  John  Fidcock  for  the 
payment  of  the  extra  ten  shillings  per  ton  was  not  communicated 
to  the  defendant.  A  bill  of  parcels  was  sent  with  the  iron,  as 
follows : 

"  To  20  tons  of  Lightmoor  pig  iron    .     £82  10«.  to  Mr.  Fidcock. 

Debt 10    0 

Total,  JE92  10«." 

On  the  part  of  the  defendant  it  was  contended,  that  the  agree- 
ment as  to  the  payment  of  the  ten  shillings  per  ton  was  a  fraud 
upon  the  defendant,  and  that  he  consequently  was  not  liable  upon 
his  guarantee.  Hullock,  B.  thought  this  no  answer  to  the 
action,  and  a  verdict  was  found  for  the  plaintiffs  for  82i.  10«.,  but 
liberty  was  given  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  the  following  Easter  Term  Denman  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  and  in  this  Term 

Clarke  and  N.  R.  Clarke  shewed  cause :  [  607  ] 

There  was  no  fraud  upon  the  defendant  either  practised  or 
intended.  There  was  nothing  in  the  agreement  by  which  he 
could  be  prejudiced,  or  by  which  the  probability  of  his  being 
called  upon  to  pay  for  the  iron  in  consequence  of  his  guarantee 
was  increased.  The  agreement  as  far  as  it  respected  the  ten  . 
shillings,  was  merely  an  arrangement  between  J.  Fidcock  and 
Tickell  for  the  payment  of  the  debt  of  the  latter  by  easy  instal- 
ments. There  was  nothing  to  shew  that  it  was  not  at  the  time 
an  existing  debt,  and  one  upon  which  Fidcock  might  have  sued  ; 
for  though  Tickell  stated  he  had  been  a  bankrupt,  it  did  not 
appear  when  this  debt  was  incurred,  and  if  it  was  before  the 
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PiDGocK  bankruptcy,  it  did  not  appear  that  Tickell  had  obtained  his  certi- 
Bishop.  ficate,  or  that  the  debt  had  been  proved  under  his  commission. 
If  the  defendant  intended  to  rely  upon  the  debt  having  been 
barred  by  the  bankruptcy,  it  was  for  him  to  prove  it.  Taking  it 
then  to  be  a  debt  still  due  from  Tickell  to  J.  Fidcock,  the  agree- 
ment 60  far  from  being  prejudicial  to  the  defendant,  was,  in  fact, 
for  his  advantage,  for  if  J.  Fidcock  after  the  supply  of  the  iron 
had  sued  Tickell  and  obtained  judgment  against  him,  and  taken 
his  effects  in  execution  for  the  whole  amount  of  his  debt,  Tickell 
would  probably  have  been  less  able  to  pay  for  the  iron  than  if  he 
was  allowed  to  pay  his  debt  by  such  easy  instalments  as  were 
stipulated  for  in  the  agreement.  It  was  not  the  agreement,  but 
the  previous  debts  and  embarrassed  circumstances  of  Tickell 
which  rendered  him  unable  to  pay  for  the  iron ;  the  defendant 
was  probably  aware  of  Tickell's  situation  when  he  gave  the 
guarantee,  or  if  not,  and  he  gave  the  guarantee  without  inquiring 
[  ^608  ]  into  it,  he  must  take  the  consequences  of  having  neglected  to  *do 
so.  The  case  of  Jackson  v.  Duchaire  +  was  very  different  from 
this  case ;  there  a  person  of  the  name  of  Welch,  wishing  to  assist 
the  defendant,  who  was  entering  upon  a  house  which  the  plaintiff 
had  before  occupied,  agreed  to  purchase  of  the  plaintiff  for  the 
defendant  at  the  price  of  702.  the  goods  left  by  the  former  in  the 
house  and  it  formed  part  of  the  consideration  which  induced 
Welch  to  furnish  the  money  that  the  plaintiff  agreed  to  take  70Z. 
for  the  goods,  and  the  Court,  therefore,  held  that  a  private  agree- 
ment between  the  plaintiff  and  defendant,  that  30Z.  more  should 
be  paid  by  the  latter,  was  a  fraud  upon  Welch,  who  had  paid  the 
70Z.  in  confidence  that  that  sum  was  the  whole  consideration. 
The  plaintiff,  therefore,  could  not  recover  the  80Z.  But  there  is 
nothing  in  the  case  to  shew  that  the  Court  considered  the  contract 
between  plaintiff  and  Welch  for  the  sale  of  the  goods  at  70Z.  void, 
,  or  that  Welch  could  recover  back  that  sum.  If  in  the  present 
case  the  ten  shillings  per  ton  to  be  paid  to  J.  Fidcock  had  not 
been  to  discharge  an  existing  debt,  the  case  of  Jackson  v.  Duchaire 
might  have  been  an  authority  to  shew  that  J.  Fidcock  could  not 
recover  that  money,  but  even  then  it  would  be  no  authority  for 
saying  that  the  guarantee  was  not  binding  to  the  extent  of  the 

t  3  T.  R.  551. 
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actual  price  of  the  iron,  and  it  was  never  proposed  or  intended     Piixjook 
to  make  the  defendant  liable  beyond  that.  Bishop. 


Denman  and  F.  PoUock,  contra  : 

Although  it  is  attempted  to  distinguish  the  present  case  from 
that  of  Jackson  v.  Duxihaire^  they  are  the  same  in  principle. 
Wherever  a  person  agrees  to  pay  money  for^  or  guarantees  *the  [  '609  ] 
payment  of  money  hy  another,  it  is  a  fraud  upon  that  person  if 
the  contract  in  consequence  of  which  he  agrees  to  pay  the  money, 
or  for  the  fulfilment  of  which  he  consents  to  become  guarantee, 
is  not  fully  and  fairly  disclosed  to  him.  Here  the  contract,  the 
fulfilment  of  which  was  guaranteed  by  the  defendant,  (which  was 
merely  a  contract  for  iron  at  the  market  price),  was  totally 
different  from  the  contract  actually  entered  into  with  Tickell.  If 
the  agreement  for  the  payment  of  the  extra  ten  shillings  per  ton 
had  been  communicated  to  the  defendant,  he  might  perhaps  have 
refused  to  become  guarantee. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  a  party  giving  a  guarantee  ought  to  be 
informed  of  any  private  bargain  made  between  the  vendor  and 
vendee  of  goods  which  may  have  the  effect  of  varying  the  degree 
of  his  responsibility.  Here  the  bargain  was  that  the  vendee 
should  pay,  beyond  the  market  price  of  the  goods  supplied  to 
him,  ten  shillings  per  ton,  which  was  to  be  applied  in  payment 
of  an  old  debt  due  to  one  of  the  plaintiffs.  The  effect  of  that 
would  be  to  compel  the  vendor  to  appropriate  to  the  payment  of 
the  old  debt,  a  portion  of  those  funds  which  the  surety  might 
reasonably  suppose  would  go  towards  defraying  the  debt  for  the 
payment  of  which  he  made  himself  collaterally  responsible.  Such 
a  bargain,  therefore,  increased  his  responsibility.  That  being  so, 
I  am  of  opinion  that  the  withholding  the  knowledge  of  that 
bargain  from  the  defendant  was  a  fraud  upon  him,  and  vitiated 
the  contract. 

Batlby,  J. :  [  «io  ] 

It  is  the  duty  of  a  party  taking  a  guarantee  to  put  the  surety 
in  possession  of  all  the  facts  likely  to  affect  the  degree  of  his 

R.B. — ^VOL.  XXVII.  P  P 
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PiDcocK  responsibility ;  and  if  he  neglect  to  do  so,  it  is  at  his  peril.  It  is 
Bishop.  highly  probable  that  J.  Pidcock  proved  his  debt  under  the  com- 
mission against  Tickell,  although  that  does  not  appear  on  the 
evidence;  but,  however  that  may  be,  the  question  in  this  case 
depends  upon  the  nature  of  the  bargain  between  Tickell  and 
J.  Pidcock.  The  defendant  might  reasonably  suppose  that  the 
iron  was  to  be  supplied  to  Tickell  at  the  market  price,  but  by  the 
bargain  Tickell  was  to  pay,  beyond  the  market  price  of  the  iron, 
ten  shillings  per  ton  to  J.  Pidcock,  in  discharge  of  an  old.  debt 
due  to  him.  Now  if  the  plaintiff  had  apprized  the  defendant  that 
there  was  such  a  subsisting  bargain,  he  would  have  known  that 
Tickell  would  not  be  able  to  pay  for  so  much  of  the  iron  as  he 
otherwise  might  have  done,  and  might  have  declined  entering 
into  the  guarantee.  He  gave  the  guarantee  under  a  supposition 
that  Tickell  would  be  at  liberty  to  apply  all  his  funds,  except  what 
were  necessary  for  his  support,  towards  payment  of  the  iron  sup- 
plied at  the  regular  market  price,  whereas  the  plaintiff  when  he 
accepted  the  guarantee  knew  that  Tickell  was  to  pay  him  not  only 
the  market  price  of  the  iron,  but  ten  shillings  per  ton  on  the  iron 
provided,  in  extinction  of  an  old  debt.  The  concealment  of  that 
fact  from  the  knowledge  of  the  defendant  was  a  fraud  upon  him, 
and  avoids  this  contract.  Where  by  a  composition  deed  the 
creditors  agree  to  take  a  certain  sum  in  full  discharge  of  their 
respective  debts,  a  secret  agreement,  by  which  the  debtor  stipu- 
lates with  one  of  the  creditors  to  pay  him  a  larger  sum,  is  void^ 
[  *6ii  ]  upon  the  ground  that  *that  agreement  is  a  fraud  upon  the  rest  of 
the  creditors.  So  that  a  contract  which  is  a  fraud  upon  a  third 
person  may,  on  that  account,  be  void  as  between  the  parties  to  it. 
Here  the  contract  to  guaranty  is  void,  because  a  fact  materially 
affecting  the  nature  of  the  obligation  created  by  the  contract  was 
not  communicated  to  the  surety. 

HOLROYD,  J. : 

I  am  also  of  opinion  that  the  contract  of  the  surety  is  not 
binding  upon  him,  by  reason  of  the  plaintiff's  not  having  com- 
municated to  the  surety  a  secret  bargain  previously  made  by  him 
with  the  vendee  of  the  goods.  The  effect  of  that  bargain  was  to 
divert  a  portion  of  the  funds  of  the  vendee  from  being  applied 
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to  discharge  the  debt  which  he  was  about  to  contract  with  the  Fidoock 
plaintiffs,  and  to  render  the  vendee  less  able  to  pay  for  the  iron  bishop. 
supplied  to  him.  The  defendant  might  reasonably  suppose  that 
Tickell  was  to  pay  only  the  market  price  of  the  iron,  but  the 
plaintiff  knew  that  he  was  to  pay  more,  and  did  not  communicate 
that  fact  to  the  plaintiffs.  The  plaintiffs  and  defendant  therefore 
were  not  on  equal  terms.  The  former  with  the  knowledge  of  a 
fact  which  necessarily  must  have  the  effect  of  increasing  the 
responsibility  of  the  surety,  without  communicating  that  fact  to 
him,  suffers  him  to  give  the  guarantee.  That  was  a  fraud  upon 
the  defendant,  and  vitiates  the  contract. 

LiTTLEDALE,   J.: 

I  think  that  a  surety  ought  to  be  acquainted  with  the  whole 
contract  entered  into  with  his  principal.  The  surety  might  fairly 
suppose  that  the  vendee  would  be  able  to  pay  the  market  price  of 
the  iron  out  of  its  produce,  when  manufactured,  and  he  *gave  the  [  *6i2  ] 
guarantee  under  that  supposition;  but  if  he  had  known  that, 
besides  paying  the  market  price  of  the  iron,  the  vendee  was  also 
to  pay  ten  shillings  per  ton  in  extinction  of  an  old  debt,  he  would 
have  known  that  the  vendee  would  have  so  much  less  to  appro- 
priate in  payment  for  the  iron,  and,  consequently,  that  the  risk 
of  the  surety  would  thereby  be  increased.  Besides  the  object  of 
a  person  becoming  a  surety  for  another  is  to  render  him  a  service. 
But  the  effect  of  such  a  private  bargain  as  was  made  in  this  case 
would  be  to  defeat  the  object  of  the  surety.  For  if  the  proceeds 
of  the  goods  supplied  to  the  vendee  are  to  be  applied  wholly  in 
discharge  of  an  old  debt,  a  benefit  will  be  conferred  on  the  vendor 
of  the  goods,  and  not  on  the  vendee ;  now  that  certainly  was  not 
the  intention  of  the  surety. 

Rule  absolute. 


F  f2 
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I!!!-  BARTLETT  v.  DOWNES. 

[  616  ]  (3  Bam.  &  Cress.  616—622  ;  S.  C.  5  Dowl.  &  Ey.  326 ;  3  L.  J.  K.  B.  90 ; 

S.  C.  at  Nisi  Prius,  1  Cair.  &  P.  522.) 

The  lord  of  a  manor  may,  by  deed,  grant  the  stewardship  of  the 
manor  and  of  the  courts  thereto  belonging  for  the  life  of  the  grantee. 

A  term  of  500  years,  created  in  1712,  was  upon  a  sale  of  the  estate 
in  1785,  assigned  to  attend  the  inheritance.  Upon  a  subsequent  sale 
in  1793,  there  was  a  general  declaration  in  the  oonyeyance,  that  all 
persons  having  outstanding  terms  should  hold  them  in  trust  to  attend 
the  inheritance,  but  no  particular  term  was  specified:  Held,  that  in. 
support  of  the  grant  of  the  stewardship  made  in  1821,  it  was  properly 
left  to  the  jury  to  say  whether  they  thought  the  term  had  been 
surrendered,  and  that  they  were  justified  in  finding  that  it  had. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue. 
At  the  trial  before  Abbott,  Ch.  J.  at  the  Westminster  sittings  after 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  by 
the  plaintiff,  who  claimed  to  be  steward  of  the  manor  of  Danbury, 
in  the  county  of  Essex,  to  recover  certain  fees  received  by  the 
defendant  when  acting  in  that  capacity.  The  plaintiff's  right  to 
the  office  of  steward  rested  on  a  deed  under  seal,  executed  in 
[  ♦617  ]  1821,  by  Eose  Ray,  who  was  then  *8ei8ed  in  fee  of  the  manor,  by 
which  she  ''  gave  and  granted  unto  the  plaintiff  the  office  of 
steward  of  the  said  manor  of  Danbury,  and  the  holding  and 
keeping  of  all  courts  of  what  kind  soever  to  the  said  manor 
belonging  or  appertaining,  and  doing  all  other  acts  relating 
thereto ;  and  she  did  thereby  make,  constitute,  and  appoint  the 
said  plaintiff  steward  of  the  said  manor,  and  of  the  courts  to  the 
same  belonging,  to  have,  hold,  exercise,  and  enjoy  the  office 
aforesaid,  and  the  holding  and  keeping  of  the  said  courts,  and 
the  doing  all  other  acts  as  aforesaid,  and  receiving  the  fees  and 
profits  to  the  said  office  belonging  from  thenceforth  during  the 
term  of  his  natural  life."  Rose  Ray  died  on  the  20th  of  October, 
1821,  having  devised  the  manor  of  Danbury  in  fee  to  Charles 
Downes.  C.  Downes  disputed  the  plaintiff's  right  to  continue 
steward  of  the  manor,  and  E.  Downes  (the  defendant)  held  a 
court  and  received  certain  fees,  to  recover  which  this  action  was 
brought.  For  the  defendant  it  was  objected,  that  the  grant  by 
Rose  Ray  was  void,  for  that  she  had  no  power  to  create  a 
freehold  office.    The  Lobd  Chief  Justice  overruled  the  objection. 
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but  gave  the  defendant  leave  to  move  for  a  nonsuit.  The  babtlett 
defendant  then  set  up  a  term  supposed  to  have  been  outstanding  dow'nes. 
at  the  time  when  Bose  Bay  made  the  grant.  It  appeared  that 
this  term,  which  was  for  500  years,  was  created  in  1712.  In 
1785  it  was  assigned  as  a  satisfied  term  to  attend  the  inheritance. 
In  1798,  when  Bobert  Bay,  the  then  husband  of  Bose  Bay, 
purchased  the  manor  of  Danbury,  there  was  a  general  declara- 
tion that  all  persons  having  any  terms  in  them  should  hold 
them  in  trust  to  attend  the  inheritance,  but  no  particular  term 
was  specified.  When  the  dispute  *first  arose  between  these  [*618] 
parties,  C.  Downes  wrote  a  letter,  admitting  that  Mrs.  Bay  had  a 
right  to  appoint,  but  questioning  the  fact  of  her  having  done  so. 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  they 
thought  the  term  was  still  outstanding  or  not.  They  thought 
that  it  was  not,  and  found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  fees  received  by  the  defendant. 

Scarlett  now  moved  for  a  rule  nisi  for  a  nonsuit  or  new 
trial: 

The  grant  by  Mrs.  Bay  to  the  plaintiff  was  void.    The  Crown 

may  create  a  freehold  office,  but  an  individual  cannot ;  Mrs.  Bay, 

therefore,  had  no  power  to  grant  the  office  of  steward  for  the  life 

of  the  grantee  so  as  to  bind  the  future  owners  of  the  manor.    In 

the  Earl  of  Shrewsbury's  caset  the  stewardship  of  a  manor  was 

granted  for  life,  but  that  was  by  Queen  Elizabeth  ;  and  in  Oweii 

V.  SaunderSfl   which  was  the  case  of  a  clerk  of  the  peace,  it 

appeared  that  the  appointment  was  made  by  virtue  of  an  Act  of 

Parliament.  §    Then,  secondly,  it  should  not  have  been  left  to 

the  jury  to  say  whether  the  term  had  been  surrendered.    In  1785 

it  was  expressly  assigned  to  attend  the  inheritance ;  and  in  1798, 

when  Mr.  Bay  purchased  the  manor,  a  declaration  was  made  that 

all  outstanding  terms  should  be  held  in  trust  to  attend  the 

inheritance.    No  evidence  was  given  of  the  creation  of  any  term 

except  that  of  1712 ;  it  must,  therefore,  be  presumed  that  the 

deed  of   1798  alluded  to  that  term.      If  so,  it  must  at  that 

time  have  been  in  existence,  and  there  was  no  evidence  of  any 

t  9  Co.  Eep.  42.  §  1  W.  &  M.  st.  1,  c.  21,  8.  5. 

}  1  Ld.  Baym.  158. 
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bahtlett    fact  whence  *the  jury  could  infer  that  it  had  been  afterwards 

Do^KKs.     surrendered  or  merged. 
[  •619  j  Cur,  adv.  wit. 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

There  were  two  grounds  upon  which  the  rule  in  this  case  was 
moved.  The  first  point  .was,  whether  the  appointment  of  a 
steward  of  a  manor  court  beyond  the  life  of  the  grantor,  could  be 
a  good  grant.  It  was  admitted  that  such  a  grant  by  the  Crown 
might  be  good,  but  it  was  contended  that  such  a  grant  by  a 
subject  could  not  be  good  without  custom  or  Act  of  Parliament. 
In  Littleton,  section  878,  where  he  is  writing  on  the  subject  of 
estates  which  are  held  upon  conditions  in  law,  he  mentions  the 
case  of  a  grant  by  deed  of  the  office  of  keeper  of  a  park.  ''  If  a 
man  grant  by  his  deed  to  another  the  office  of  parkership  of  a 
park,  to  have  and  occupy  the  same  office  for  term  of  his  life,  the 
estate  which  he  hath  in  the  office  is  upon  condition  in  law,  to 
wit,  tiiat  the  parker  shall  well  and  lawfully  keep  the  park,  and 
shall  do  that  which  to  such  office  belongeth  to  do,  or  otherwise  it 
shall  be  lawful  to  the  grantor  and  his  heirs  to  oust  him."  This 
is  to  shew  that  a  grant  of  an  office  of  that  kind  is  subject  to  a 
condition  in  law,  namely,  that  the  party  shall  discharge  the  duty 
of  the  office,  and  that  upon  the  violation  of  such  duty  there  would 
be  a  forfeiture  of  the  office ;  and  that  is  said  in  respect  of  a  grant  by 
a  subject.  Then  Lord  Coke,  when  he  comes  to  comment  upon 
that  section,!  introduces  among  others  the  very  office  now  in 
[  •620  ]  question.  He  states,  that  "  where  an  officer  hath  ♦no  other 
profit  but  a  certain  collateral  fee,  the  grantor  may  discharge  him 
of  his  service,  the  discharge  whereof  is  but  labour  and  charge  to 
him,  but  he  must  have  his  fee ; "  and  in  the  same  page  he 
proceeds :  ''  If  a  man  doth  grant  to  another  the  office  of  the 
stewardship  of  his  courts  of  his  manors,  with  a  certain  fee,  the 
grantor  cannot  discharge  him  of  his  service  and  attendance, 
because  he  hath  other  profits  and  fees  belonging  to  his  office 
which  he  should  lose  if  he  were  discharged  of  his  office."  Now 
this  is  very  good  authority,  or  they  are  instances  at  least,  to  say 
no  more  of  them,  to  shew  that  a  grant  for  life  of  an  office  of  the 

t  1  Inst.  233  b. 
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description  now  in  discussion  is  a  good  and  valid  grant.  If  the  Babtlett 
grantor  himself  cannot  discharge  the  grantee,  how  can  any  other  dowkes. 
person?  On  what  principle  shall  it  be  said  that  a  person 
claiming  under  the  grantor  shall  be  in  a  different  situation  from 
him  ?  In  Harvey  v.  Neidyn\  the  Court  seem  to  have  come  to 
their  decision  against  the  plaintiff,  because  it  was  not  alleged  by 
him  that  there  was  any  profit  belonging  to  the  office ;  and  if  so 
he  suffered  no  injury  from  being  discharged;  he  was  only 
relieved  from  certain  trouble.  The  Court  say  distinctly  if  profit 
belonged  to  the  office,  and  it  had  been  so  alleged  in  the  declara- 
tion, the  grant  of  the  office  for  life  would  have  been  good.  That 
point,  therefore,  seems  to  be  set  at  rest  upon  this  authority. 
Then  the  next  point  made  was,  that  I  ought  not  to  have  left  it  to 
the  jury  to  presume  any  surrender  or  merging  of  the  outstanding 
term.  I  did  not  direct  them  as  to  their  finding,  but  merely  left 
it  to  them  to  consider  whether  they  would  or  would  not  presume 
a  surrender,  having  first  endeavoured  *to  explain  the  nature  of  [•62i  ] 
the  subject.  If  I  ought  not  to  have  left  it  to  the  jury  to 
consider  if  such  a  presumption  might  not  be  made  from  the 
circumstances  which  appeared  on  the  trial,  then  there  ought  to 
be  a  new  trial.  The  plaintiff  proved  the  grant  as  having  been 
made  by  this  lady  just  before  the  execution  of  her  will.  The 
defendant  on  this  evidence  was  clearly  a  wrong  doer,  and  he 
shewed  no  title ;  but  we  will  take  it  that  the  devisee  had  thought 
fit  to  appoint  him  steward  of  the  manor  and  to  rescind  the 
appointment  of  the  testator.  It  appeared  that  there  had  been  a 
term  originally  created  in  1712  for  a  future  purpose,  and  that 
such  purpose  was  satisfied.  Then  in  1785  there  was  a  sale  of 
the  estate ;  that  term  was  then  outstanding  in  a  trustee  for  the 
benefit  of  the  inheritance.  In  1798  there  was  another  sale  of 
the  estate  to  the  husband  of  the  testatrix,  and  in  one  of  the 
conveyances  there  was  a  general  declaration  that  all  outstanding 
terms  should  be  for  the  benefit  of  the  purchaser,  but  the 
particular  term  was  not  mentioned.  Now,  if  the  outstanding 
term  which  the  defendant  set  up  could  prevail,  it  would  prevail 
to  defeat  the  act  of  the  testatrix  in  making  the  grant  she  made. 
The  general  principle  upon  which  a  presumption  should  be 

t  Cro.  Eliz.  859. 
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Babtlett  allowed  I  think  is  this,  that  that  which  has  been  done  should  be 
DowKEs.  presumed  to  be  rightly  done ;  and  if  we  apply  that  principle  to 
many  cases  of  right,  it  must  be  taken  to  be  so.  Applying  it  to 
the  question  of  a  right  of  way.  If  we  find  the  act  has  been  often 
repeated  (for  the  occasional  use  of  a  walk  or  path  across  a  man's 
field  would  be  hardly  such  a  use  as  would  establish  the  right), 
but  if  the  act  must  necessarily  have  been  often  repeated  with  the 
knowledge  of  the  persons  acting  upon  an  adverse  right,  it  affords 
[  •622  ]  a  strong  presumption  in  favour  *of  the  right  so  exercised.  The 
same  principle  is  to  be  applied  to  presumptions  in  the  case  of 
light,  or  of  flowing  water.  In  each  of  these  cases  there  must  be 
a  long  continuance  of  enjoyment  to  warrant  the  presumption. 
But  upon  the  question  of  the  surrender  of  a  term  the  case  is 
somewhat  different ;  for  with  respect  to  conveyances  you  cannot 
find  in  the  nature  of  things  repeated  acts ;  it  is  not  to  be  expected. 
And  although  that  be  so,  the  courts  have  in  many  instances  for 
a  considerable  length  of  time  decided  that  juries  are  at  liberty, 
where  they  find  that  such  a  term  as  this  has  been  set  up,  and 
has  done  the  duty  for  which  it  was  originally  created,  to  presume 
a  surrender  of  it.  In  this  case  there  was  the  letter  of  G.  Downes, 
admitting  that  Mrs.  Bay  had  a  right  to  appoint ;  whence  it  might 
be  inferred,  as  against  him,  that  the  term  did  not  exist ;  I  there- 
fore thought  the  jury  might  be  justified  in  presuming  this 
outstanding  term  to  have  ceased.  Here  the  grant  of  the  office, 
supposing  such  a  term  to  be  outstanding,  would  have  been  void 
at  law,  which  certainly  it  was  never  meant  to  be.  On  the  con- 
trary, if  you  presume  the  term  had  merged,  the  grant  of  the 
office  would  be  good.  In  that  view  of  it  we  are  of  opinion  it 
might  properly  be  left  to  the  jury  to  presume  a  surrender  of  the 
term,  to  give  validity  and  effect  to  the  act  of  the  testatrix  in 
making  the  grant.  For  these  reasons  we  are  of  opinion  that  the 
verdict  found  for  the  plaintiff  ought  not  to  be  disturbed. 

Rule  refused. 
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DOBELL  V.   STEVENS.t 

(3  Bam.  &  Cress.  623—^26;  S.  C.  5  Dowl.  &  By.  490;  3  L.  J.  K.  B.  89.) 

Where  the  yendor  of  a  public-house  made,  pending  the  treaty,  certain 
deceitful  representations  respecting  the  amount  of  the  business  done  in  [  ^^^  ] 
the  house,  and  the  rent  received  for  a  part  of  the  premises,  whereby  the 
plaintiff  was  induced  to  give  a  large  sum  for  the  premises :  Held,  that 
the  latter  might  maintain  an  action  on  the  case  for  the  deceitful  repre- 
sentations, although  they  were  not  noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memorandum  of  the  bargain  which  was  drawn 
up  after  these  representations  were  made. 

Case  for  a  deceitful  representation.     The  declaration  stated 

that  before  the  time  of   committing  the  grievance  thereinafter 

mentioned,  defendant  kept  a  public-house,  and  was  possessed  of 

a  lease  of  the  house  for  a  certain  term  of  years,  and  thereupon 

the  plaintiflf,  at  the  request  of  the  defendant,  on,  &c.  at,  &c.  was 

in  treaty  with  defendant  to  buy  his  interest  in  the  said  house  for 

a  certain  sum  of  money,  to  wit,  the  sum  of  460i.,  and  also  to  buy 

the  household  furniture  and  fixtures,  and  stock  in  trade,  at  a 

valuation ;  and  defendant  falsely,  fraudulently,  and  deceitfully 

pretended  and  represented  to  the  plaintiff  that  the  returns  or 

receipts  for  the  spirits  sold  in  the  said  public-house  had  been  and 

then  amounted  to  the  sum  of  1602.  per  month ;  and  that  the 

quantity  of  porter  sold  in  the  house  amounted  to  seven  butts  per 

month ;  and  that  the  tap  was  let  for  822.  per  annum,  and  two 

rooms  in  the  public-house  for  272.  per  annum;  and  by  such 

representation  then  and  there  induced  the  plaintiff  to  buy  the  said 

lease  of  the  house  at  the  price  of  4602.    The  declaration  then 

averred  the  falsehood  of  each  particular  of  the  statement.    At 

the  trial  before  Littledale,  J.  at  the  London  sittings  after  last 

Term,  the  plaintiff  proved  that  whilst  the  treaty  for  the  purchase 

was  going  on,  a  representation  was  made,  as  stated  in  the 

declaration,  and  that  it  was  false.    On  the  cross-examination  of 

his  witnesses  it  was  proved  that  the  defendant's  books  were  in 

the  house  at  the  time  of  the  treaty,  and  might  have  been 

t  Cited  by  Lord  Lyndhttrst  in  849.  And  see  iJec^mw  v.  jffur<i(  1881 ) 

his  judgment  in  AUwood  v.  Small  20  Ch.   Div.  1,  51  L.  J.  Ch.   113; 

(1841)  6  CI.  &  Pin.  232,  395 ;  and  by  Bmiih  v.  Land  and  House  Property 

Lord  Ohelmsford,  L.  C,  in  Central  Corporation  (1884)  28  Ch.  Div.  7.— 

By.  Co.  of  Venezuela  v.  KUch  (1867)  R.  C. 
L.  E.  2  H.  L.  99,  121,  36  L.  J.  Ch. 
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DoBELL  inspected  *by  the  plaintifif ;  and  that  they  woald  have  shewn  the 
Stevens.  ^^^I  quantity  of  spirits  and  porter  sold  in  the  house.  The 
[  •624  J  plaintiff,  however,  did  not  examine  them.  A  written  memo- 
randum of  the  bargain  was  afterwards  drawn  up,  and  an 
assignment  of  the  lease  was  executed ;  but  neither  of  those 
instruments  contained  any  mention  of  the  defendant's  repre- 
sentation. The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  representation  was  fraudulent,  and  they  found  a  verdict  for 
the  plaintifif. 

Gurney  now  moved  for  a  rule  nisi  for  a  new  trial : 

The  parol  evidence   of    the  defendant's  representation  was 

inadmissible  in  this  case.     The  contract  having  been  reduced 

into  writing  the  parties  must  be  bound  by  that,  and  cannot  add 

to  it  by  evidence  of  previous  conversations:  Pickering  y,  Dow  son  A 

(Abbott,  Ch.  J.:  In  that  case  Gibbs,  J.  says,  "if  there  had  been 
any  fraud  it  would  not  have  been  done  away  by  the  contract." 

Baylby,  J.:  The  same  view  of  the  point  was  taken  by  my 
Lord  Chief  Justice  in  Kain  v.  Old.X) 

The  fraud  there  alluded  to  is  some  fraudulent  conduct  whereby 
the  party  deceived  is  prevented  from  discovering  the  falsehood 
of  the  representation.  Here  the  plaintifif  had  the  means  of 
knowledge  within  his  reach,  and  neglected  to  make  use  of  them. 
In  Powell  V.  Edmunds  §  it  appeared  that  an  auctioneer,  at  a  sale 
by  auction,  made  a  statement  not  noticed  in  the  conditions  of 
sale,  and  it  was  held  that  parol  evidence  of  that  statement  had 
been  properly  rejected.  Lord  Ellenborough  says,  "  The  only 
[  ♦625  ]  question  which  could  be  made  is,  whether  if  by  *the  collateral 
representation  a  party  be  induced  to  enter  into  a  written  agree- 
ment dififerent  from  such  representation,  he  may  not  have  an 
action  on  the  case  for  the  fraud  practised  to  lay  asleep  his 
prudence."  At  all  events,  therefore,  the  propriety  of  admitting 
such  evidence  has  been  considered  very  questionable  by  a  high 
authority,  and  is  a  point  worthy  of  further  discussion. 

t  4  Taunt.  779.  §  11  R.  R.  316  (12  East,  6). 

J  26  R.  R.  497  (2  B.  &  C.  627). 


VOL.  XXVII.]    .1825.    K.  B.    8  B.  &  C.  625—626.  US 

Abbott,  Ch.  J. :  Dobell 

V, 

Whether  any  fraud  or  deceit  had  or  had  not  been  practised  in  Stevens. 
this  case  was  peculiarly  a  question  for  the  jury ;  nor  has  any 
complaint  been  made  against  the  mode  in  which  that  question 
was  presented  to  their  consideration.  If  then  this  motion  be 
sustainable  at  all,  it  must  be  sustainable  on  the  ground  that 
evidence  of  a  fraudulent  or  deceitful  representation  could  not  be 
received,  inasmuch  as  it  was  not  noticed  in  the  written  agree- 
ment, or  in  the  conveyance  which  was  afterwards  executed  by 
the  parties.  The  case  of  Lysney  v.  Selby  t  is  to  the  contrary  of 
that  position,  and  precisely  analogous  to  the  present  case.  That 
was  an  action  against  the  defendant  for  falsely  and  fraudulently 
representing  to  the  plaintiff  that  certain  houses  of  him  (defendant) 
were  then  demised  at  the  yearly  rent  of  682.,  to  which  plaintiff 
giving  credit,  bought  the  houses  for  a  large  sum  of  money,  to 
wit,  &c.,  and  an  assignment  Was  afterwards  executed  to  him ; 
whereas,  in  truth  and  in  fact,  the  houses  were  at  that  time 
demised  at  the  yearly  rent  of  52Z.  10«.,  and  no  more.  After 
verdict  for  the  plaintiff  a  motion  was  made  in  arrest  of  judgment, 
on  the  ground  that  it  did  not  appear  that  the  assertion  was  made 
at  the  time  of  the  sale.  Lord  Holt  says,  "  If  the  vendor  gives 
*in  a  particular  of  the  rents,  and  the  vendee  says  he  will  trust  [  *626  j 
him,  and  inquire  no  further,  but  rely  upon  his  particular,  then 
if  the  particular  be  false  an  action  will  lie."  Here  the  plaintiff 
did  rely  on  the  assertion  of  the  defendant,  and  that  was  his 
inducement  to  make  the  purchase.  The  representation  was  not 
of  any  matter  or  quality  pertaining  to  the  thing  sold,  and  there- 
fore likely  to  be  mentioned  in  the  conveyance,  but  was  altogether 
collateral  to  it ;  as  was  the  rent  in  the  case  of  Lysney  v.  Selby. 
That  case  appears  to  me  to  be  exactly  in  point,  and  the  jury 
having  found  that  that  which  was  untruly  represented  was 
fraudulently  and  deceitfully  represented,  I  think  that  we  ought 
not  to  grant  a  rule  for  a  new  trial. 

Rule  refused. 

t2Ld.  Eaym.  1118. 
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im.  MONTAGUE  v.  BENEDICT.f 

Jan,  26.        (3  Barn.  &  Cress.  631 — 639 ;  S.  C.  nom.  Montague  v.  Baron^  o  Dowl.  &  By. 
r  631  1  532 ;  3  L.  J.  K.  B.  94 ;  2  Sm.  L.  C. ;  S.  C.  at  Nisi  Prins  nom.  Montague 

^  V.  EspinaBee  ;  1  Carr.  &  P.  356,  502.) 

In  assumpsit  for  goods  sold,  it  appeared  that  the  plaintiff,  a  jeweller, 
in  the  course  of  two  months,  delivered  articles  of  jewelry  to  the  wife 
of  the  defendant  amounting  in  value  to  83/.  It  appeared  that  the 
defendant  was  a  certificated  special  pleader,  and  lived  in  a  ready 
furnished  house,  of  which  the  annual  rent  was  200/. ;  that  he  kept  no 
man  servant ;  that  his  wife's  fortime  upon  her  marriage  was  less  than 
4,000/. ;  that  she  had,  at  the  time  of  her  marriage,  jewelry  suitable 
to  her  condition,  and  that  she  had  never  worn,  in  her  husband's  presence, 
any  articles  furnished  her  by  the  plaintiff ;  it  appeared  also  that  the 
plaintiff,  when  he  went  to  tiie  defendant's  house  to  ask  for  payment 
always  enquired  for  the  wife  and  not  for  the  defendant :  Held,  that  the 
goods  so  furnished  were  not  necessaries,  and  that,  as  there  was  no 
evidence  to  go  to  the  jury  of  any  assent  of  the  husband  to  the  contract 
made  by  his  wife,  the  action  could  not  be  maintained. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue. 
At  the  trial  before  Abbott,  Gh.  J.,  at  the  Middlesex  sittings  after 
[  •682  ]  Trinity  Term,  1824,  it  appeared  *that  the  plaintiflf  was  a  working 
jeweller,  and  the  defendant  a  special  pleader  in  considerable  prac- 
tice. The  plaintiff,  between  the  20th  of  October  and  the  14th  of 
December,  1828,  had  delivered  to  the  wife  of  the  defendant, 
at  his  house  in  Guildford  Street,  different  articles  of  jewelry, 
amounting  in  the  whole  to  the  sum  of  882.,  and  had  received 
from  her  on  account  84Z.  These  things  were  usually  delivered 
about  twelve  o'clock  in  the  day,  and  plaintiff  never  saw  any 
person  but  the  defendant's  wife.  Upon  these  facts  being  proved 
the  defendant's  counsel  contended  that  the  plaintiff  ought  to 
be  nonsuited,  because  there  was  no  evidence  to  shew  that  the 
husband  had  any  knowledge  that  the  goods  had  been  delivered 
to  his  wife,  and,  consequently,  no  evidence  of  his  assent  to  the 
purchase,  and  Metcalfe  v.  Shaw^l  Waithman  v.  Wakefield,^ 
Bendy  v.  Gri^n,!|  were  cited.  The  Lord  Chief  Justice  thought 
it  a  question  for  the  jury,  whether  the  articles  had  been  supplied 

t  See  now  the  principles  as  laid  case,  2  Sm.  L.  C.  472, 10th  ed. — B.  C. 

down  in  Dehenham  v.  Mellon  (H.  L.  J  13  E.  R.  740  (3  Camp.  22). 

1880)  6  App.  Cas.  24,  60  L.  J.  Q.  B.  §  10  B.  B.  654  (1  Camp.  120). 

155,  and  the  notes  to  the  principal  ||  5  Taunt.  356. 
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with  the  assent  of  the  husband.    The  defendant  proved  that    Moktaoue 

he  was  married  in  September,  1817,  and  that  the  fortune  of  his    bbnedict. 

wife  was  less  than  4,000Z.,  and  that  she  received,  by  virtue  of 

her  marriage  settlement,  for  her  exclusive  use,  a  sum  of  602. 

annually;    that  they  inhabited    a    ready-furnished    house   in 

Guildford  Street,  at  the  rent  of  2001.  a  year ;  that  the  furniture 

of  it  was  not  new  or  expensive,  some  of  it  indeed  being  very 

shabby ;  that  the  defendant  kept  no  man-servant ;  that  his  wife, 

before  October,  1828,  had  jewelry  suitable  to  her  condition,  and 

that  she  had  never,  in  her  husband's  presence,  worn  any  of 

the  articles  furnished  by  the  plaintiff.     The  defendant  usually 

left  his  house  and  went  to  his  ^chambers  about  ten  o'clock       [  *633  ] 

in  the  morning,  and  did  not  return  before  five  in  the  evening. 

When  the  plaintiff  or  his  servant  called  at  the  defendant's  house, 

they  always  asked  for  his  wife,  and  not  for  him  ;  and  upon  one 

occasion,  when  the  clerk  called  in  March,  and  stated  to  the 

female  servant  who  opened  the  door,  that  he  called  for  the 

purpose  of  getting  settled  a  bill  for  jewelry  to  the  amount  of  801. ; 

the  servant  expressed  her  surprise  that  the  plaintiff  had  trusted 

her  mistress  for  such  a  sum,  and  said  she  was  sure  that  her 

master  knew  nothing  of  it,  and  she  swore  that  the  clerk  replied, 

''his  master  was  aware  of  that."     This,  however,  was  denied 

by  the  clerk.     The  Lord  Chief  Justice  told  the  jury,  that 

a  husband  was  not  liable  for  goods  supplied  to  his  wife,  unless 

he  gave  her  an  express  or  implied  authority  to  purchase.    In 

considering  the  question  of  authority,  the  estate  and  degree 

of  the  parties  was  a  fit  subject  for  consideration,  and  so  also 

was  the  nature  of  the  articles.    There  were  some  things  which 

it  might  and  must  always  be  presumed  the  wife  had  authority 

to  buy,  such  as  provisions  for  the  daily  use  of  the  family  over 

which   she  presided;    but  in   this  case  the  articles  were  not 

necessary  to  any  one;    the  proof  was,  that  the  husband  never 

saw  them,  and  the  jury  were  to  say,  under  these  circumstances, 

whether  the  wife  of  the  defendant  had  any  authority  from  him 

to  make  a  contract  for  the  articles  in  question.     The  jury  found 

for  the  plaintiff  to  the  amount  of  his  bill.     A  rule  nisi  had  been 

obtained  for  a  nonsuit,  on  the  ground  that  there  was  no  evidence 

to  be  left  to  the  jury  of  the  husband's  assent  to  the  contract ; 
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Montague    or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
Benedict,    the  weight  of  evidence. 

Piatt  shewed  cause : 

It  was  a  question  for  the  jury,  upon  the  evidence,  whether 
[  •634  ]  the  articles  provided  for  the  wife  of  *the  defendant  were 
necessaries  suitable  to  the  degree  and  estate  of  the  husband. 
The  latter  is  responsible  in  respect  of  the  contracts  made  by  the 
wife,  for  goods  suitable  to  that  condition  which  he  suffers  her 
to  hold  out  to  the  world.  It  is  not  necessary  to  shew  an  express 
assent  of  the  husband  to  the  contract,  or  that  the  articles 
provided  were  worn  in  his  presence.  If  they  were  conformable 
to  the  apparent  condition  of  the  husband,  his  assent  is  to  be 
presumed.  Here  there  was  abundant  evidence  to  go  to  the  jury, 
that  the  things  provided  were  necessaries  suitable  to  the  degree 
of  the  husband,  for  it  appeared  that  he  lived  in  a  ready-furnished 
house,  the  rent  of  which  was  2002.  per  annum,  and  that  his 
wife  had  originally  a  fortune  of  4,O0OL,  and  if  they  were  neces- 
saries suitable  to  the  degree  of  the  husband,  then  cohabitation 
was  evidence  of  his  assent  to  the  contract  made  by  his  wife. 
He  cited  Morton  v.  Withy  A 

Scarlett  and  Gumey,  contra : 

It  appeared  upon  the  trial  that  the  plaintiff,  in  the  course 
of  two  months,  had  delivered  to  the  defendant's  wife  articles 
of  jewelry  amounting  to  88L,  and  that  before  that  time  she  had 
articles  of  that  description  suitable  to  her  degree.  The  things 
provided  by  the  plaintiff,  therefore,  were  not  necessaries.  There 
was  no  evidence  of  any  assent  (express  or  implied)  of  the 
husband,  to  the  purchase  made  by  the  wife.  Ciohabitation  is 
only  prima  facie  evidence  of  such  assent,  and  here  it  was  rebutted 
by  the  evidence  given  on  the  part  of  the  defendant. 

Bayley,  J. : 

It  seems  to  me,  that  in  this  case  there  was  no  evidence  to  go 

I  •ess  I      to  a  jury  to  entitle  the  plaintiff  to  a  ^verdict.    I  take  the  rule 

of  law  to  be  this :  if  a  man,  without  any  justifiable  cause,  turns 

t  Skinner,  348. 
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away  his  wife,  he  is  bound  by  any  contract  she  may  make,  for  Montague 
necessaries  suitable  to  her  degree  and  estate.!  If  the  husband  benedict. 
and  wife  live  together,  and  the  husband  will  not  supply  her 
with  necessaries,  or  the  means  of  obtaining  them,  then,  although 
she  has  her  remedy  in  the  Ecclesiastical  Court,  yet  she  is  still 
at  liberty  to  pledge  the  credit  of  her  husband  for  what  is  strictly 
necessary  for  her  own  support.  But  whenever  the  husband  and 
wife  are  living  together,  and  he  provides  her  with  necessaries, 
the  husband  is  not  bound  by  contracts  of  the  wife,  except  where 
there  is  reasonable  evidence  to  shew,  that  the  wife  has  made 
the  contract  with  his  assent:  Etherington  v.  Parrott.l  Cohabi- 
tation is  presumptive  e^ddence  of  the  assent  of  the  husband,  but 
it  may  be  rebutted  by  contrary  evidence ;  and  when  such  assent 
is  proved,  the  wife  is  the  agent  of  the  husband  duly  authorised. 
Then  the  question  is,  was  there  any  evidence  in  this  case  to 
warrant  my  Lord  Chief  Justice  in  submitting,  as  a  question 
for  the  consideration  of  the  jury,  whether  the  wife  had  the 
authority  of  the  husband  to  make  this  purchase?  It  appears, 
that  the  wife  had  originally  a  fortune  under  4,000{. ;  that  would 
yield  an  income  less  than  2002.  per  annum.  There  was  no 
evidence  on  the  part  of  the  plaintiff  to  shew  that  she  had 
a  fortune  even  to  that  extent ;  that  fact  afterwards  appeared 
upon  the  defendant's  evidence.  Then  is  it  to  be  presumed,  that 
a  husband  working  hard  for  the  maintenance  of  himself  and 
family,  keeping  no  man-servant,  and  living  in  a  house  badly 
famished,  would  authorise  his  wife  to  lay  out,  in  the  course 
of  six  weeks,  half  of  her  yearly  income  *in  trinkets  ?  If  the  [  •636  ] 
tradesman  in  this  case  had  exercised  a  sound  judgment,  he  must 
have  perceived  that  this  money  would  have  been  much  better 
laid  out  in  furniture  for  the  house,  than  in  decking  the  plaintiff's 
wife  with  useless  ornaments,  which  would  so  ill  correspond  with 
the  furniture  in  the  house.  I  think,  at  all  events,  there  was 
gross  negligence  on  the  part  of  the  plaintiff,  if  he  ever  intended 
to  make  the  husband  responsible.  If  a  tradesman  is  about 
to  trust  a  married  woman  for  what  are  not  necessaries,  and 
to  an  extent  beyond  what  her  station  in  life  requires,  he  ought, 

t  Cited  by  Lopbs,  L.  J.  in  Wilson      357,  57  L.  J.  Q.  B.  161,  163.— R.  C. 
V.   Ol(mop  (1888)    20  Q.    B.    Div.  X  Ld.  Eaym.  1006. 
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Montague  in  common  prudence,  to  enquire  of  the  husband  if  she  has  his 
Benedict,  consent  for  the  order  she  is  giving ;  and  if  he  had  so  enquired 
in  this  case,  it  is  not  improbable  that  the  husband  might  have 
told  him  not  to  trust  her.  But  no  such  enquiry  was  made; 
on  the  contrary,  the  plaintiff  always  enquired  for  the  wife,  and 
that  is  strong  evidence  to  shew  that  she  was  the  person  trusted, 
and  not  the  husband.  On  the  whole,  I  think  that  the  plaintiff 
did  not  make  out,  by  reasonable  evidence,  that  the  wife  had  any 
authority  to  make  the  purchase  in  question. 

HOLROYD,  J. : 

I  think  the  plaintiff  ought  to  have  been  nonsuited.  If  the 
plaintiff  had  made  a  claim  in  respect  of  necessaries  provided 
for  the  defendant's  wife,  the  case  would  have  stood  upon  a  very 
different  ground ;  but  I  think,  upon  the  evidence,  it  appeared 
that  the  things  provided  were  not  necessaries.  They  consisted 
of  articles  of  jewelry,  and  the  wife  had  upon  her  marriage  been 
supplied  with  a  sufficiency  of  such  things,  considering  her 
situation  in  life.  Undoubtedly  the  husband  is  liable  for 
necessaries  provided  for  his  wife,  where  he  neglects  to  provide 
them  himself.  If,  however,  there  be  no  necessity  for  the  articles 
[  •637  ]  provided,  the  tradesman  will  not  *be  entitled  to  recover  their 
value,  unless  he  can  shew  an  express  or  implied  assent  of  the 
husband  to  the  contract  made  by  the  wife.  Where  a  tradesman 
takes  no  pains  to  ascertain  whether  the  necessity  exists  or  not, 
he  supplies  the  articles  at  his  own  peril ;  and  if  it  turn  out  that 
the  necessity  does  not  exist,  the  husband  is  not  responsible  for 
what  may  be  furnished  to  his  wife  without  his  knowledge. 
Where  a  tradesman  provides  articles  for  a  person  whom  he 
knows  to  be  a  married  woman,  it  is  his  duty,  if  he  wishes  to 
make  the  husband  responsible,  to  enquire  if  she  has  her 
husband's  authority  or  not ;  for  where  he  chooses  to  trust  her, 
in  the  expectation  that  she  will  pay,  he  must  take  the  conse- 
quence if  she  does  not.  If  it  turn  out  that  she  did  act  under 
the  authority  of  her  husband,  when  she  gave  the  orders,  he  will 
be  liable,  but  otherwise  he  will  not.  If  we  were  to  hold  that  he 
would,  no  man  in  any  case  would  be  safe,  if  the  wife  chose  to 
say  that  she  had  the  authority  of  her  husband.    I  think  that 
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the  burden  of  the  proof  of  the  assent  of  the  husband  lies  on  the    Monta^ihs 
party  who  provided  the  goods,  and  who  acted  upon  the  supposed     bbnbdict. 
authority.    In  this  case,  it  appears  to  me  that  the  proof  was 
to  the  contrary,  and  that  it  negatived  all  presumption  of  assent 
on  the  part  of  the  husband.    I  think,  therefore,  that  the  plaintiff 
did  not  make  out  a  case  to  entitle  him  to  recover. 

LiTTLBDALE,  J.  : 

I  agree  in  thinking  that  a  nonsuit  must  be  entered.  The 
husband  is  not  liable  in  respect  of  a  contract  made  by  his  wife 
without  his  assent  to  it,  and  a  party  seeking  to  charge  him  in 
respect  of  such  a  contract,  is  bound  either  to  prove  an  express 
assent  on  his  part,  or  circumstances  from  which  such  assent 
is  to  be  *implied.  Then  was  there  any  express  assent  in  this  [  •sss  ] 
case?  So  far  from  that,  it  appears  that  no  application  was 
made  to  the  defendant  for  several  months  after  the  articles  had 
been  deUvered ;  but  the  plaintiff  always  called  when  he  knew 
the  defendant  was  from  home,  and  always  asked  for  the  wife. 
There  was,  therefore,  no  express  assent  of  the  husband.  Then 
can  we  say  that  there  was  any  imphed  assent  ?  There  are  many 
cases  in  which  the  assent  of  the  husband  may  be  presumed. 
In  Gomyn*s  Digest,  tit.  Baron  and  Feme,  (Q.)  it  is  laid  down, 
that  if  the  wife  trades  in  goods,  and  buys  for  her  trade  when  she 
cohabits  with  her  husband,  his  assent  is  to  be  presumed ;  and 
if  a  wife  buy  necessary  apparel  for  herself,  the  assent  of  the 
husband  shall  generally  be  intended.  But  here  the  apparel 
provided  consists  of  articles  of  ornament  of  considerable  value. 
It  does  not  appear,  considering  the  defendant's  occupation,  and 
his  wife's  fortune,  that  articles  of  jewelry  to  that  amount  can 
be  considered  as  necessary  apparel,  and  one  reason  is,  because 
the  wife  had  articles  of  that  description  provided  for  her  when 
she  married,  and  there  is  no  evidence  to  shew  that  the  husband 
ever  saw  the  wife  wearing  these  articles,  and  if  he  did  not,  then 
there  is  nothing  to  shew  any  implied  assent. 

Abbott,  Ch.  J. : 

I  entirely  agree  with  the  opinion  which  has  been  delivered 
by  my  learned  brothers,  and  I  think  the  rule  for  a  nonsuit 
B.B. — ^voL.  zzvn.  o  a 
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MoNTAouB  ought  to  be  made  absolute.  If  this  decision  should  have  the 
Benbdiot.  efifect  of  introducing  somewhat  more  caution  into  the  conduct 
of  those  who  are  to  obtain  their  living  by  selling  their  goods 
and  wares,  it  will  be  most  beneficial.  It  will  occasionally  be 
beneficial  to  infants,  to  fathers,  to  husbands,  and  to  friends; 
[  *639  ]  it  will  also  be  beneficial  to  those  who  *have  goods  to  sell,  for 
the  experience  we  have  in  courts  of  justice  leads  us  to  know, 
that  persons  who  trade  without  due  caution  often  find  their 
hopes  deceived ;  they  find  in  the  result,  that  they  have  parted 
with  goods  for  which  they  never  can  obtain  the  money.  The 
rule  must  be  made  absolute. 

Ride  absolute  for  a  nonsuit. 


1825.  ATKINSON  V.  C0TE8W0RTH.t 

I^h,  4.        (3  Bam,  &  Cress.  647—649 ;   S.  0.  5  Dowl.  &  By.  552 ;   3  L.  J.  K.  B.  104  ; 
[  647  ]  S.  C.  at  Nisi  Prius,  1  Oarr.  &  P.  339.) 

Where  the  commander  of  a  ship  entered  into  a  charter-party  (not 
under  seal),  whereby  the  charterer  agreed  to  pay  freight  generally, 
without  saying  to  whom :  Held,  that  the  owner  having  demanded  and 
received  the  freight,  the  commander  could  not  maintain  an  action  for 
it  against  the  charterer,  although  he  had  given  him  notice  not  to  pay 
it  to  any  one  but  himself. 

Assumpsit  on  a  charter-party,  not  under  seal,  whereby  it  was 
mutually  agreed  between  the  plaintiff,  commander  of  the  ship 
Agaphea,  then  lying  in  the  river  Thames,  and  the  defendant, 
that  the  vessel  should  take  a  cargo  to  Pemambuco,  and  bring 
a  cargo  thence  to  London  or  Liverpool,  according  to  the 
directions  of  the  charterers'  agent  in  the  Brazils,  and  deliver 
the  same,  on  being  paid  freight,  at  and  after  a  certain  rate 
therein  specified,  by  a  good  bill,  payable  at  two  months  from 
the  day  of  final  discharge.  Breach,  non-payment  of  freight. 
Plea,  non-assympsiU    At  the  trial  before  Abbott,  Gh.  J.,  at  the 

t  Cited  and  followed  in  judgment  dudng  s.  1  of  the  Merchant  Shipping 

i»  Japp  v.  Campbell  (1887)  57  L.  J.  Act,  1889;  and  Morgan  v.  88.  CaMi- 

Q.  B.  79, 81.    But  see  now  Merchant  gate,  *93,  A.  C.  38,  62  L.  J.  P.  C.  17. 

Shipping  Act,   1894,  s.  167,  repro-  — B.O. 
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London  sittingB  after  last  Trinity  Term,  it  appeared  that  the  atkihsow 
plaintiff,  at  the  time  of  making  the  charter-party,  was  the  gotesworth 
commander  of  the  Agaphea,  whereof  David  Hodgins,  then 
resident  in  Ireland,  was  owner.  Before  the  vessel  returned 
to  England,  Hodgins,  being  dissatisfied  with  the  plaintiff, 
appointed  one  Bain  as  his  agent,  to  receive  the  freight,  and 
gave  notice  to  the  defendant  to  pay  it  to  him,  which  he 
accordingly  did,  but  before  it  was  paid,  the  plaintiff  demanded 
that  it  should  be  paid  to  himself  and  not  to  Bain.  Upon  these 
facts  the  Lord  Chief  Justice  nonsuited  the  plaintiff,  but  gave 
his  counsel  leave  to  move  to  enter  a  verdict  in  his  favour  for  SOL, 
which  appeared  to  be  due  to  him  from  the  owner.  In  Michaelmas 
Term  Gumey  obtained  a  rule  accordingly,  and  now 

Scarlett  and  CampbeU  shewed  cause :  [  ^^  ] 

The  plaintiff  in  this  case  was  merely  the  agent  of  the  owner, 
and  made  the  charter-party  for  his  benefit.  In  the  absence 
of  any  interference  by  the  owner,  he  might  have  claimed  the 
freight  from  the  defendant.  But  when  the  owner  intervened, 
and  desired  the  freight  to  be  paid  to  a  third  person,  the  authority 
of  the  captain  was  at  an  end.  He  had  not  any  prospective  lien 
for  his  wages,  although,  if  he  had  received  the  money,  he  might 
then  have  set  off  the  sum  due  for  wages,  had  he  been  sued  by 
the  owner  for  the  money  so  received.  If  a  factor  receives  the 
proceeds  of  goods  sold  by  him  he  has  a  lien  on  the  money,  but 
he  cannot  claim  the  proceeds  from  the  vendee,  if  his  principal 
intervenes,  and  desires  the  payment  to  be  made  to  himself. 
Smith  V.  Plummer\  is  expressly  in  point. 

Gumey  and  Chitty,  contra  : 

The  case  of  Smith  v.  Plummer  differs  materially  from  the 
present.  It  does  not  appear  that  any  charter-party  was  executed 
in  that  case  between  the  captain  and  the  defendant,  the  latter 
therefore  had  never  contracted  to  pay  freight  to  the  captain. 
In  the  present  case,  the  plaintiff  was  the  person  who  chartered 
the  ship  to  the  defendant ;  and  it  does  not  appear  on  the  face 
of  the  instrument  that  he  was  not  owner ;  the  defendant  must,^ 
t  19  E.  E.  391  (1  B.  &  Aid.  575). 

oo2 
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Atkinson     therefore,  be  taken  to  have  contracted  to  pay  the  freight  to  him, 
GoTBBwoBTH  ^^^^  could  uot  exonerato  himself  from  his  liability  by  paying 
it  to  a  third  person. 

Abbott,  Gh.  J. : 

I  am  unable  to  discover  any  solid  distinction  between  the 
present  case  and  that  of  Smith  v.  Plummer.  Upon  the  authority 
[  *649  ]  of  that  case,  therefore,  *I  am  of  opinion  that  the  nonsuit  was 
right.  The  only  distinction  now  pointed  out  between  the  two 
cases  is,  that  in  the  present  instance  a  chEurter-party  was  entered 
into,  and  that  it  does  not  appear  that  any  such  instrument 
existed  in  Smith  v.  Plummer.  Let  us  suppose  that  no  charter- 
party  was  made  in  that  case,  then  the  freight  would  be  made 
payable  generally  by  the  bill  of  lading,  signed  by  the  commander 
of  the  vessel.  Now  the  charter-party  entered  into  by  this 
plaintiff  and  defendant  does  not  specify  to  whom  the  freight 
was  to  be  paid ;  in  that  respect,  therefore,  the  case  is  the  same 
as  if  the  freight  had  been  stipulated  for  by  a  common  bill  of 
lading.  The  master  of  a  ship  has  no  prospective  lien  on  the 
freight,  and  cannot  insist  upon  having  it  paid  to  himself, 
although  a  payment  to  him  in  the  absence  of  any  notice  by  the 
owner  to  the  charterer  to  withhold  it,  would  be  a  good  and  valid 
payment.  For  these  reasons  I  think  that  this  rule  must  be 
discharged. 

Rvle  discharged. 
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It  is  not  neoessary  that  any  information  or  complaint  shonld  be  made  '-  -' 
on  oath,t  in  order  to  justify  the  interference  of  magistrates  under  the 
11  Geo.  n.  c.  19,  8.  16.  In  trespass  against  two  magistrates  for  giving 
plaintiff's  landlord  possession  of  a  farm  as  a  deserted  farm,  they 
produced  in  evidence  a  record  of  their  proceedings  under  that  Act, 
which  set  forth  all  such  circumstances  as  were  necessary  to  give  them 
jurisdiction,  and  by  which  it  appeared  that  they  had  pursued  the 
directions  of  the  statute :  Held,  that  this  was  conclusive  as  an  answer 
to  the  action. 

Tbespasb  for  breaking  and  entering  the  plaintiff's  house  and 
closes,  and  ejecting  him  therefrom.  Flea,  general  issue.  At 
the  trial  before  Abbott,  Gh.  J.,  at  the  last  Summer  Assizes  for 
Devon,  the  trespass  having  been  ^proved,  the  defendants,  who  [*650] 
were  justices  of  the  peace,  gave  in  evidence  the  record  of  certain 
proceedings  by  them,  under  the  11  Geo.  11.  c.  19,  which  was 
as  follows:  ''Devonshire:  Be  it  remembered  that  on,  &c., 
at,  &c.,  A.  B.  complained  unto  us  J.  W.  Garew  and  G.  0.  Osmond, 
Esquires,  two  of  the  justices  of  our  said  lord  the  King, 
assigned,  &c.,  that  he  the  said  A.  B.  did  demise  at  rack  rent 
unto  J.  Basten,  of,  &c.,  husbandman,  a  messuage  and  tenement 
called,  &c.,  consisting  of,  &c.,  situate,  lying,  and  being  at,  &c., 
and  that  on,  &c.,  there  was  in  arrear  and  due  unto  the  said 
A.  B.,  from  him  the  said  J.  Basten,  the  tenant  of  the  said 
demised  premises,  half  a  year's  rent  thereof,  and  that  he  the 
said  J.  Basten  hath  deserted  the  said  demised  premises,  and 
left  the  same  uncultivated  and  unoccupied,  so  as  no  sufficient 
distress  could  be  had  to  countervail  the  said  arrears  of  rent; 
whereupon  the  said  A.  B.  then  and  there,  to  wit,  on,  &c.,  at,  &c., 
requested  of  us  the  said  justices,  that  a  due  remedy  should 
be  provided  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  which  complaint  and  request  by  us  the 
aforesaid  justices  being  heard,  we  (having  no  interest,  nor 
either  of  us  having  any  interest  in  the  said  demised  premises), 
on,  &c.,  did  personally  go,  &c.,"  stating  the  subsequent  pro- 
ceedings in  the  usual  form;  and  it  was  contended,  that  this 
record  was  conclusive  as  to  the  facts  stated  in  it,  and  a  sufficient 

t  A$hcro/t  y.  Boume  (1832)  3  £.  ft         t  See  11  ft  12  Yict  c  43,  s.  10. 
Ad.  6S4. 
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Bastbh  defence  to  the  action.  The  Lord  Chief  Justice  refused  to 
Gabew.  nonsuit  the  plaintiff,  but  gave  the  defendants  leave  to  move 
to  enter  a  nonsuit,  if  it  should  eventually  become  necessary. 
The  facts  were  then  investigated  before  the  jury,  and  the 
defendants  obtained  a  verdict.  In  Michaelmas  Term  the  Court 
granted  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
[  *65i  ]  verdict  was  contrary  to  the  weight  of  evidence,  and  ^also,  that 
the  jury  had  been  misdirected,  but  the  defendants  had  leave 
to  insist  upon  the  matter  of  law  urged  for  them  at  the  trial,  and 
as  the  case  was  decided  on  that  point,  it  is  unnecessary  to 
notice  the  others. 

PeU,  Serjt.,  Tancredj  and  Chitty  shewed  cause : 
The  record  of  the  proceedings  by  the  defendants  was  in  the 
nature  of  a  conviction,  and  was,  therefore,  conclusive  evidence 
of  the  facts  contained  in  it,  and  a  sufficient  defence  to  the  action, 
Brittain  v.  KinnairdA  The  form  of  the  record  is  also  good, 
it  is  precisely  the  same  as  that  given  in  Bum's  Justice,  791, 
which  was  upheld  by  this  Court  in  Ex  parte  PiUon.l  The 
Stat.  11  Geo.  n.  c.  19,  s.  16,  upon  which  the  proceeding  is 
founded,  does  not  require  that  the  justices  should  have  evidence 
on  oath;  it  merely  speaks  of  a  complaint  and  request  made 
by  the  landlord  or  his  bailiff.  Besides,  if  the  plaintiff  intended 
to  impeach  the  proceeding,  on  the  ground  that  the  justices  had 
acted  without  sufficient  evidence,  he  should  first  have  moved 
for  a  mandamus  to  compel  them  to  set  out  the  evidence  in  their 
record.  But  in  truth  the  justices  may  proceed  on  their  own 
view,  as  in  cases  of  forcible  entry  and  detainer.  In  such  cases 
the  consequence  is  much  more  serious  to  the  party  charged,  yet 
the  record  merely  shews  a  complaint,  and  not  the  evidence  upon 
which  the  justice  proceeds:  2  Bum's  Just.  456,  Lambard*B 
Eirenarcha,  146, 149. 

WUde,  Serjt.  contra  : 

The  document  given  in  evidence  in  this  case,  and  which  was 
called  a  record,  was  not  really  a  record,  and,  therefore,  was  not 
conclusive.    The  proceedings  under  the  11  Geo.  II.  c.  19,  s.  16, 

1 21 B.  B.  680  (1  Brod.  &  Bing.  432).        1 19  £.  B.  342  (1 B.  A  Aid.  369). 
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are  extremely  harsh  towards  tenants,  and  should  therefore  be      babtks 

^strictly  watched.    The  information  as  to  the  arrears  of  rent      gabbw. 

and  the  desertion  by  the  tenant  is  given  ex  parte,  and  without      [  *662  ] 

notice   to   the   tenant.     The    latter,    therefore,  has   not   any 

opportunity  of  disputing  the  assertions  of  the  landlord.    Upon 

the  information  so  given  the  justices  view  the  farm,  and  affix 

the  first  notice  required  by  the  statute.    The  tenant,  by  this 

ex  parte  proceeding,  is  prevented  from  afterwards   disputing 

that  the  rent  is  in  arrear,  but  must  pay  the  rent  or  lose 

I)os8ession  of  the  farm.    Now  it  is  a  general  principle  of  law, 

that  where  magistrates  act  judicially,  and  have  power  to  bind 

by  their  judgment,  they  must  proceed  on  evidence  given  under 

the  sanction  of  an  oath.    It  is  not  any  where  stated  in  that 

which  is  miscalled  a  record,  that  the  information  was  given 

on  oath,  and  therefore  the  contrary  must  be  taken  to  have  been 

the  fact.    If  that  were  so,  the  justices  had  not  jurisdiction, 

and  at  all  events,  as  enough  does  not  appear  on  this  document 

to  shew  that  they  had  jurisdiction,  it  cannot  be  conclusive 

in  their  favor. 

Abbott,  Gh.  J. : 

It  was  urged  at  the  trial  of  this  cause,  that  the  record  made 
by  the  justices  of  their  proceedings,  in  giving  the  landlord 
possession  of  the  farm  demised  to  the  plaintiff,  was  conclusive 
as  an  answer  to  the  action.  At  that  time  I  entertained  some 
doubts  upon  the  point,  and  therefore  refused  to  direct  a  nonsuit ; 
for,  in  that  case,  had  my  direction  proved  erroneous,  the  parties 
would  have  been  put  to  the  expence  of  a  second  trial.  But 
in  the  shape  which  the  question  now  assumes  this  rule  must 
be  discharged,  if  I  ought  then  to  have  nonsuited  the  plaintiff ; 
and  upon  consideration,  I  am  of  opinion  that  I  ought  to  have 
done  so.  It  is  a  general  rule  and  principle  of  law,  that  where 
justices  of  *the  peace  have  an  authority  given  to  them  by  an  [  *668 1 
Act  of  Parliament,  and  they  appear  to  have  acted  within  the 
jurisdiction  so  given,  and  to  have  done  all  that  they  are  required 
by  the  act  to  do  in  order  to  originate  their  jurisdiction,  a  con- 
viction drawn  up  in  due  form,  and  remaining  in  force,  is 
a  protection  in  any  action  brought  against  them  for  the  act 
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BA8TSV  SO  done.  It  has  been  said,  that  this  doctrine  applied  to  such 
gabkw.  cases  as  the  present  will  work  great  injustice,  but  that  argument 
was  pressed  too  far.  The  seventeenth  section  of  the  statute 
gives  Ml  appeal  to  the  Judges  at  the  next  assize;  the  tenant 
may,  therefore,  have  summary  redress  if  any  wrong  has  been 
done,  and  the  appeal  is  not  attended  with  any  great  risk,  for 
if  it  is  dismissed,  the  amount  of  the  costs  to  be  awarded  against 
the  appellant  cannot  exceed  62.  It  has  also  been  said,  that 
a  proceeding  taken  ex  parte  and  without  notice,  will  preclude 
the  tenant  from  disputing  that  the  rent  is  in  arrear.  The 
record  may,  indeed,  be  conclusive  upon  that  point  in  favor 
of  the  justices,  but  will  not  protect  the  landlord.  If  the  rent 
were  not  in  arrear  as  alleged,  he  would  be  liable  to  an  action 
on  the  case,  for  wrongfully  procuring  the  justices  to  interfere. 
There  are  many  cases  in  which  a  magistrate  acting  bond  fide 
may  be  protected,  and  yet  the  person  upon  whose  information 
he  has  acted  may  be  liable  to  an  action  for  giving  false  or 
malicious  information.  In  the  proceeding  in  question  the 
statute  does  not  direct  the  justices  to  make  enquiry  upon  oath ; 
can  this  Court,  then,  impose  upon  them  the  necessity  of  doing 
so;  or  can  we  say,  that  by  forbearing  so  to  enquire,  or  by 
omitting  to  state  on  their  record  that  they  did  so  enquire,  they 
have  neglected  to  take  any  step  made  necessary  by  the  statute 
to  originate  their  jurisdiction?  It  no  where  requires  an  infor- 
[  *654  ]  mation  *to  be  made  on  oath,  or  that  it  shall  in  that  mode  be 
proved  that  the  rent  is  in  arrear:  but  that  ''if  any  tenant 
holding  lands,  tenements,  or  hereditaments  at  a  rack  rent, 
or  where  the  rent  reserved  shall  be  full  three-fourths  of  the 
yearly  value  of  the  demised  premises,  who  shall  be  in  arrear 
for  one  year's  rent,!  shall  desert  the  demised  premises,  and 
leave  the  eame  uncultivated  or  unoccupied,  so  as  no  sufficient 
distress  can  be  had  to  countervail  the  arrears  of  rent ;  it  shall 
and  may  be  lawful  to  and  for  two  or  more  justices  of  the  peace 
of  the  county,  riding,  &c.  (having  no  interest  in  the  demised 
premises)  at  the  request  of  the  lessor  or  landlord,  or  his  or  her 
bailiff  or  receiver,  to  go  upon  and  view  the  same,  and  to  affix 
on  the  most  notorious  part  of  the  premises  notice  in  writing 
t  Altered  to  half  a  year's  rent  by  the  57  Geo.  m.  c.  62. 
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what  day  (at  the  distance  of  fourteen  days  at  least)  they  will  Bastbh 
return  to  take  a  second  view  thereof."  The  justices  are,  there-  cabew. 
fore,  to  determine  upon  their  own  view,  whether  the  premises 
are  deserted  or  not.  Suppose  the  case  of  a  refusal  by  all  the 
justices  of  the  district  to  act  upon  the  information  and  request 
of  the  landlord ;  this  is  certainly  an  extreme  case  and  not  likely 
to  occur,  but  if  it  did,  must  not  this  Court  direct  them  to  go 
and  view  the  premises?  It  is  clear,  that  we  cannot  require 
of  them  to  act  only  where  information  is  given  on  oath,  as  the 
Legislature  has  not  made  that  requisite.  The  record  given  in 
evidence,  therefore,  shews  that  they  had  jurisdiction,  and  is 
conclusive  in  their  behalf,  leaving  to  the  tenant  such  other 
remedy  as  he  may  have  against  the  landlord,  if  he  has  improperly 
set  the  justices  in  motion  by  means  of  false  information. 

Batley,  J. :  [  656  ] 

A  landlord  would  certainly  be  liable  to  an  action  on  the  case, 
for  improperly  procuring  the  interference  of  the  magistrates 
under  the  statute  in  question.  But  this  is  an  action  against  the 
magistrates,  and  the  only  question  is,  whether  upon  the  face  of 
their  proceedings  they  appear  to  have  acted  within  the  scope  of 
their  jurisdiction.  The  11  Geo.  II.  c.  19,  s.  16,  does  not  require 
that  any  information  or  complaint  shall  be  made  on  oath,  but 
that  the  magistrates  shall,  at  the  request  of  the  landlord,  go  and 
view  the  premises,  and  if  they  find  them  in  a  given  state,  affix  a 
notice,  stating  that  on  a  certain  day  they  will  return ;  and  then 
if  the  rent  arrear  is  not  paid,  or  no  sufficient  distress  is  found  on 
the  premises,  they  are  to  put  the  landlord  in  possession.  It  is 
said  that  this  measure  is  extremely  harsh,  and  that  the  power 
thus  given  to  the  magistrates  may  be  used  as  an  instrument  of 
oppression ;  but  it  must  be  remembered,  that  magistrates  acting 
corruptly  are  liable  to  criminal  informations.  Then  it  is  assumed 
that  the  tenant,  the  party  grieved,  is  without  remedy ;  but  that 
is  not  so,  he  has  a  manifest  right  of  action  against  the  landlord, 
if  he  improperly  procures  the  interference  of  the  magistrates; 
and  it  would  be  most  mischievous  to  subject  the  magistrates  to 
an  action  under  such  circumstances.  The  tenant  has  also  a 
summary  remedy  by  appeal  to  the  justices  of  assize.    The  record, 
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Babtbh      however,  imappealed  from,  is  conclusive  as  to  the  magistrates, 
Cabjbw.      ioT  it  is  their  duty  to  act  on  the  request  of  the  landlord,  and  it 

appears  by  the  record  that  they  did  so  act,  and  that  they  pursued 

the  directions  given  by  the  statute. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion.  This  was  an  action  of  trespass 
[  *656  ]  against  magistrates,  who  say  that  *they  have  acted  in  discharge 
of  a  duty  imposed  by  an  Act  of  Parliament :  and  the  question  is, 
whether  their  record  of  the  proceedings  is  conclusive  in  their 
favour.  It  has  been  objected,  that  the  complaint  should  have 
been  on  oath,  but  that  is  not  required  unless  specially  directed  by 
the  Act  of  Parliament.  That  objection,  therefore,  cannot  avail 
if  the  magistrates  have  acted  in  the  mode  pointed  out  by  the 
statute ;  and  if  they  have  done  so,  many  cases  establish  that  their 
record  is  conclusive  in  this  action,  although  they  will  be  liable  to 
punishment  if  they  have  corruptly  made  it  differ  from  the  real 
facts  of  the  case.  The  statute  11  Geo.  U.  c.  19,  s.  16,  gives  the 
magistrates  jurisdiction  to  act  at  the  request  of  the  landlord,  and 
whether  his  statement  be  true  or  false  they  have  power  to  view 
the  premises  and  investigate  the  complaint.  They  are,  therefore, 
judges  of  record  as  has  been  decided  on  the  statutes  of  forcible 
entry.  Thus  it  has  been  held,  ''  if  a  justice  of  peace  record  that 
upon  his  view  as  a  force,  which  is  no  force,  he  cannot  be  drawn 
in  question  either  by  action  or  indictment,"  cited  in  Floyd  and 
Barker's  case,t  and  in  OreenweU  v.  BurweU ;  I  and  in  27  Ass. 
19,  there  is  this  passage,  ''  A  judge  of  oyer  and  terminer,  where 
the  jury  found  and  presented  a  fact  to  be  a  trespass,  caused  their 
finding  to  be  entered  as  a  felony,  and  yet  could  not  be  punished 
by  indictment  or  otherwise,  because  he  was  a  judge  of  record,  and 
the  indictment  against  him  was  to  defeat  his  record  by  averring 
against  what  he  did  as  a  judge  of  record,"  Salk.  897.  So  also 
in  Strickland  v.  Ward,^  which  was  trespass  for  false  imprison- 
ment brought  against  a  magistrate  who  produced,  in  answer,  a 
[  *667  ]  conviction  of  *the  plaintiff  for  unlawfully  returning  to  a  parish, 
after  having  been  legally  removed  thence,  without  bringing  a 

1 12  Co.  Bep.  26.  §  7  T.  E.  CSl,  n. 

1 1  Salk.  397. 
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certificate,  and  also  a  warrant  reciting  that  conviction,  Yates,  J.  Basten 
held  that  the  conviction  could  not  be  controverted  in  evidence ;  cabbw. 
that  the  justice  having  a  competent  jurisdiction  of  the  matter, 
his  judgment  was  conclusive  till  reversed  or  quashed ;  and  that 
it  could  not  be  set  aside  at  Nisi  Prius,  and  the  plaintiff  was 
non-suited.  If,  indeed,  a  justice  acts  without  jurisdiction,  he  is 
liable  to  an  action  of  trespass,  Morgcm  v.  Hughes  A  In  Miller 
V.  Seare,l  (which  has  since  been  over-ruled,  §)  it  was  held  that 
an  action  would  lie  against  commissioners  for  committing  a 
bankrupt  who  did  not  answer  to  their  satisfaction.  Lord  Chief 
Justice  De  Grey  held  that  the  commissioners  were  not  Judges, 
but  admitted  that  they  would  have  been  protected  had  they  been 
acting  as  Judges ;  and  he  says,  "  So  justices  of  the  peace  may  be 
justices  of  record,  when  made  so  by  Act  of  Parliament,  as  in  case 
of  riots,  force,  going  armed,  &c.  in  which  cases  their  records  are 
not  traversable."  In  this  case,  I  think  that  the  justices  were 
made  judges  of  record,  that  their  record  was  not  traversable,  and 
that  it  was  a  conclusive  answer  to  the  action.  The  rule  for  a  new 
trial  must  therefore  be  discharged. 

Rvle  di8charged,\\ 

t  2  T.  E.  225.  IlLittledale,  J.  was  attending  the 

I  2  W.  BL  1141.  Admiralty  Sessions  at  the  Old  Bailey. 

§  SoeDogweUY.  Impey,  1 B.  &C.  163. 


460  1826.    E.  B.    8  B.  &  G.  658—659.  [b.b. 

^-  SPENCELEY  v.  ROBINSON. 

[  668  ]  (3  Bam.  &  Cress.  658—664 ;  S.  0.  5  Dowl.  &  By.  572.) 

By  statute  17  Q«o.  11.  c.  3,  s.  2,  it  is  enacted,  "  that  overseers  of  the 
poor  shall  permit  inhabitants  of  the  parish  to  inspect  rates  at  all  season- 
able times,  and  shall  upon  demand  forthwith  give  copies  of  the  same  to 
any  inhabitant  of  the  parish;"  and  by  s.  3,  '*if  any  overseer  shall  not 
permit  an  inhabitant  to  inspect  the  rate,  or  shall  neglect  to  give  copies 
thereof  as  aforesaid,  such  overseer  for  every  such  offence  shall  forfeit 
and  pay  to  the  party  aggrieved  the  sum  of  202.:  *'  Held,  first,  that  in 
order  to  entitle  a  party  to  sue  for  the  penalty  under  the  statute,  he  must 
shew  that  he  has  sustained  an  injury  by  the  act  of  the  overseer : 

Held,  secondly,  that  there  must  be  a  demand  to  inspect  the  rate  made 
at  a  reasonable  time  and  place ;  and, 

Semble,  that  the  house  of  the  overseer  is  the  place  at  which  the 
demand  ought  to  be  made. 

Thirdly,  although  the  statute  says  that  copies  shall  upon  demand  be 
forthwith  given,  yet  the  overseer  is  entitled  to  a  reasonable  time  for 
making  them  out. 

Dbbt  on  the  statute  17  Geo.  II.  c.  8.  The  declaration  stated, 
that  the  plaintiff  was  an  inhabitant  of  the  township  of  Coxwould, 
in  the  North  Biding  of  the  county  of  York,  and  that  the  defen- 
dant was  one  of  the  overseers  of  the  poor  of  that  township ;  that 
on  the  26th  of  March,  1824,  the  churchwardens  and  overseers  of 
the  poor  of  that  township  made  a  rate  for  the  relief  of  the  poor, 
which  was  afterwards  duly  allowed  by  two  justices;  and  that 
the  churchwardens  and  overseers,  after  the  allowance  of  the  rate, 
gave  public  notice  thereof  in  the  church.  The  declaration  then 
stated,  that  the  plaintiff  requested  the  defendant,  as  such  overseer, 
to  penoit  him,  the  plaintiff,  to  inspect  the  rate,  and  tendered  to 
him  one  shilling  for  the  same ;  yet  that  the  defendant  neglected 
and  refused  to  permit  the  plaintiff  to  inspect  the  rate,  contrary 
to  the  form  of  the  statute,  &c.  whereby  defendant  forfeited  20Z. 
The  second  count  stated,  that  the  plaintiff  at  a  reasonable  time, 
to  wit,  on,  &c.,  at,  &c.,  demanded  of  the  defendant,  so  being  such 
overseer,  a  copy  of  the  rate,  and  was  ready  and  offered  to  pay  to 
the  defendant,  at,  and  after  the  rate  of  6d.  for  every  tweniy-four 
names  thereof,  yet  that  the  defendant  refused  to  give  him  the  copy. 

At  the  trial  before  Bayley,  J.,  at  the  Summer  Assizes  for  the 

[  ♦669  ]      county  of  York,  1824,  the  following  appeared  to  *be  the  facts  of 

the  case :   The  plaintiff  was  an  inhabitant  of  the  township  of 
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Coxwouldy  and  the  defendant  was  overseer  of  that  parish.     The    Spenoslbt 

rate  in  question  was  made  on  the  26th  of  March,  allowed  on  the    robihbok. 

27th,  and  published  on  the  28th.    About  eight  o'clock  of  the  19th 

of  April  the  plaintiff  sent  his  son  to  the  defendant,  to  request  that 

he  would  come  to  him  at  his,  plaintiff's,  house.     The  defendant 

went  and  saw  the  plaintiff  and  his  attorney ;  the  plaintiff  asked 

the  defendant  to  allow  him  to  inspect  the  rate,  and  tendered  him 

Is.  on  that  account.    The  defendant  said  that  he  durst  not  allow 

it,  he  was  ordered  not  to  do  it.    The  plaintiff's  attorney  then 

asked  him  for  a  copy  of  the  rate.    The  defendant  then  went  away, 

and  related  what  had  taken  place  to  the  Bev.  Mr.  Newton,  a 

magistrate,  and  stated  that  he  had  not  shewn  the  rate,  because 

he  was  informed  that  he  was  not  obliged  to  shew  it.  Mr.  Newton 

told  him  that  he  was,  and  pointed  out  the  clause  in  the  Act  of 

Parliament,  and  advised  him  to  go  back  immediately  and  shew 

the  plaintiff  the  rate,  and  take  a  copy  of  it  next  morning  as  early 

as  possible  to  the  attorney.    The  defendant  did  return  to  the 

plaintiff's  house  in  about  two  hours  after  the  inspection  of  the  rate 

had  been  demanded,  and  offered  to  shew  him  the  rate,  and  the 

defendant  made  out  a  copy  that  night  and  delivered  it  to  the 

plaintiff's  attorney  early  the  following  morning.    The  latter  said 

that  it  was  too  late,  for  the  plaintiff  could  not  appeal  to  the  next 

Sessions.     The  defendant  said  that  he  would  waive  all  objection 

to  the  notice.    The  defendant,  on  the  17th  of  April,  had  met  the 

plaintiff's  attorney  in  Helmsley  Market,  which  is  about  eight 

miles  from  Coxwould,  and  he  then  asked  him  if  he  had  a  copy  of 

the  rate,  for  he  was  employed  by  the  ^plaintiff  and  wished  to  see      [  *660  ] 

one.     The  defendant  said  that  he  should  have  one  if  he  was 

entitled  to  it,  and  the  attorney  replied  that  he  should  be  at 

Coxwould  on  Monday  the  19th  and  should  expect  to  have  one. 

Upon  this  evidence  the  learned  Judge  told  the  jury,  that  although 

there  was  a  refusal  at  one  time  to  permit  an  inspection  of  the  rate, 

the  question  was,  whether  that  refusal  was  not  done  away  with 

by  what  subsequently  took  place,  the  defendant  within  two  hours 

after  the  refusal  having  offered  to  allow  the  plaintiff  to  inspect 

the  rate,  and  having  delivered  a  copy  to  the  plaintiff's  attorney 

early  next  morning.    A  party  was  bound  to  give  an  overseer  a 

reasonable  time  to  do  what  the  law  required.    The  learned  Judge 
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Spencelbt  then  told  the  jury,  that  if  they  thought  that  the  defendant  had 
BoBiKsoN.  complied  with  the  demand  in  a  reasonable  time,  the  defendant 
was  entitled  to  a  verdict.  The  jury  found  a  verdict  for  the 
defendant.  A  rule  nisi  was  obtained  for  a  new  trial  in  Michael- 
mas Term,  upon  the  ground  that  this  verdict  was  against 
evidence,  and  also  upon  the  ground,  that  the  learned  Judge  mis- 
directed the  jury,  inasmuch  as  a  permission  to  inspect  the  rate 
having  been  once  refused,  a  right  of  action  vested  in  the  plaintiff. 

Scarlett  and  Alexander  now  shewed  cause : 

The  words  of  the  17  Geo.  II.  c.  8,  s.  2,  are,  that  the  church- 
wardens and  overseers  of  the  poor  shall  permit  all  and  every  the 
inhabitants  of  the  parish,  township,  or  place,  to  inspect  every  such 
rate  at  all  seasonable  times,  paying  la.  for  the  same,  and  shall 
upon  demand  forthwith  give  copies  of  the  same,  or  any  part 
thereof,  to  any  inhabitant  of  the  said  parish,  township,  or  place, 
paying  at  the  rate  of  6d.  for  every  twenty-four  names.  The  third 
[  ♦661  ]  *section  enacts,  that  if  any  churchwarden  or  overseer  shall  not 
permit  any  ii;habitant  or  parishioner  to  inspect  the  rate,  or  shall 
refuse  or  neglect  to  give  copies  thereof  as  aforesaid,  the  church- 
warden or  overseer  for  every  such  offence  shall  forfeit  and  pay  to 
the  party  aggrieved  the  sum  of  20Z.  The  statute  creates  two 
offences ;.  the  one  is  not  permitting  the  inhabitant  to  inspect  the 
rate,  the  other  is  the  refusing  to  give  copies  thereof.  The  refusal 
to  permit  implies  a  previous  request,  and  it  must  be  made  at 
a  reasonable  time  and  a  reasonable  place.  Now,  an  overseer 
cannot  be  expected  to  carry  the  rate-book  with  him,  and,  therefore, 
the  request  to  see  the  rate  should  have  been  made  at  the  house 
of  the  overseer.  Here  it  was  made  at  the  plaintiff's  house,  when 
the  defendant  had  not,  and  could  not  be  expected  to  have  the 
rate-book  with  him.  Then  as  to  the  demand  of  the  copy  of  the 
rate,  there  was  no  legal  demand  until  the  evening  of  the  19th, 
for  that  was  the  first  demand  made  by  an  inhabitant  of  the  parish, 
and  a  reasonable  time  must  be  allowed  for  the  purpose  of  making 
out  the  copy.  It  appears  by  the  evidence,  that  a  copy  was  made 
out  by  twelve  o'clock  that  night,  and  delivered  early  next 
morning  to  the  plaintiff's  attorney.  The  defendant,  therefore, 
complied  with  that  demand  within  a  reasonable  time.     Besides, 
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the  penalty  is  given  to  the  party  aggrieved.  Now  the  plaintiff  Spekoblsy 
was  not  aggrieved  by  this  act  of  the  defendant,  for  he  might  have  RoBrNsoK. 
entered  his  appeal  at  the  then  next  sessions,  and  the  justices 
might  have  adjourned  it  to  a  further  sessions  under  the 
17  Geo.  II.  c.  88,  s.  4.  Besides,  by  the  41  Geo.  III.  c.  28,  s.  5, 
the  parties  might  in  open  Court  have  consented  to  waive  any 
objection  to  the  appeal. 

Brougham,  contra :  [  662  ] 

The  statute  imposes  a  public  duty  upon  the  churchwardens  to 
permit  the  inspection  of  the  rate,  and  to  give  copies,  without 
reference  to  any  injury  done  to  an  individual.  The  question  was 
not  submitted  to  the  jury,  whether  the  request  was  made  at 
a  reasonable  time  and  place.  The  question  submitted  to  them 
was,  whether  the  demand  was  complied  with  within  a  reasonable 
time.  A  refusal  was  distinctly  proved,  and  that  being  so,  a  right 
of  action  had  vested  in  the  plaintiff,  which  was  not  divested  by  a 
subsequent  offer  to  allow  the  plaintiff  to  inspect  the  rate.  It 
might  have  been  a  question  for  the  jury,  whether  the.  acts  proved 
amounted  to  a  refusal  to  permit  an  inspection  or  to  give  a  copy ; 
but  upon  that  point  the  weight  of  evidence  was  in  favour  of  the 
plaintiff ;  for  it  appeared  that  on  the  17th  of  April  the  defendant 
had  notice  that  a  copy  would  be  required  of  him  on  the  19th. 

Abbott,  Ch.  J. : 

My  doubt  in  this  case  has  been,  not  whether  the  learned  Judge 
left  the  proper  question  to  the  jury,  but  whether  he  ought  to 
have  left  any  question  at  all  to  the  jury.  I  think  that  the 
plaintiff  ought  to  have  been  nonsuited.  The  17  Geo.  II.  c.  8,  s.  2, 
enacts,  "  that  the  churchwardens  and  overseers  shall  permit  all 
the  inhabitants  of  the  parish,  township,  or  place,  to  inspect  every 
such  rate  at  all  seasonable  times,  paying  Is.  for  the  same,  and 
shall,  upon  demand,  forthwith  give  copies  of  the  same,  or  any 
part  thereof,  to  any  inhabitant  of  the  said  parish,  township,  or 
place,  paying  at  the  rate  of  Qd.  for  every  twenty-four  names." 
The  person  to  whom  an  inspection  is  to  be  allowed,  or  a  copy  to 
be  given,  must  be  an  inhabitant.  The  defendant,  therefore,  was 
not  bound  to  attend  to  the  request  made  by  the  ^attorney  of  the      [  *663  ] 
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Spxnoelet  plaintiff  on  the  17th.  The  next  clause  enacts, ''  that  in  case  any 
BoBiNsoN.  overseer  shall  not  permit  any  inhabitant  or  parishioner  to  inspect 
the  said  rates,  or  shall  refuse  or  neglect  to  ffve  copies  thereof, 
such  churchwarden  or  overseer,  for  every  such  offence,  shall 
forfeit  and  pay  to  the  party  aggrieved  202."  The  latter  words 
plainly  import  that  the  penalty  is  to  be  given  to  the  party  who 
has  sustained  an  injury  by  the  act  of  the  overseer.  Now  here 
the  plaintiff  sustained  no  injury,  for  he  was  not  deprived  of  his 
appeal  by  what  took  place,  as  it  might  have  been  entered  at  the 
next  sessions,  and  the  justices  had  power  to  adjourn  it  to  a 
subsequent  sessions.  The  question  left  to  the  jury  was,  whether 
the  defendant  had,  within  a  reasonable  time,  complied  with  the 
request  of  the  plaintiff  to  be  permitted  to  inspect  the  rate,  or  to 
have  a  copy.  Before  any  right  of  action  could  vest  in  the  plaintiff, 
by  reason  of  the  defendant's  not  permitting  him  to  inspect  the 
rate,  a  request  must  have  been  made  for  such  permission  at  a 
reasonable  time  and  place.  The  house  of  the  overseer,  where 
he  may  be  fairly  supposed  to  keep  the  rate-book,  must  be  the 
reasonable  place  for  making  such  a  request  or  demand.  Now  in 
this  case,  the  overseer,  without  having  any  notice  that  the  rate- 
book is  required,  is  desired  to  come  to  the  plaintiff's  house,  and 
the  demand  to  inspect  the  rate-book  is  made  at  a  place  where 
it  was  known  he  could  not  have  the  book  with  him.  That  was 
an  unreasonable  place  for  making  the  request.  I  think,  therefore, 
that  there  was  in  this  case  no  legal  request  or  demand  to  inspect 
the  rate-book.  Then,  as  to  the  copy  of  the  rate ;  assuming  that 
the  demand  of  a  copy  made  by  the  solicitor,  in  the  presence  of 
[  *664  ]  the  plaintiff,  to  have  been  a  demand  by  the  latter,  the  ^defendant 
was  entitled  to  a  reasonable  time  to  comply  with  that  demand. 
For  although  the  statute  requires  the  overseer  to  furnish  the  copy 
forihwithy  that  word  must  receive  a  reasonable  construction,  so  as 
to  give  the  overseer  an  opportunity  of  making  the  copy  required. 
Here  the  copy  was  made  during  the  night,  and  delivered  the 
following  morning.  That  demand  was  complied  with  in  a 
reasonable  time,  and  the  plaintiff  ought  to  have  been  nonsuited* 
It  has  been  contended,  that  the  question  was  not  left  to  the  jury, 
whether  the  demand  was  made  at  a  reasonable  time  and  place, 
but  the  question  submitted  to  them  implied  as  much,  and  the 
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learned  Judge  must  be  taken  to  have  left  to  them  to  say,  whether    Spbngblet 
the  defendant  had,  within  a  reasonable  time,  complied  with  a  legal     bobinbok. 
demand,  viz.  a  demand  made  at  a  reasonable  time  and  place. 
I  think  that  the  direction  was  right,  and  that  the  verdict  was 
right  also ;  but  I  strongly  incline  to  think  that  the  Judge  ought 
to  have  nonsuited  the  plaintiff. 

HoiiROTD,  J. : 

It  seems  to  me  that  the  plaintiff  is  not  entitled  to  recover.  I 
think  that  the  demand  to  inspect  the  rate  was  not  sufficient, 
because  it  was  not  made  at  a  reasonable  time  and  place.  I  think, 
also,  that  the  plaintiff  was  not  a  party  grieved,  because  he  did  not 
sustain  any  injury  by  the  refusal  to  allow  him  to  inspect  the  rate. 
The  being  an  inhabitant  does  not  make  him  a  party  grieved.  It 
has  been  held,  under  the  bankrupt  laws,  that  unless  the  party  be 
a  creditor,  he  is  not  a  party  grieved  within  the  meaning  of  those 
statutes. 

Batley,  J.  concurred. 

Ride  discharged. 


DUFFIELD  V.   ELWES.  i826. 

(3  Bam.  &  Cress.  705—733.)  [  705  ] 

[Tms  was  a  case  sent  from  the  Yicb-Chakcbllob  for  the 
opinion  of  the  King's  Bench.  The  cause  came  up  to  the  House 
of  Lords  in  the  year  1829,  and  the  final  decision  is  reported 
in  8  Bligh  (N.S.)  260,  and  will  be  given  in  a  later  volume  of 
the  Revised  Beports.] 
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1826.  DOE  ON  THE  DEMISE  OP  LAWEENCE  AND  Othbes 

["^]  V.  SHAWCROSS. 

(3  Barn.  &  Creas.  752—756;  S.  C.  5  DowL  &  By.  711.) 

By  4  Qeo.  II.  o.  28,  s.  2,t  it  is  enacted  ''that  in  all  cases  between 
landlord  and  tenant,  as  often  as  it  shall  happen  that  one  half  year's 
rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the  same 
is  due  hath  right  by  law  to  re-enter  for  the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  may,  without  any  formal  demand  or 
re-entry,  serve  a  declaration  in  ejectment  for  the  recovery  of  the 
demised  premises,  which  service  shall  stand  in  the  place  and  stead 
of  a  demand  and  re-entry : "  Held,  that  by  this  statute  the  service 
of  the  declaration  in  ejectment  is  substituted  for  the  demand  of  rent, 
which  at  common  law  must  have  been  made  upon  the  day  when  the 
forfeiture  accrued  in  case  of  non-payment,  and  therefore  that  it  was 
no  ground  of  nonsuit  in  ejectment  that  the  declaration  was  served  on 
a  day  subsequent  to  the  day  on  which  the  demise  was  laid,  that  being 
after  the  rent  became  due ;  because  the  title  of  the  lessor  must  be  taken 
to  have  accrued  on  the  day  when  the  forfeiture  would  have  accrued 
at  common  law  by  non-payment  of  the  rent. 

Ejectment  on  a  demise  of  the  10th  of  May,  1824.    At  the  trial 

before  Hallock,  B.,  at  the  Summer  Assizes  for  the  county  of 

Lancaster,  1824,  it  appeared  that  the  defendant  was  tenant  under 

a  lease  of  the  premises  in  question,  by  which  the  rent  was  made 

payable  at  Lady-day  and  Michaelmas,  and  in  which  there  was  a 

proviso  for  re-entry  on  non-payment  of  rent  for  thirty  days,  and 

[  •Tss  ]      that  half  a  year's  rent  due  at  Lady-day,  *1824,  was  in  arrear, 

and  that  there  was  no  sufficient  distress  oh  the  premises ;  but  the 

declaration  in  ejectment  was  served  on  the  14th  of  May,  1824. 

It  was  objected  by  the  defendant's  counsel,  that  as  the  service  of 

the  declaration  in  ejectment  was  on  a  day  subsequent  to  the  day 

of  the  demise,  and  as  no  forfeiture  could  have  accrued  before  the 

day  when  the  declaration  was  served,  the  lessor  of  the  plaintiff 

could  have  no  title  before  that  day,  and,  therefore,  that  he  ought 

to  be  non-suited.  The  objection  was  without  discussion  acquiesced 

in  by  the  plaintiff's  counsel,  and  the  plaintiff  was  non-suited. 

Upon  further  consideration,  however,  the  learned  Judge  thought 

that  he  ought  not  to  have  yielded  to  the  objection,  and  he  gave 

t  See  now  15  &  16  Vict.  o.  76,  11.,  with   this  modification,  that  a 

8.  210  (one  of  a  group  of  sections  of  writ  in  ejectment  takes  the  place  of 

the  C.  L.  P.  Act,  1852,  still  in  force).  the   <<  dedaration  of  ejectment "  in 

This  replaces  the  enactment  of  4  Qeo.  the  former  statute.— E.  C. 
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leave  to  the  plaintiff  to  move  to  set  aside  the  nonsuit. 
nid  having  been  obtained  for  that  purpose, 


A  rule 


Dob  dem. 
Lawbshcb 

V, 

Shawcboss. 


Cross,  Serjt.  and  Starkk  now  shewed  cause : 

In  order  to  have  entitled  the  plaintiff  to  recover  at  common 
law,  there  must  have  been  a  demand  of  the  precise  rent  due  on 
the  80th  day  after  it  had  become  due  according  to  the  terms  of 
the  lease.  The  statute  4  Geo.  II.  c.  28,  s.  2,  enacts,  ''  that  in 
all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happen 
that  one  half  year's  rent  shall  be  in  arrear,  and  the  landlord  or 
lessor  to  whom  the  same  is  due  hath  right  by  law  to  re-enter 
lor  the  non-payment  thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  forma}  demand  or  re-entry,  serve  a  declaration 
in  ejectment  for  the  recovery  of  the  demised  premises,  which 
service  shall  stand  in  the  place  and  stead  of  a  demand  and 
re-entry."  Now,  before  the  statute,  the  day  of  the  demise  in  the 
declaration  of  ejectment  could  not  have  been  laid  before  the  24th 
of  April,  ^because  until  that  time  no  forfeiture  had  accrued,  and 
since  the  statute,  when  no  demand  of  the  rent  has  been  made,  it 
cannot  be  laid  before  the  day  when  the  declaration  in  ejectment 
is  served,  because  the  forfeiture  then  accrues,  and  before  that 
time  the  lessor  of  the  plaintiff  has  no  title.  The  nonsuit,  there- 
fore, was  right,  because  it  appeared  at  the  trial  that  the  demise 
to  the  nominal  plaintiff  was  made  before  the  landlord  had  any  title. 

F.  PoUockf  contra,  was  stopped  by  the  Court. 

Baylet,  J. : 

I  am  of  opinion  that  the  nonsuit  must  be  set  aside.  The 
statute  4  Geo.  II.  c.  28,  was  passed  in  1781 ,  and  from  that  time 
until  the  trial  of  this  cause  it  never  has  been  contended  that  the 
day  of  the  demise  in  the  declaration  must  be  the  very  day  when 
the  declaration  in  ejectment  is  served.  It  is  clear  that  it  could 
not  be  after  that  day,  because  it  would  then  appear  upon  the 
proof  that  the  nominal  plaintiff  had  no  title  at  the  time  of  the 
service.  The  same  objection  would  have  applied  in  Doe  v. 
FuchaUfj  for  in  that  case  the  day  of  the  demise  was  on  the  2nd 
t  13  B.  B.  472  (15  East,  286). 

hh2 


[•764] 
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Dob  dem.     of  May,  and  the  declaration  was  served  on  the  6th  of  June.    The 
«r.  statute  says,  ''  that  the  service  of  the  declaration  in  ejectment 

Shawcrobs.  gjjj^jj  gjj^jjj  ijj  lYiQ  place  of  the  demand  and  re-entry."  Now  that 
must  mean  in  the  place  of  a  legal  demand  made  on  the  day  on 
which  it  ought  to  have  been  made  by  common  law.  It  appears 
clearly  from  the  subsequent  part  of  the  clause,  that  that  is  the 
meaning  of  the  statute.  It  enacts,  **  that  if  it  shall  be  proved 
[*766]  upon  the  trial  that  "^half  a  year's  rent  was  due  before  the  said 
declaration  was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises,  countervailing  the  arrears  then 
due,  and  that  the  lessor  or  lessors  in  ejectment  had  power  to 
re-enter,  then,  and  in  every  such  case,  the  lessor  or  lessors  in 
ejectment  shall  recover  judgment  and  execution  in  the  same 
manner  as  if  the  rent  had  been  legally  demanded,  and  a  re-entry 
made."  Now,  before  the  statute,  the  plaintiff  could  not  have 
recovered  in  ejectment,  unless  a  demand  had  been  made  on  the 
80th  day  after  the  rent  had  become  due,  according  to  the  terms 
of  the  lease ;  and  when  the  declaration  in  ejectment  is  served, 
the  parties  are  in  the  same  situation  as  if  such  a  demand  had 
been  made  at  common  law.  The  title  of  the  lessor  of  the 
plaintiff  must  be  taken  to  have  accrued  at  that  time,  which  in  this 
case  would  have  been  on  the  24th  of  April.  According  to  the 
argument,  it  must  be  an  essential  part  of  the  plaintiff's  case  to 
prove  the  day  when  the  declaration  in  ejectment  was  served,  but 
such  proof  is  not  rendered  necessary  by  the  statute.  The 
plaintiff  is  entitled  to  recover  upon  proving  that  half  a  year's 
rent  was  due  before  the  declaration  in  ejectment  was  served,  that 
no  sufficient  distress  was  found  upon  the  premises,  and  that  he 
had  a  power  to  re-enter.  I  am  of  opinion  that  the  true  construc- 
tion of  the  statute  is  that  which  has  been  put  upon  it  for  ninety- 
five  years,  viz.  that  it  substitutes  the  service  of  the  declaration 
in  ejectment  for  the  demand  of  rent,  which  at  common  law  must 
have  been  made  upon  the  day  when  the  forfeiture  was  to  accrue 
in  case  of  its  not  being  paid. 

[  756  ]         HOLBOYD,  J. : 

The  effect  of  the  statute  is  to  dispense  with  the  necessity  of  a 
demand  by  the  landlord,  and  not  to  put  the  tenant  in  a  worse 
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situaidon  than  he  would  have  been  in  if  he  had  tendered  the  rent     Doe  dem. 
when  it  ought  to  have  been  paid.    The  service  of  the  declaration  ,,. 

in  ejectment  is  substituted  for  the  demand  which  was  required  to  Shawcboss. 
be  made  at  common  law.  At  common  law  there  could  have  been 
no  legal  title  in  the  landlord  until  that  demand  had  been  made. 
The  statute  is  beneficial  to  the  tenant  as  well  as  to  the  landlord. 
It  relieves  the  latter  from  the  necessity  of  making  a  demand  with 
all  the  precision  required  at  common  law,  and  the  tenant  incurs 
no  forfeiture  until  the  declaration  in  ejectment  is  served  upon 
him,  and  if  at  that  time  he  is  ready  to  pay  the  rent,  although  he 
did  not  tender  it  when  it  was  due,  it  gives  him  the  same  benefit 
as  if  he  had  tendered  it  at  that  time.  The  statute  says,  that  in 
case  certain  things  be  proved  at  the  trial  (and  all  of  them  were 
proved  in  this  case),  the  lessor  in  ejectment  shall  recover  judg- 
ment in  the  same  maimer  as  if  the  rent  had  been  legally 
demanded  and  a  re-entry  made.  Now,  applying  the  statute  to 
this  case,  the  lessor  of  the  plaintiff  is  entitled  to  recover  in  the 
same  manner  as  if  the  rent  had  been  legally  demanded  on  the 
24th  of  April,  and  if  it  had  been  demanded  on  that  day,  it  is 
quite  clear  that  the  lessor  of  the  plaintiff  would  have  been  entitled 
to  recover  in  this  case,  although  the  day  of  the  demise  in  the 
declaration  was  prior  to  the  day  when  the  declaration  in  ejectment 
was  served. 


LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion. 


Rvle  absolute. 
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^  DOE   ON   THE    Demise    op  T.   COLCLOUGH  and 

[767]  ALICE  ras  Wife  v.  HULSE. 

(3  Bam.  &  Oreas.  757—761 ;  S.  0.  3  DowL  &  Ey.  650.)  t 

A.  being  seised  in  fee  of  an  undivided  moiety  of  an  estate,  devised 
the  same  (by  will  made  some  years  before  her  death)  to  her  nephew 
and  two  nieces  as  tenants  in  common ;  one  of  the  nieces  died  in  the 
lifetime  of  A.  and  left  an  infant  daughter.  A.,  by  another  will,  intended 
to  have  devised  the  moiety  to  the  nephew  and  surviving  niece  and  the 
infant  daughter  of  the  deceased  niece,  but  this  will  was  never  executed. 
After  A.'s  death,  the  nephew  and  surviving  niece  covenanted  to  carry 
the  unexecuted  will  into  execution,  and  to  convey  one-third  of  the 
moiety  to  a  trustee  upon  trust  to  convey  the  same  to  the  infant  if  she 
attained  twenty-one,  or  to  her  issue  if  she  died  under  twenty-one  and 
left  issue,  or  otherwise  to  the  nephew  and  niece  in  equal  moieties. 
No  conveyance  was  executed  in  pursuance  of  the  deed.  The  rents 
of  the  third  were  received  by  the  trustee  for  the  use  of  the  infant 
during  her  lifetime.  An  ejectoient  having  been  brought  by  the  devisee 
of  the  nephew  more  than  twenty  years  after  his  death,  but  less  than 
twenty  years  after  the  death  of  the  infant;  it  was  held  that  there  was 
no  adverse  possession  until  the  death  of  the  infant,  and  that  the 
ejectment  was  well  brought. 

Ejectment  of  Michaelmas  Term,  4  Geo.  lY.  on  a  demise  of  the 
2nd  of  December,  1817.  At  the  trial  before  Littledale,  J.  at 
the  last  Summer  Assizes  for  Stafford,  the  following  appeared  to 
be  the  facts  of  the  case.  The  wife  of  the  lessor  of  the  plaintiff 
was  the  widow  of  William  Booth,  who  died  in  April,  1808,  and 
devised  all  his  real  and  personal  estate  to  his  wife  for  her  life, 
aud  she  claimed  the  property  in  qaestion  as  part  of  that  real 
estate.  The  title  of  William  Booth  was  as  follows.  Mary  Mason 
being  seised  in  fee  under  the  will  of  her  father,  T.  Mason,  of  an 
undivided  moiety  of  his  real  estate,  died  on  the  17th  of  December, 
1798,  and  by  her  will  devised  her  moiety  to  W.  Booth,  Ann 
Booth  and  Sarah  Bill,  formerly  Booth,  the  three  children  of  her 
sister  Margaret  Booth,  as  tenants  in  common,  but  Sarah  Bill 
having  died  in  the  life-time  of  Mary  Mason,  she,  before  her  death, 
made  another  will,  by  which  she  intended  to  devise  her  moiety 

t  The  doctrine  of  non-adverse  pos-  was  founded  is  not  obsolete.     See 

session  was  abolished  in  England  by  Lyell  v.  Kennedy  (1889)  14  App.  Ca. 

the  Beal  Property  Limitation  Act,  437. — F.  P. 
1833,  but  the  principle  on  which  it 
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to  W.  Booth,  Ann  Booth,  and  Sarah  Bill,  the  infant  daughter     Doe  dem. 
of    Sarah  Bill,  formerly   Sarah    Booth.     But  this   will    was  «. 

never  executed.  By  deed  of  the  11th  of  January,  1794,  between  Hulsb. 
yf.  Booth  and  Ann  Booth,  reciting  the  unexecuted  will  *of  Mary  [  •768  ] 
Mason,  they,  in  pursuance  of  and  in  obedience  to  the  intention 
of  Mary  Mason,  did  covenant  for  themselves,  their  heirs,  exe- 
cutors, and  administrators,  and  to  and  with  each  other,  that  the 
unexecuted  will  of  Mary  Mason  should  be  established,  carried 
into  effect  and  confirmed ;  and  that  they  would  at  any  time  there- 
after grant,  convey,  and  assign  the  estate  of  Mary  Mason  as 
therein  mentioned :  viz.  one-third  part  to  W.  Booth,  his  heirs, 
&c. ;  another  third  part  to  Ann  Booth,  her  heirs,  &c. ;  and  the 
remaining  third  part  to  Thomas  Bill,  his  heirs,  &c.  upon  trust  to 
convey,  assure,  and  assign  that  share  to  Sarah  Bill,  for  her  sole 
and  separate  use  and  benefit,  at  her  age  of  twenty-one  years,  or 
unto  her  issue  in  like  manner  in  case  she  should  die  before  that 
time  leaving  issue,  and  in  case  she  should  die  before  the  age  of 
twenty-one  years  without  issue,  then  to  convey  the  said  share  to 
W.  Booth  and  Ann  Booth,  equally,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants.  W.  Booth  after- 
wards sold  his  third  share  of  the  moiety  to  two  persons,  who 
again  sold  it  to  Ann  Booth.  So  that  she  became  seised  of  two- 
thirds  of  that  moiety.  W.  Booth  died  on  the  25th  April,  1808, 
and  by  his  will  devised  all  his  real  estate  to  his  wife,  Alice  Booth 
ior  her  life ;  and  after  her  decease,  unto  his  son  Hugh  Booth  and 
his  daughter,  equally  to  be  divided  between  them  as  tenants  in 
common.  Sarah  Bill,  the  infant  child  of  Sarah  Bill,  died  on  the 
2nd  December,  1804,  her  father  having  died  before  her.  It 
appeared  in  evidence  that  the  wife  of  the  lessor  of  the  plaintiff 
had  never  received  any  part  of  the  rents  of  the  property  in 
question.  They  were  received  during  the  life-time  of  Thomas 
Bill  by  him  and  by  Ann  Booth,  and  after  his  death  Ann  Booth 
continued  to  receive  the  *rents,  and  upon  Hugh  Booth's  coming  [  ♦tsq  ] 
of  age  she  accounted  to  him  for  part.  Hugh  Booth  sold  the 
property  now  claimed  to  the  defendant,  and  suffered  a  recovery, 
and  levied  a  fine  as  of  Trinity  Term,  1822 ;  but  the  wife  of  the 
lessor  of  the  plaintiff  made  an  entry  to  avoid  the  fine  on  the  21s1r 
of  October,  1828.    At  the  trial  it  was  objected  for  the  defendant, 
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Doe  dem.     that  there  having  been  no  receipt  of  the  rents  for  twenty  years 
9.  by  the  lessors  of  the  plainti£F,  or  those  under  whom  they  claimed, 

HuLSB.  jjjg  jjy^  ^j^g  barred.  On  the  other  hand  it  was  contended,  that 
there  could  be  no  adverse  possession  until  the  death  of  Sarah 
Bill,  the  infant,  in  December,  1804,  and  that  the  ejectment 
having  been  commenced  in  Michaelmas  Term,  1828,  was  in  time. 
The  learned  Judge  nonsuited  the  plaintiff,  but  reserved  liberty  to 
him  to  move  to  enter  a  verdict.  A  rule  nisi  having  been  obtained 
for  that  purpose, 

W.*E.  Taunton  shewed  cause  : 

One-third  of  the  moiety  of  M.  Mason  having,  by  reason  of  the 
death  of  her  niece  Sarah  Bill,  become  a  lapsed  devise,  descended 
to  W.  Booth,  the  heir  at  law  of  the  testatrix.  He  then  was  seised 
of  two-thirds  of  her  moiety,  and  Ann  Booth  of  the  other  third. 
They  agreed  to  carry  into  effect  the  unexecuted  will  of  the 
testatrix,  and  to  convey  the  third  to  a  trustee  for  the  use  of  the 
infant.  No  conveyance  was  however  executed.  The  legal  estate 
in  the  third,  which  was  intended  to  go  to  the  infant  Sarah  Bill» 
continued  in  W.  Booth  until  his  death  in  1808,  when  it  passed 
by  his  will  to  his  wife  for  life.  She  never  was  in  possession  of 
that  third;  the  rents  were  received  by  Ann  Booth,  and  she 
accounted  for  them  to  the  trustee  of  the  infant  during  her  life. 
r  *760  ]  The  title  of  Alice  Booth  ^therefore  accrued  more  than  twenty 
years  before  the  ejectment  was  brought,  and  her  claim  is 
barred. 

CampbeUf  contra  : 

The  possession  and  receipt  of  the  rents  of  the  third  by  Ann 
Booth  during  the  lifetime  of  the  infant,  was  consistent  with  the 
title  of  W.  Booth  and  of  his  widow,  and  that  possession  was  with 
their  permission.  They  were  bound  by  covenant  to  allow  the 
rents  to  be  received  for  the  use  of  the  infant.  The  legal  estate 
may  have  been  in  W.  Booth,  but  the  equitable  estate  was  in  the 
infant.  A  court  of  equity  would  have  compelled  William  and 
Ann  Booth  to  execute  a  conveyance  of  the  third  to  a  trustee  for 
the  use  of  the  infant.  At  all  events  the  rents  were  rightfully 
received  by  Ann  Booth  during  the  lifetime  of  the  infant. 


HULSE. 
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BaYLBY,  J. :  DOK  dem. 

COLOLOUOH 

It  seems  to  me  that  there  was  not  any  adverse  possessiop  for  ^9. 
a  sufficient  period  of  time  to  bar  the  plaintiff's  title  to  recover  in 
ejectment,  because  I  think  the  adverse  possession  began  to  run 
only  from  the  death  of  Sarah  Bill,  on  the  2nd  of  December,  1804. 
After  the  deed  by  which  W.  Booth  and  Ann  Booth  agreed  to 
confirm  the  will  of  Mary  Mason,  W.  Booth  had  no  right  to  take 
for  his  own  use  any  part  of  the  rents  and  profits  of  that  third. 
Those  rents  and  profits  according  to  that  deed  were  to  enure  to 
the  benefit  of  Sarah  Bill.  When  she  died  without  issue,  the 
interest  created  by  that  instrument  for  the  benefit  of  her  and  her 
issue  ceased,  and  of  the  third  which  was  the  subject  of  that 
instrument,  one  moiety  passed  to  Ann  Booth,  and  the  other 
moiety  would  have  returned  to  W.  Booth,  had  he  been  living, 
but  as  he  was  dead,  it  passed  under  his  will  to  his  widow,  the 
lessor  of  the  plaintiff.  Notwithstanding  *the  deed  of  1794,  [  «76i  ] 
W.  Booth  had  a  vested  interest  expectant  upon  the  death  of  Sarah 
Bill,  under  age,  without  issue,  and  that  interest  passed  under  his 
will  to  his  widow.  I  am  therefore  of  opinion  that  a  verdict  ought 
to  be  entered  for  that  share,  which  is  one-sixth  of  the  moiety. 

HoiiROYD,  J. : 

It  was  proved  at  the  trial  that  Thomas  Bill  received  the  rents 
of  this  third  of  the  moiety  as  long  as  he  lived.  After  his  decease 
Ann  Booth  received  the  rents.  So  long  as  Sarah  Bill  lived 
W.  Booth  or  his  representatives  would  have  been  guilty  of  a 
breach  of  covenant  if  they  had  prevented  the  rents  being  received 
for  her  use.  The  possession  of  the  third  by  her  trustee  so  long 
was  consistent  with  the  covenant  of  W.  Booth,  which  was  bind- 
ing upon  his  heir  or  devisee.  There  was  therefore  no  adverse 
possession  until  the  death  of  Sarah  Bill,  and  consequently  the 
ejectment  was  brought  in  time.  The  rule  for  entering  a  verdict 
for  the  plaintiff  must  therefore  be  made  absolute. 

Rule  absolute. 
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1826. 

[762] 


JONES    V.    WILLIAMS. 

(3  Bam.  &  Cress.  762--771 ;  S.  C.  6  Dowl.  &  By.  654 ;  3  L.  J.  K.  B.  112 ; 
S.  C.  at  Nisi  Prius,  1  Caxr.  &  P.  459,  669.) 

By  charter,  the  aldermen,  bailiffs,  and  burgesses  had  power  to  elect 
two  of  the  burgesses  to  be  aldermen  of  a  borough  for  one  whole  year, 
and  they  were  to  have  power  and  authority  to  execute  by  themselves, 
or  in  their  absence  by  their  deputies,  the  office  of  aldermen  of  the 
borough.  The  charter  then  contained  clauses  by  which  it  was  provided 
that  in  the  event  of  the  death  or  removal  of  any  alderman,  a  new  one 
might  be  elected,  who,  during  the  remainder  of  the  year,  should  execute 
the  office  by  himself  or  his  deputy.  It  was  then  provided,  that  in  the 
absence  of  any  of  the  aldermen  for  the  time  being,  the  bailiffs  and 
capital  burgesses  might  elect  one  or  more  of  the  burgesses  to  supply 
the  vacancy  or  vacancies.  These  substituted  aldermen  had  no  power 
to  appoint  deputies.  There  then  followed  a  clause  which  directed  that 
the  aldermen  for  the  time  being,  during  the  time  they  should  remain 
in  their  offices,  should  be  justices  of  the  peace  within  the  borough: 
Held,  that  this  charter  did  not  enable  the  aldermen  elected  for  the  year 
to  delegate  their  office  of  justice  of  the  peace,  and  therefore  that 
a  deputy  alderman  was  not  a  justice  of  the  peace  for  the  borough. 

Quaere  whether,  since  the  statute  27  Hen.  Viii.  c.  24,  s.  2,  the  Crown 
can  delegate  to  a  subject  the  power  of  appointing  a  justice  of  the 
peace? 

Trespass  and  false  imprisonment.  Plea,  not  guilty.  At  the 
trial  before  Park,  J.  at  the  Summer  Assizes  for  the  county  of 
Salop,  1824,  it  appeared  that  the  plaintiff  had  been  convicted 
under  the  statute  4  Geo.  lY.  c.  84,  s.  S,t  by  the  defendant,  a 
deputy  alderman  of  the  borough  of  Denbigh,  for  absenting  herself 
from  her  service  before  the  end  of  the  year  for  which  she  had 
contracted  to  serve,  and  had  been  committed  to  the  house  of 
correction  at  Buthin,  in  the  county  of  Denbigh,  for  one  calendar 
month.  It  was  objected  that  the  defendant  was  entitled  to  notice 
under  the  statute  24  Geo.  n.  c.  44,  s.  1,{  and  the  question  was, 
whether  the  def^idant  was  a  justice  of  the  peace  for  the  borough 
of  Denbigh.  By  the  charter  of  Denbigh  it  was  granted  that  the 
aldermen,  bailiffs,  and  capital  burgesses  of  the  borough  for  the 
time  being,  or  the  major  part  of  them,  of  which  one  of  the 
aldermen  and  one  of  the  bailiffs  were  to  be  two,  being  assembled 

t  Bepealed  38  &  39  Yict.  o.  86,  s.  17,  but  see  s.  9,  which  substantially 
s.  17. — E.  C.  replaces  the  former  enactment — E.C. 

I  Bepealed  11  &  12  Yict.  c  44, 


V0L.xxvn.]      1825.    K.  B.     8  B.  &  C.  762—764.  476 

from  time  to  time,  might  and  should  have  power  and  authority       Jokes 

yearly,  on,  &c.  to  elect  two,  out  of  the  number  of  the  burgesses    Williams. 

of  the  borough,  who  should  be  aldermen  of  the  said  borough  fol: 

one  whole  year  then  next  ensuing ;  *and  they,  after  they  were  so       [  ^763  ] 

elected  and  nominated  aldermen  of  the  borough,  were  to  take 

the  oaths  before  the  steward  or  his  deputy ;  or  if  there  were  no 

steward  at  the  time  of  such  election  and  nomination,  before  their 

immediate  predecessors,  and  in  the    presence  of    ten  capital 

burgesses  of  the  said  borough  for  the  time  being  to  execute  their 

office  well  and  faithfully;   and  they  were  to  have  power  and 

authority  to  execute  by  themselves,  or  in  their  absence,  by  their 

deputies,  the  offices  of  aldermen  of  the  said  borough  for  one  whole 

year  then  next  ensuing,  and  until  some  other  should  in  due  form 

be  elected  and  sworn  to  the  offices  of  aldermen ;  and  if  it  should 

happen  that  either  of  the  aldermen  of  the  borough  for  the  time 

being  should  die  or  be  displaced  from  his  office,  that  then  and  so 

oft  it  should  be  lawful  for  the  surviving  alderman  and  the  bailiffs 

and  capital  burgesses  of  the  borough  for  the  time  being,  or  the 

major  part  of  them,  to  elect  or  place  in  another  of  the  number 

of  the  burgesses  of  the  said  borough  for  alderman  of  the  said 

borough  ;  and  that  he  being  so  elected  and  placed  in  might  have 

and  exercise  the  said  office  for  the  remainder  of  the  said  year, 

and  until  one  or  more  were  duly  chosen  and  sworn  to  the  said 

office,  (the  corporal  oaths  to  be  so  first  taken  in  form  aforesaid,) 

by  himself  or  themselves,  or  his  or  their  deputies,  in  his  or  their 

absence,  and  so  toties  quoties,  as  often  as  such  an  accident  should 

happen.    There  then  followed  a  proviso  that   the  aldermen, 

bailiffs,  and  burgesses  of  the  said  borough,  or  the  major  part  of 

them,  from  time  to  time,  and  at  all  times  thereafter,  should  and 

might  have  power  and  authority  for  electing  and  nominating, 

and  that  they  should  and  might  elect,  the  welfare  of  the  said 

borough  requiring  it,  and  when  it  should  be  necessary  and 

requisite,  *out  of  the  number  of  the  capital  burgesses  of  the       [*764] 

borough  aforesaid,  one  or  two  other  alderman  or  aldermen,  in 

the  absence  of  the  former  alderman  or  aldermen  and  bailiffs, 

or  one  or  more  of  them ;  any  thing  to  the  contrary  in  any  wise 

notwithstanding.    And  that  he  or  they,  after  they  were  so  elected 

and  nominated  as  aforesaid  to  be  alderman  or  aldermen  of  the 
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JoNEB  borough  aforesaid,  before  they  were  admitted  to  execute  those 
Williams,  offices,  should  take,  as  aforesaid,  their  corporal  oaths  in  due  form 
that  they  would  execute  their  offices  well  and  faithfully  so  long 
as  he  or  they  should  continue  in  the  said  office  or  offices.  By 
another  clause  the  aldermen  of  the  borough  for  the  time  being, 
during  the  time  they  should  remain  in  their  offices,  were  to  be 
keepers  and  justices  of  the  peace  in  the  said  borough,  liberties, 
and  precincts  of  the  same,  &c.  The  charter  also  contained  a  non- 
intromittas  clause,  and  then  nominated  the  first  aldermen,  &c. 

Upon  this  evidence  it  was  argued,  first,  that  the  Crown  could 
not  give  to  other  persons  the  power  of  making  a  justice  of  the 
peace ;  and,  secondly,  assuming  that  it  had  that  power,  it  had 
not  conferred  it  by  the  language  of  this  charter,  for  the  charter 
only  enabled  the  aldermen  to  execute  by  themselves  or  their 
deputies  the  office  of  aldermen  of  the  borough,  and  the  office  of 
justice  of  the  peace,  though  annexed  by  the  charter  to  that  office, 
was  of  itself  a  distinct  office,  and  the  charter  did  not  enable  the 
alderman  to  appoint  another  person  as  deputy  justice.  The 
learned  Judge,  however,  was  of  opinion  that  as  one  clause  of  the 
charter  enabled  the  aldermen  to  appoint  a  deputy  to  the  office  of 
aldermen,  and  a  subsequent  clause  made  the  aldermen  for  the 
[  ^766  ]  time  being  justices  of  the  peace  for  the  ^borough,  the  two  clauses 
were  to  be  construed  together,  and  as  giving  to  the  alderman  a 
power  of  appointing  a  deputy  to  do  all  that  he  was  authorized  to 
do  by  the  charter,  and,  among  other  things,  to  execute  the  office 
of  justice  of  the  peace,  consequently  that  the  deputy  was  a  good 
justice,  and  entitled  to  notice.  The  plainti£f  was  therefore  non- 
suited. Godson  in  last  Michaelmas  Term  obtained  a  rule  nisi  to 
set  aside  that  nonsuit  on  two  grounds ;  first,  that  the  defendant 
had  no  right  to  exercise  the  functions  of  a  justice  of  the  peace ; 
and,  secondly,  if  he  had,  still  he  was  only  a  deputy  to  a  justice 
of  the  peace,  and  not  named  in  24  Geo.  II.  c.  44,  s.  1,  requiring 
the  notice.  On  the  first  point,  he  urged  that  the  King  could  not 
by  charter  grant  to  any  person  a  power  of  making  a  judicial 
officer ;  and,  consequently,  that  a  man  who  was  a  judicial  officer 
himself  could  not  make  a  deputy.  He  cited  Comyn's  Digest, 
Officer,  D.  2,  The  King  v.  The  Mayor  of  Oravesend^\  and  con- 

t  2  B.  &  C.  602. 
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tended  that  the  King  being  the  fountain  of  justice  could  alone       Jokbs 

make  justices  of  the  peace,  Comyn's  Digest,  Justices  (A.  1),  27     Williams. 

Hen.  VIII.  c.  24,  s.  2.    But,  admitting  that  the  King  had  the 

power,  yet  he  had  not  by  this  charter  exercised  it,  for  it  could 

only  be  done  by  express  words,  which  were  not  in  this  charter ; 

and  that  it  did  not  follow,  without  express  words,  that  an 

alderman  should  be  a  justice  of  the  peace:   Reg.  v.  LangleyA 

And  further,  that  no  inconvenience  could  arise  to  the  borough, 

as  there  was  a  proviso  for  electing  aldermen  in  the  absence  of 

those  elected  annually  under  the  charter. 

W.  E.  Taunton  and  Campbell  now  shewed  cause  : 

By  the  charter  the  alderman  had  power  to  appoint  a  deputy 
♦to  execute  all  the  duties  which  the  principal  could  execute.  The  [  •^ee  ] 
charter  nominates  two  persons  to  sustain  the  characters  of 
aldermen  and  justices  of  the  peace  for  the  borough,  and  it  con- 
tains a  non-intromittas  clause.  In  the  absence  of  the  two 
aldermen,  accordiag  to  the  argument  on  the  other  side,  there 
would  be  no  person  competent  to  execute  the  office  of  justice  of 
the  peace  within  the  borough.  It  is  true  that  a  judicial  officer, 
without  an  express  power,  cannot  appoint  a  deputy ;  but  here 
there  is  such  an  express  power.  The  charter  says  that  the 
aldermen  shall  have  power  and  authority  to  execute  by  themselves 
or  their  deputies  the  office  of  aldermen.  Now  the  deputy  is  to 
act  as  alderman,  and  to  exercise  all  the  powers  which  the  charter 
confers  on  the  alderman.  If  the  clause  by  which  the  aldermen 
are  made  justices  of  the  peace  of  the  borough  had  preceded  the 
clause  enabling  them  to  appoint  a  deputy,  it  could  not  be  doubted 
that  a  deputy  would  have  been  a  good  justice  of  the  peace. 
Then  a  different  intention  cannot  be  inferred  from  the  order  in 
which  the  clauses  stand  in  the  charter.  The  deputy  is  to  exercise 
the  office  of  alderman  of  the  borough,  and  the  acting  as  a  justice 
of  the  peace  is  parcel  of  that  office.  Now,  if  a  judicial  office  be 
granted  tenendum  per  se  vel  deputatem,  he  may  make  a  deputy ; 
as  the  Becorder  of  London:  Moling  v.  Werley,t  Com.  Dig.  tit. 
Officer,  D.  2 ;  and  a  deputy  not  only  succeeds  to  all  the  functions 
of  his  principal,  and  has  power  to  do  any  act  which  the  principal 
t  2  Ld.  Baym.  1029.  t  1  Lev*  76. 
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JoMu  may  do,  but  the  law  will  not  even  sanction  a  Babdivision  of  the 
WiLiiAHB.  duties  of  the  ofGice.  So  that  if  a  principal  makes  a  deputy 
covenant  that  he  will  not  do  anything  which  the  principal  may 
[  ♦767]  do,  the  covenant  is  ♦void  and  repugnant :  Parker  v.  iCett,t  Com. 
Dig.  tit.  Officer,  D.  8.  Here,  therefore,  it  being  a  part  of  the 
office  of  alderman  to  exercise  the  duties  of  a  justice  of  the  peace 
within  the  borough,  the  deputy  had  the  like  power. 

Oodaon,  contra^  was  stopped  by  the  Coubt. 

Batlbt,  J. : 

The  question  here  turns  partly  on  the  power  of  the  Crown  to 
delegate  the  power  to  a  subject  to  make  a  justice  of  the  peace, 
and  partly  on  the  construction  of  the  charter.  Supposing  the 
Crown  to  have  the  power  to  delegate  such  an  authority,  the 
language  used  ought  to  be  extremely  clear  and  express  in  order 
to  effectuate  such  an  object.  The  present  impression  on  my 
mind  is,  that  that  power  is  superseded  by  the  statute 
27  Hen.  YHI.  c.  24,  s.  2,  by  which  it  is  enacted,  *'  that  no  person 
shall  have  any  power  or  authority  to  make  any  justices  of  eyre, 
justices  of  assize,  justices  of  peace,  or  justices  of  gaol  delivery ; 
but  that  all  such  officers  and  ministers  shall  be  made  by  letters 
patent  under  the  King's  great  seal,  in  the  name  and  by  the 
authority  of  the  King's  highness,  and  his  heirs,  Kings  of  this 
realm,  in  all  shires,  counties,  counties  palatine,  and  other  places 
of  this  realm,  Wales,  and  marches  of  the  same,  or  in  any  other 
his  dominions,  at  their  pleasure  and  wills,  in  such  manner  and 
form  as  justices  of  eyre,  justices  of  assize,  justices  of  peace,  and 
justices  of  gaol  delivery  be  commonly  made  in  every  shire  of  this 
realm ;  any  grants,  usages,  prescriptions,  allowances,  Act  or  Acts 
[  •768  ]  of  Parliament,  or  any  other  thing  or  things  *to  the  contrary 
thereof  notwithstanding."  And  section  6  contains  a  proviso 
''that  all  cities,  boroughs,  and  towns  corporate  which  have 
liberty,  power,  and  authority  to  have  justices  of  peace  shall  still 
have  and  enjoy  their  liberties  and  authorities  in  that  behalf  after 
such  like  manner  as  they  have  been  accustomed,  without  any 
alteration  by  occasion  of  this  Act."    I  do  not  find  any  clause 

1 1  Solk.  96. 
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relating  to  a  corporation  to  be  thereafter  created.     The  words  of       Jokbs 

the  Act  however  are  very  general,  and  when  we  consider  the    Williams. 

power  given  to  justices  of  the  peace,  and  the  talent  and  integrity 

required  in  executing  the  office,  a  certain  discretion  ought  to  be 

exercised  in  selecting  persons  fit  for  the  office.    In  Com.  Dig.  tit. 

Justice  of  the  Peace,  it  is  laid  down,  that  none  but  the  King  can 

make  justices  of  the  peace,  for  which  Dalton,  s.  10,  is  cited,  and 

that  the  King  cannot  grant  a  power  to  another  to  make  them.    It 

has  been  said  that  the  Becorder  of  London  and  the  justices  of 

Great  Sessions  in  Wales,  have  power  to  appoint  deputies  for 

certain  purposes,  but  that  is  by  Act  of  Parliament.    The  charter 

of  London,  which  requires  that  the  Becorder  shall  execute  his 

office  by  himself  or  his  sufficient  deputy,  is  confirmed  by  Act  of 

Parliament.    So  by  stat.  34  &  86  Hen.  VIII.  c.  26,+  the  Welch 

judges  might  execute  their  office  by  themselves  or  their  sufficient 

deputies,  and  that  power  is  now  limited  by  the  18  Greo.  III.  c.  51, 

s.  8,1  to  the  purpose  of  calling  or  adjourning  any  Court  and 

receiving  certain  motions,  and  taking  and  proclaiming  fines, 

and  arraigning  recoveries.  §    Assuming  that  the  King  had  the 

power  to  enable  a  person  to  delegate  the  office  of  justice  of  the 

peace  to  another,  I  cannot  ^say,  looking  at  the  language  of  this      [  *769  ] 

charter,  that  the  King  intended  to  exercise  that  power.    The 

position  of  the  clauses  in  the  charter  is  of  material  assistance 

in  guiding  our  judgment.    By  one  clause,  the  aldermen,  bailiffs, 

or  capital  burgesses  for  the  time  being  are  to  have  power  every 

year  to  nominate  two  of  the  burgesses  who  shall  be  aldermen  of 

the  borough  for  one  year  next  ensuing,  and  after  they  are  so 

elected  aldermen,  before  they  are  admitted  to  execute  that  office, 

they  are  to  take  the  oaths  before  the  steward,  or  if  there  be  no 

steward,  before  the  aldermen  and  ten  burgesses,  to  execute  their 

office  well  and  faithfully,  and  after  this  oath  so  taken,  they  are 

to  have  power  and  authority  to  execute  by  themselves,  or  in  their 

absence,  by  their  deputies,  the  office  of  aldermen  of  the  borough 

for  one  whole  year  next  ensuing.    The  deputies  are  to  exercise 

the  powers  of  aldermen.    Now  the  powers  of  aldermen  vary  in 

different  boroughs.    The  powers  of  a  justice  of  peace  do  not 

t  This  seems  to  refer  to  one  of  the         |  Bepealed  S.  L.  B.  Act,  1861. 
sections  repealed  by  S.  L.  B.  Aot,  1887.         §  OldnaU's  Welch  Praotioe,  p.  4. 
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JoNKs  necessarily  belong  to  the  ofl5ce  of  alderman.  There  then  follow 
Williams,  clauses  for  making  new  aldermen  in  the  event  of  the  death  or 
removal  of  any  alderman  elected  for  the  year,  and  they  are  to 
take  the  oaths  and  perform  the  ofGice  by  themselves  or  their 
deputies.  Another  clause  enables  the  corporation  to  elect 
additional  aldermen  to  act  in  the  absence  of  the  other  aldermen ; 
but  those  additional  aldermen  have  not  any  power  of  appointing 
deputies.  There  are  therefore  two  descriptions  of  aldermen,  first, 
those  originally  elected  for  the  year,  and  those  elected  on  their 
death  or  removal,  and  they  may  execute  their  ofBices  by 
themselves  or  by  their  deputies ;  secondly,  aldermen  elected  in 
the  absence  of  the  aldermen  chosen  for  the  year,  and  these 
[  *770  ]  substituted  aldermen  have  not  any  ^power  to  appoint  deputies. 
The  charter  then  provides  that  the  aldermen  for  the  time  being 
during  the  time  they  shall  remain  in  office,  shall  be  justices  of 
the  peace  for  the  borough.  It  does  not  say  that  the  deputies 
of  the  aldermen  shall  be  justices.  The  aldermen  are  to  take 
certain  oaths,  the  deputies  are  not  required  to  take  any  oaths. 
The  aldermen  are  to  be  chosen  out  of  the  burgesses.  The 
charter  does  not  require  that  the  deputy  should  be  a  member  of 
the  corporation.  Considering,  therefore,  that  this  charter  creates 
two  descriptions  of  aldermen,  and  that  one  of  them  only  has  the 
power  of  exercising  the  office  of  alderman  by  deputy ;  and  that 
in  the  event  of  the  absence  of  the  aldermen,  others  may  be 
elected  in  their  stead,  and  that  those  substituted  aldermen  have 
the  power  of  executing  the  office  of  justice  of  the  peace  within 
the  borough,  so  that  no  inconvenience  can  arise  from  the  deputy 
not  having  that  power,  and  that  the  words  of  the  charter  will 
be  fully  satisfied  by  holding  that  the  alderman  has* a  power  to 
appoint  a  deputy  to  exercise  all  his  corporate  powers  only,  I  am 
of  opinion  that  the  language  of  this  charter  is  not  sufficiently 
clear  to  shew  an  intention  on  the  part  of  the  Crown  to  delegate 
to  the  aldermen  for  the  time  being  a  power  of  appointing  deputy 
justices  of  the  peace.  The  rule  for  a  new  trial  must  therefore  be 
made  absolute. 

HOLBOTD,  J.: 

I  think  that  the  deputy  had  not  vested  in  him  the  office  or 
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power  of  a  justice  of  the  peace.    By  the  charter  two  persons  are       Jokes 

constituted  justices  of  the  peace,  to  continue  so  until  others  are    wn.uAH8. 

appointed.    !rhe  office  of  justices  of  the  peace  is  annexed  to  that 

of  alderman.    Then  there  is  a  further  power  that  other  aldermen 

*may  be  appointed  to  act  in  the  absence  of  those  first  elected.       [  *ni  ] 

The  charter,  after  giving  this  power,  states  that  the  aldermen  for 

the  time  being  shall  and  may  exercise  the  office  of  justices  of  the 

peace,  but  it  does  not  follow  that  that  office  is  part  of  the  office 

to  which  it  is  annexed.    I  do  not  know  that  a  person  qua 

alderman  has  vested  in  him  any  known  duties,  but  the  duties 

are  generally  defined  by  the  charter.    The  powers  of  aldermen 

are  to  be  exercised  only  on  members  of  the  corporation,  they  are 

to  exercise  only  corporate  powers,  but  a  justice  exercises  powers 

which  are  not  corporate,  and  not  confined  to  members  of  the 

corporation.    Generally  speaking,  where  there  is  a  power  by 

charter  to  appoint  a  deputy,  the  latter  has  all  the  powers  of  his 

principal,  but  then  those  would  be  corporate  powers.    But  that 

is  very  different  from  the  present  case,  for  here  one  office  is 

annexed  to  the    other.    I    think   too    we    are    to    take    into 

consideration  that  the  Legislature  has  confined  to  the  King 

generally  the  power  of  making  justices,  and  that  we  ought  not, 

unless  the  language  of  the  charter  be  clear  and  express,  to  infer 

that  the  King  meant  to  delegate  that  power  to  others.    The 

deputy  does   not    become  an  alderman,  but  he  has  all    the 

corporate  powers  only  which  were  annexed  to  the  officer  who 

is  an  alderman.    That  being  so,  I  am  of  opinion  that  the 

defendant  was  not  a  justice  of  peace,  and  consequently  that 

he    was  not    entitled  to  notice  of  action  under    the  statute 

24  Geo.  II.  c.  44.     The  rule  for  a  new  trial  must  therefore 

be  made  absolute. 

RuU  absolute. 


R.B. — ^voL.  xxvn.  I  I 
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1825.  WILLIAMS  V.  LORD  BAGOT. 

[772]  In  Ebbob. 

(3  Bam.  &  Cress.  772—789;  8.  0.  4  Dowl.  &  Ey.  315.) 
[In  this  case,  a  judgment  recovered  by  Lord  Bagot  against  the 
plaintiff  in  error,  which  appears  to  have  been  the  judgment 
mentioned  in  the  plea  in  Lord  Bagot  v.  WiUiams  (p.  840,  supra)  ^ 
was  reversed  for  irregularity  in  the  proceedings.  It  appears  that 
judgment  had  been  pronounced  without  any  appearance  for  the 
defendant,  according  to  an  alleged  custom  of  the  inferior  Court 
for  which  there  was  no  statutory  authority.  Such  a  custom  was 
of  course  held  bad.] 


^^  J.   SCHLENCKER  and  Another  v.  W.  MOXSY, 

[789]  Survivor  of  J.   MOXSY,  Deceased. 

(3  Bam.  A  Cress.  789—792 ;   S.  C.  5  Dowl.  A  Ry.  747 ;   8.  C.  at  Nisi  Frius, 

1  Caxr.  ft  P.  178.) 

Where  the  tenant  of  certain  premises  underlet  a  part  by  deed,  and  the 
original  landlord  distrained  for  rent  upon  the  under-tenant :  Held,  that 
assumpsit  would  not  lie  by  the  latter  against  his  lessor  upon  an  implied 
promise  to  indemnify  him  against  the  rent  payable  to  the  superior  land- 
lord.t 

The  first  count  in  the  declaration  in  substance  stated  that  the 

defendant  W.  Moxsy  and  one  J.  Moxsy  in  his  lifetime  held  a 

certain  messuage  and  premises  in,  &c.y  as  tenants  thereof  to  one 

C.  Whitmore,  for  a  term,  a  part  of  which,  viz.  nine  years,  was 

unexpired,  at  a  rent  of  402.  a  year;  and  that  so  holding  the 

premises,  on  the  24th  October,  1815,  they,  by  indenture,  demised 

a  part  of  the  said  messuage  to  the  plaintiffs  for  the  term  of  nine 

years,  at  the  yearly  rent  of  301.    That  in  consideration  of  the 

premises,  the  defendant  promised  and  undertook  to  the  said 

t  Perhaps  in  a  modem  case  the  to  the  strict  nature  of  the  plaintiif  s 

plaintiff  might  have  been  allowed  to  remedy.     And  non  oonsUU  that  the 

amend  by  pleading  the  covenant  for  measure  of  damages  on  the  breach  of 

quiet  enjoyment  imder  the  demise,  covenant  would  be  necessarily  the 

But  the  case  is  at  least  instructive  as  same  as  an  indemnity. — ^E.  C. 
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plaintiffs  to  indemnify  and  save  them  harmless  from  and  against  Sohlekckes 
the  said  yearly  rent  payable  to  the  said  C«  Whitmore;  and  Moxsy, 
assigned  as  a  breach  that  the  defendant  did  not  save  them 
harmless,  but  that  they  were  obliged  to  pay  two  years'  ground 
rent  to  C.  Whitmore  for  the  years  ending  Lady  Day,  1822,  and 
Lady  Day,  1828.  At  the  trial  before  Abbott,  Ch.  J.,  at  the 
London  sittings  after  Hilary  Term,  1824,  a  verdict  was  taken  for 
the  plaintifib  for  the  sum  of  842. 128.  Id.^  subject  to  the  opinion 
of  the  Court  upon  the  following  case :  on  the  28rd  of  September, 
1806,  C.  Whitmore  demised  ^the  premises  in  the  declaration  f  *7901 
mentioned  to  one  W.  Nooght,  for  the  term  of  twenty  years  from 
Midsummer  preceding,  with  the  usual  covenants,  at  the  yearly 
rent  of  402.  Li  the  year  1815,  one  W.  Hepburn,  then  assignee 
of  the  said  term,  assigned  his  interest  in  the  premises  to  the 
defendant  and  to  J.  Moxsy  deceased.  During  the  time  they 
were  in  possession,  viz.  on  the  24th  of  October,  1815,  the  defendant 
and  J.  Moxsy,  by  indenture,  granted  an  underlease  of  a  part  of 
the  said  premises  to  the  plaintiffs,  from  the  then  last  Michaelmas 
Day,  for  the  term  of  nine  years,  at  the  yearly  rent  of  80Z.,  free 
from  all  parochial  and  parliamentary  taxes,  with  covenant  for 
the  payment  of  the  rent,  for  quiet  enjoyment,  and  other  usual 
covenants;  but  the  lease  did  not  contain  a  covenant  that  the 
lessors  would  indemnify  the  lessees  against  the  claim  of  0, 
Whitmore,  the  ground  landlady.  The  plaintiffs  regularly  paid 
their  rent  to  their  lessors  up  to  Midsummer,  1821.  The 
two  foUowing  quarters,  namely,  the  Michaelmas  and  Christmas 
quarters,  they  paid  to  one  Wade,  to  whom  they  understood 
the  defendant  and  J.  Moxsy  had  assigned  all  their  interest  in 
the  lease  which  they  held  under  C.  Whitmore.  After  the  last 
payment  Wade,  who  lived  in  the  other  part  of  the  in  part 
demised  messuage,  left  the  same,  and  could  not  be  found.  On 
the  following  quarter  day,  namely.  Lady  Day,  1822,  Mr. 
Whitmore,  the  agent  of  C.  Whitmore,  claimed  40Z.,  a  year's 
ground  rent,  and  12.  Os.  2d.  redeemed  land-tax,  which  the 
plaintiffs,  under  threat  of  distress,  were  compelled  to  pay.  In 
March,  1828,  another  year's  ground  rent  became  due,  for  which 
C.  Whitmore  actually  distrained  on  the  plaintiffs,  together  with 
a  year's  redeemed  land-tax ;  this  the  plaintifib  were  also  obliged 

ii2 
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HcHLENGKEB  to  pay,  making  the  sum,  including  the  expences  *of  distress, 
MozsT.  88Z.  5s.  4d.f  leaving  upon  a  balance  842.  128.  Id.  claimed  to  be 
[  *79i  ]  due  to  the  plaintiffs  from  defendant,  after  deducting  the  SOL 
yearly  rent  due  from  plaintiffs,  and  some  other  trifling  items, 
being  the  sum  taken  by  the  verdict.  The  defendant  paid 
the  rent  and  taxes  up  to  Midsummer,  1821.  One  J.  Watson 
being  called  as  a  witness  on  the  part  of  the  defendant,  and 
required,  under  a  subpcena  duces  tecum  for  that  purpose,  to 
produce  an  assignment  of  the  said  term,  alleged  to  be  executed 
by  the  defendant,  after  the  death  of  J.  Moxsy,  to  Wade,  in  July, 
1821,  declined  to  produce  it  unless  he  was  ordered  so  to  do  by 
the  Lord  Chief  Justice  ;  and  he  demurred,  on  the  ground  that 
it  was  deposited  with  him  by  Wade  as  a  collateral  security,  and 
the  production  of  it  might  be  injurious  to  his  interest.  The 
Lord  Chief  Justice  ruled  that  Watson  was  not  bound  to 
produce  the  assignment.  Wade  had  never  paid  rent  to  C. 
Whitmore,  but  he  was  in  possession  of  the  original  lease  from 
C.  Whitmore  to  Nooght,  which  was  produced  by  him  at  the  trial, 
and  duly  proved  by  the  subscribing  witness. 

The  questions  for  the  opinion  of  the  Court  were. 

First,  whether  the  Lord  Chief  Justice  should  have  directed 
the  witness  to  produce  the  assignment  from  Moxsy  to  Wade  ? 

Secondly,  if  the  Court  should  be  of  opinion  that  the  witness 
ought  not  to  have  been  required  to  produce  the  assignment, 
whether  under  the  above  circumstances  the  plaintiffs  are  entitled 
to  recover  ? 

Thirdly,  if  the  Court  should  think  that  the  witness  ought  to 
have  been  directed  to  produce  the  assignment,  the  assignment  to 
be  considered  in  evidence,  and  whether  in  that  case  the  plaintiffs 
are  entitled  to  recover  ? 

[  792  ]  Ctirwood^  for  the  plaintiffs : 

Even  supposing  that  the  Lord  Ghibf  Justice  ought  to  have 
insisted  upon  the  production  of  the  assignment  to  Wade,  still 
the  plaintiffs  would  be  entitled  to  recover.  It  is  true  that 
the  assignee  of  a  lease,  who  again  assigns  his  interest,  is 
not  responsible  to  the  lessor  for  any  breach  of  covenant  not 
committed  while  the  lease  is  vested  in  him ;  but  this  is  a  very 
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different  case.  The  defendant  and  J.  Moxsy  were  original  Sghlengkeb 
lessors  of  part  of  the  premises  to  the  plaintiffs,  and  could  not  mozbt. 
get  rid  of  their  responsibility  by  assigning  their  lease  of  the 
whole.  It  is  stated  that  the  under  lease  contained  no  covenant 
to  indemnify.  That  is  so ;  but  by  implication  of  law  a  promise 
arose  on  their  part  that  they  would  indemnify  the  plaintiffs 
against  all  payments,  save  the  annual  rent  of  80Z. 

Per  CtJBUM: 

It  is  unnecessary  to  decide  whether  or  not  the  Lord  Chief 
Justice  was  right  in  refusing  to  order  the  production  of  the 
assignment  to  Wade,  for  it  is  perfectly  clear  that  no  action  of 
assumpsit  can  in  this  case  be  maintained  on  any  implied  promise. 
The  parties  made  an  express  contract  by  deed ;  that  excludes 
Any  implied  contract.  If  the  plaintiffs  were  interrupted  in  the 
quiet  enjoyment  of  the  premises,  covenant  would  lie  on  the 
demise.  Com.  Dig.  tit.  Covenant  (A  4).  Upon  this  view  of  the 
case  the  first  and  second  questions  proposed  to  us  become 
immaterial,  and  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit 
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1825.  GABAT  AND  Another  v.   LLOYD.f 

[  793  ]  (3  Barn.  &  Cross.  793—798 ;  S.  0.  5  Dowl.  &  By.  641 ;  3  L.  J.  K.  B.  116.) 

A  policy  was  effected  on  horses  warranted  free  from  mortality  and 
jettison.  In  the  course  of  the  voyage,  in  consequence  of  the  agitation 
of  the  ship  in  a  storm,  the  horses  broke  down  the  partitions  by  which 
they  were  separated,  and  by  their  kicking  bruised  and  wounded  each 
other  so  much  that  they  all  died :  Held,  upon  special  verdict,  that  this 
was  a  loss  by  a  peril  of  the  sea,  and  that  the  plaintiff  was  entitled  to 
recover.t 

It  was  found  in  the  special  verdict  that  a  certain  usage  with  respect 
to  such  policies  prevailed  amongst  the  underwriters  subscribing 
policies  at  Lloyd's  Coffee-house  in  London,  and  merchants  and  others 
effecting  policies  there,  and  that  the  policy  in  question  was  effected  at 
Lloyd's  Coffee-house,  but  it  was  not  found  that  the  plaintiff  was  in  the 
habit  of  effecting  policies  at  that  place :  Held,  that  this  usage  was  not 
sufficient  to  bind  the  plaintiff. 

Dbolabation  upon  a  policy  of  insorance  on  goods,  as  per 
annexed  statement,  valued  at  2,800Z.,  on  the  ship  Aimwell,  at 
and  from  Liverpool  to  Jamaica.  By  a  memorandum,  horses 
were  warranted  free  of  jettison  and  mortality.  The  declaration 
then  stated  that  the  defendant  subscribed  the  policy  for  200Z. ; 
that  three  horses,  parcel  of  the  goods  valued  in  the  statement, 
had  been  shipped  at  Liverpool  on  board  the  AimweU ;  that  the 
plaintiffs  were  interested,  and  then  averred  a  loss  of  the  horses 
by  perils  of  the  sea.  At  the  trial  before  Abbott,  Ch.  J.,  at  the 
London  sittings,  the  jury  found  a  special  verdict,  stating  the 
following  facts :  the  order  for  effecting  the  insurance,  that  the 
three  horses  mentioned  in  the  declaration  were  parcel  of  the 
goods  valued  in  the  statement ;  the  payment  of  the  premium ; 
the  subscription  of  the  defendant ;  the  shipment  of  the  horses  ; 
the  interest  of  the  plaintiffs  in  the  goods ;  and  amongst  these,  of 
the  three  horses ;  the  sailing  of  the  vessel ;  and  that  on,  &c.  at, 
&c.  the  said  vessel  having  the  said  three  horses  on  board 
thereof,  together  with  the  other  goods  in  the  said  order 
mentioned,  the  said  horses  (which  were  between  decks)  being  at 
that  time  in  good  safety,  and  properly  secured  in  stalls,  with 
slings  and  halters,  and  having  sufficient  partitions  between  them 
and  also  a  person  to  attend  to  take  charge  of  them ;  and  the  said 

t  See,  on  the  first  point,  Laivrence  v.  Aberdein  (1821)  24  B.  B.  299,  and 
note  there. — ^B.  C. 
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vessel  being  in  every  respect  seaworthy,  sailed  from  the  *port  of  Gabay 
Liverpool  aforesaid  on  her  said  voyage ;  and  that  daring  the  lloVd. 
night  of  that  day  the  wind  came  on  to  blow  very  hard,  mth  [  ^794  ] 
excessive  squalls,  and  the  gale  continued  with  excessive  squalls. 
The  said  three  horses,  by  the  labouring  of  the  vessel,  broke  their 
slings,  and  one  of  them,  by  kicking,  broke  down  the  partition 
between  it  and  the  next  horse,  in  consequence  of  which  the 
remaining  partition,  by  the  kicking  of  the  two  horses  which  were 
thus  brought  together,  was  also  broken  down,  and  the  three 
horses  having  then  nothing  to  support  them,  were  unable  to 
stand,  on  account  of  the  great  rolling  of  the  vessel ;  and  that  by 
their  kicking  they  bruised  and  hurt  each  other  so  much,  that 
about  eight  in  the  morning  of  the  26th  two  of  them  were  found 
dead,  having  their  necks  broken,  and  being  otherwise  excessively 
bruised,  and  that  the  third  was  in  a  dying  state,  and  in  about  an 
hour  and  a  half  afterwards  it  also  died  from  the  wounds  and 
bruides  it  had  received ;  and  that  the  slings  having  been  broken 
in  the  manner  above  mentioned,  they  could  not  for  some  time  be 
replaced  or  repaired  on  account  of  the  state  of  the  weather,  and 
from  the  danger  of  going  amongst  the  horses,  which  were  then 
loose  and  unsupported ;  and  that  the  death  of  the  horses  was 
not  occasioned  by  the  neglect  or  default  of  the  plaintifEs  or  their 
servants,  or  of  the  master  or  mariners  of  the  vessel,  in  the 
shipping,  stowing,  or  taking  care  of  the  horses,  but  was  owing  to 
the  circumstances  set  forth  in  manner  aforesaid.  The  special 
verdict  then  stated  that  the  vessel  afterwards  arrived  at  Jamaica 
with  the  residue  of  the  goods,  and  that  the  defendant  had  notice 
of  the  loss,  and  was  called  upon  to  pay  his  proportion  of  the  loss, 
but  refused  so  to  do;  and  that,  according  to  the  usage  and 
custom  among  insurers  or  underwriters  *who  were  in  the  habit  [  *796  7 
of  subscribing  policies  of  marine  insurance  at  Lloyd's  Coffee- 
house in  London,  and  merchants  and  others  effecting  such 
policies  of  insurance  there  with  such  insurers  or  underwriters, 
there  were  before  and  at  the  time  of  effecting  the  policy  in 
the  declaration  mentioned  two  descriptions  of  policies  for 
insuring  live  stock  on  board  ships  on  voyages  from  the  ports 
of  the  United  Kingdom  to  Jamaica  and  elsewhere;  one 
containing  an  exception  from  the  perils  insured  against,  or  a 
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Gabat  warranty  of  freedom  from  inortality;  another  not  containing 
Llotd.  ^^7  such  exception  or  warranty,  and  which  latter  description  of 
policies  usually  contained  words  expressly  including  the  risk  of 
mortality ;  that  for  insurance  by  policies  of  the  first  description 
the  premium  has  been  much  lower,  in  some  instances  four  or  five, 
in  others  six  or  eight  times  less,  than  for  insurance  by  policies 
of  the  latter  description,  and  has  been  usually  the  same  as  has 
been  paid  at  the  time  upon  inanimate  goods.  And  that,  in  case 
of  insurances  by  policies  of  the  first  description,  that  is,  policies 
containing  such  exception  of  losses  by  mortality,  the  assured 
have  not  claimed  from  the  underwriters,  and  the  underwriters 
have  not  paid  to  the  assured,  or  been  considered  liable  to  pay  a 
loss  by  the  mortality  of  cattle  in  any  case  where  the  vessel,  on 
board  which  such  cattle  were,  arrived  safe;  but  it  had  always 
been  usual  on  policies  of  the  latter  description,  to  claim  and  pay 
a  loss  by  mortality  of  cattle,  in  all  cases  where  such  loss  had 
occurred,  although  the  vessel  arrived  safe ;  and  that  on  policies 
of  each  of  the  descriptions  before  mentioned,  if  the  vessel  had 
been  lost  on  her  voyage  and  the  animals  drowned,  the  under- 
writers aforesaid  had  been  in  the  habit  of  paying  to  the  assured. 
[  ♦796  ]  The  special  verdict  *further  stated,  that  the  policy  of  insurance 
in  the  declaration  mentioned  was  effected  at  Lloyd's  OofiEee-house 
aforesaid,  and  was  then  and  there  signed  and  subscribed  by  the 
defendant,  who  was  an  insurer  and  underwriter  there. 

This  case  was  now  argued  by  Parke  for  the  plaintiffs,  and 
Campbell  for  the  defendant ;  and  there  were  two  questions,  first, 
whether  by  the  words  of  this  policy  the  underwriter  was  liable  for 
the  loss  accruing  from  the  death  of  the  animals.  The  arguments 
upon  this  point  were  in  substance  the  same  as  those  urged  in 
Lawrence  v.  AherdeinA 

The  other  question  was,  whether,  assuming  that  case  to  be 
well  decided,  the  usage  found  by  the  special  verdict  did  or  did 
not  shew,  that  it  was  the  intention  of  the  parties  to  the  contract, 
that  the  underwriter  should  be  exempted.  It  was  contended  for 
the  defendant,  that  the  usage  was  sufficient  to  explain  the 
meaning  of  the  parties,  and  to  control  the  ambiguous  language 

t  24  B.  B.  299  (6  B.  A  Aid.  107). 
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of  the  policy.    Petty  v.  The  Royal  Exchange  Assurance  Company,  j:       Oabat 
Noble  V.  Kenno\vay,X  Ougier  v.  Jennings,^  VaUance  v.  Dewar,\\       llotd. 
and  Palmer  v.  Blackburn^  were  cited  ;  and  it  was  urged  that  the 
usage  clearly  shewed  that  it  was  not  intended  that  the  under- 
writers should  be  liable  for  a  loss  of  this  description. 

For  the  plaintiffs  it  was  contended,  that  the  usage  found 
was  not  suflBcient  to  bind  the  plaintiff.  The  facts  ♦stated  were  [  •797  ] 
merely  evidence,  from  which  the  jury  might  have  drawn  a 
conclusion  that  there  was  a  usage.  The  usage  found  was 
confined  to  insurers  or  underwriters  in  the  habit  of  subscribing 
policies  at  Lloyd's  Coffee-house,  and  merchants  and  others 
effecting  such  policies  there  with  such  underwriters ;  but  it  was 
not  found  that  the  plaintiffs  were  in  the  habit  of  effecting  pohcies 
at  that  place.  There  was  nothing,  therefore,  to  shew  that  the 
plaintiffs  had  any  knowledge  of  such  a  usage.  Now  the 
principle  upon  which  usage  is  received  as  evidence  to  explain 
the  ambiguous  language  of  a  policy  is,  that  the  parties  to  it  are 
supposed  to  contract  with  a  knowledge  of  that  usage.  Here  it 
does  not  appear  that  the  plaintiffs  had  any  knowledge  of  the 
usage,  and  they  cannot  be  supposed  to  have  contracted  with 
reference  to  it. 

All  the  GouBT  were  of  opinion,  that  the  usage  found  in  this  case 
was  not  sufficient  to  take  it  out  of  the  rule  laid  down' in  Lawrence 
V.  Aberdein,^\  inasmuch  as  it  was  not  found  to  be  the  general 
usage  of  the  whole  trade  in  the  city  of  London,  but  only  in  one 
house  where  policies  were  usually  effected  by  private  individuals. 
If  there  had  been  any  evidence  to  shew  that  the  plaintiffs  were 
in  the  habit  of  effecting  policies  at  Lloyd's  Coffee-house,  the  jury 
ought  to  have  found  that  they  had  knowledge  of  the  usage  which 
prevailed  there.  A  court  of  law  does  not  know  judicially  what  , 
proportion  of  the  policies  effected  in  London  are  effected  at 
Lloyd's  Coffee-house ;  and  even  if  that  had  been  found,  it  would 
only  be  evidence  of  the  usage  in  London,  and  *the  jury  ought  to      [  •798  ] 

1 1  Burr.  341.  II 10  R.  E.  738  (1  Camp.  603). 

X  Doug.  610.  1[  26  R.  R.  699  (1  Bing.  61). 

§  10  E.  E.  739,  n.  (1  Camp.  606,  n.).  ft  24  B.  E.  299  (6  B.  &  Aid.  107). 
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Oabat      have  found  the  fact  of  an  eidsting  usage :  here  there  was  no 

L^YD.      usage  found  sufficient  to  bind  the  plaintiffs. 

As  to  the  other  point,  the  whole  Court  were  of  opinion,  that 

this  case  fell  within  the  decision  in  the  case  of  Laivrence  v. 

Aberddn,  and  Abbott,  Gh.  J.,  Baylby,  J.,  and  Holboyd,  J.,  said, 

that  they  thought  that  case  properly  decided,  and  that  they  had 

heard  nothing  to  induce  them  to  alter  the  opinion  which  they 

had  then  formed.     Littlebalb,  J.,  said,  he  doubted  whether  he 

should  have  concurred  in  the  decision  in  the  case  of  Lawrence  v. 

Aberdein,  but  that  he  thought  this  case  was  not  distinguishable 

from  it. 

Judgment  for  the  plaintiffs. 


1825.  IRESON  V.  PEAEMAN,  Gent.,  One,  &c. 

[  799  ]  (3  Bam.  &  Cress.  799—813 ;  S.  C.  6  Dowl.  &  Ey.  687 ;  3  L.  J.  K.  B.  119.) 

A  solicitor  who  omits  to  lay  all  material  documents  before  counsel  in 
taking  an  opinion  on  a  title  does  so  at  the  risk  of  being  liable  in  an 
action  for  negligence*  In  this  case  it  appeared  that  by  indentores 
of  lease  and  release  of  the  9th  and  10th  of  October,  1796,  the  estate 
had  been  conveyed  to  T.  M.,  the  father  of  the  vendor's  wife,  and  to  J.  C, 
to  hold  unto  the  said  T.  M.  and  J.  C,  and  their  heirs  and  assigns,  to  the 
use  and  behoof  of  the  said  T.  M.  and  J.  C,  and  the  heirs  and  assigns  of 
the  said  T.  M.  for  ever,  the  estate  of  J.  C.  being  used  only  in  trust  for 
the  said  T.  M.,  his  heirs  and  assigns.  T.  M.  devised  the  estate  to  his 
daughter  and  to  the  heirs  of  her  body,  but  in  case  she  died  without 
leaving  any  issue  of  her  body  living  at  her  decease,  then  to  his  nephew 
T.  M.,  and  his  heirs  for  ever.  The  daughter  afterwards,  by  bargain  and 
sale  of  the  11th  of  February,  1814,  conveyed  the  estate  to  one  J.  W.,  to 
the  intent  that  he  might  become  tenant  of  the  freehold  for  the  purpose 
of  suffering  a  recovery,  and  a  recovery  was  suffered  in  pursuance  of  such 
deed.  The  daughter  afterwards,  by  deeds  of  lease  and  release  of  the  4th 
and  5th  March,  1814,  executed  upon  her  marriage,  reciting  that  she  was 
seised  in  fee  simple  of  the  estate,  conveyed  the  same  to  two  trustees  in 
trust  for  her  and  her  husband  and  their  issue,  and  in  default  of  issue,  to 
such  person  as  she  should  appoint.  The  marriage  was  afterwards 
solemnized,  and  the  daughter  died  without  issue,  and  devised  the  estate 
in  fee  to  her  husband,  who  survived  her.  The  husband  having  con- 
tracted to  sell  the  estate  to  the  plaintiff,  in  pursuance  of  that  contract, 
delivered  an  abstract  of  his  title  to  the  defendant,  as  attorney  to  the 
purchaser,  and  this  abstract  contained  the  deeds  of  the  9th  and  10th  of 
October,  1796,  but  it  omitted  to  state  certain  indentures  of  lease  and 
release  of  the  2dth  and  26tli  February,  1814,  whereby  J.  C.  conveyed 
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the  estate  vested  in  him  unto  the  daughter  of  T.  M.  in  fee,  but  an        lassoN 

abstract  of  these  deeds  was  delirered  by  the  yendor's  solicitor  to  the  v« 

defendant  four  months  before  the  conreyanoe  of  the  estate  was  executed.      *  k^^man. 

The  defendant  laid  before  counsel  a  case  containing  an  abstract  of  the 

deed  of  the  11th  of  February,  1814,  and  of  the  recovery  suffered  in 

pursuance  of  it,  of  the  deeds  of  the  4th  and  dth  March,  1814,  and  of  the 

will  of  the  daughter  of  T.  M.,  but  omitting  altogether  the  deeds  of  the 

9th  and  10th  October,  1796,  and  it  further  stated  that  T.  M.  was  seised 

in  fee  of  the  premises.    The  opinion  of  counsel  was,  that  the  vendor  had 

a  good  title,  but  that  opinion  would  not  have  been  given  if  the  deeds  of 

lease  and  release  of  the  9th  and  10th  October,  1796,  or  those  of  the  25th 

and  26th  February,  1814,  had  been  stated.    The  phiintiff  afterwards, 

being  advised  that  his  title  was  incomplete,  paid  a  sum  of  money  to 

T.  M.,  the  devisee  in  remainder,  for  a  confirmation  of  his  title:  Held, 

first,  that  the  recovery  suffered  by  the  daughter  of  T.  M.  was  invalid, 

because  at  that  time  the  legal  estate  for  life  was  in  J.  C,  and  she  was 

only  equitable  tenant  for  life  with  a  legal  remainder  in  tail,  and  therefore 

that  the  title  was  bad. 

Held,  secondly,  that  upon  these  facts  a  jury  were  warranted  in  finding 
the  defendant  guilty  of  negligence  so  as  to  make  him  liable  in  this 
action. 

Assumpsit  against  an  attorney  for  negligence.  Plea,  the 
general  issue.  At  the  trial  before  HuUock,  B.,  at  the  Warwick 
Spring  Assizes,  1824,  the  jury  found  a  verdict  for  the  plaintiff, 
with  600Z.  damages.  The  defendant  having  moved  for  a  new 
trial,  the  Court  directed  the  facts  to  be  stated  in  a  special  case. 

The  plaintiff  had  contracted  for  the  purchase  of  an  estate, 
consisting  of  freehold  lands  and  premises,  at  the  sum  of  S,400Z., 
from  one  Joseph  Burbidge,  who  had  contracted  to  sell  the  same 
to  the  plaintiff  in  fee.  And  in  *the  year  1808  the  plaintiff  [  *800  ] 
employed  the  defendant  as  his  attorney  to  inquire  into  and 
inspect  the  title  of  Burbidge  to  this  estate.  By  indentures  of 
lease  and  release  of  the  9th  and  10th  of  October,  1796, 
respectively,  the  estate  in  question  was  conveyed  to  Thomas 
Malin  the  father  of  Elizabeth,  late  wife  of  the  said  J.  Bur- 
bidge the  vendor,  and  to  one  John  Caldecott,  to  hold  unto  the 
said  T.  Malin  and  J.  Caldecott,  and  their  heirs  and  assigns,  to 
the  only  proper  use  and  behoof  of  the  said  T.  Malin  and 
J.  Caldecott,  and  the  heirs  and  assigns  of  the  said  T.  Malin  for 
ever  (the  estate  of  the  said  J.  Caldecott  being  used  only  in  trust 
for  the  said  T.  Malin,  his  heirs  and  assigns).  Malin,  by  his  will 
of  the  11th  April,  1807,  gave  and  devised  the  said  estate  to  his 
daughter  Elizabeth  Malin,  and  to  the  heirs  of  her  body ;  but  in 
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iBEBOK  case  she  died  without  leaving  any  issue  of  her  body,  lawfully 
PsABMAK.  begotten,  and  living  at  her  decease,  then  he  gave  and  devised 
the  estate  to  his  nephew  Thomas  Malin,  and  to  his  heirs  for 
ever.  E.  Malin,  the  daughter,  afterwards  married  one  Wagstaff, 
and  after  his  death,  on  the  11th  of  February,  1814,  by  indenture 
of  bargain  and  sale  of  that  date,  duly  inroUed,  the  said  E.  Wag- 
staff,  therein  described  as  only  child  and  devisee  in  tail  general, 
under  the  last  will  and  testament  of  T.  Malin  deceased,  granted, 
bargained,  sold,  and  confirmed  the  said  estate  to  one  J.  T. 
Wratislaw,  to  hold  to  Wratislaw,  his  heirs  and  assigns,  to  the 
intent  that  he  might  become  tenant  of  the  freehold,  against 
whom  a  good  and  perfect  recovery  might  be  suffered,  wherein 
one  J.  Dawson  was  to  be  demandant,  Wratislaw  tenant,  and 
E.  Wagstaff  vouchee,  to  the  use  of  E.  Wagstaff,  her  heirs 
and  assigns  for  ever.  In  pursuance  of  this  deed  a  recovery 
was  suffered  in  Hilary  Term,  54  Geo.  III.,  wherein  the  said 
[  *80i  ]  *J.  Dawson  was  demandant,  J.  T.  Wratislaw  tenant,  E.  Wagstaff 
vouchee,  and  T.  F.  Martin  common  vouchee  of  the  said  estate. 

E.  Wagstaff,  by  indentures  of  lease  and  release,  and  settle- 
ment, of  the  4th  and  5th  March,  1814,  of  four  parts,  and  made 
between  the  said  E.  Wagstaff  of  the  first  part,  J.  Burbidge  of 
the  second  part,  J.  Drayson  and  W.  Dester  of  the  third  part,  and 
J.  Dawson  and  J.  T.  Wratislaw  of  the  fourth  part ;  after  reciting 
that  the  said  E.  Wagstaff  was  seised  in  fee  simple  of  the  said 
estate,  and  that  a  marriage  was  intended  to  be  had  between  said 
E.  Wagstaff  and  J.  Burbidge,  the  same  was  limited  and  assured 
to  the  said  J.  Drayson  and  W.  Dester,  in  trust  for  the  said 
E.  Wagstaff  and  J.  Burbidge,  and  the  issue  of  said  marriage ; 
and  in  default  of  issue  to  such  person  as  she  should  appoint  by 
deed,  or  by  her  last  will  and  testament  in  writing  direct,  limit, 
or  appoint.  The  marriage  between  J.  Burbidge  and  E.  Wagstaff 
was  afterwards  duly  solemnized,  and  she  died  without  issue, 
leaving  the  said  J.  Burbidge  her  surviving,  having  by  her  will 
of  the  28th  of  August,  1815,  made  under  the  said  power,  given, 
devised,  and  bequeathed  the  said  estate,  to  the  use  of  her 
husband,  J.  Burbidge,  his  heirs,  executors,  administrators,  and 
assigns  for  ever.  J.  Burbidge,  after  the  death  of  his  wife, 
having  contracted  to  sell  the  estate  to  the  plaintiff  in  fee,  in 
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pnrsnance  of  such  contract  an  abstract  of  his  title,  as  vendor,  Ireson 
containing  sixty-five  brief  sheets,  was  sent  by  the  vendor's  pbabhak. 
attorney  to  the  defendant  as  attorney  for  the  vendee,  con- 
taining amongst  other  things  the  deeds  of  the  9th  and  10th 
of  October,  1796,  and  the  defendant  received  the  same  in  that 
character;  but  in  that  abstract  the  vendor's  attorney  wholly 
omitted  to  state  certain  indentures  of  lease  and  release,  dated 
the  25th  and  26th  of  February,  *1814,  made  between  J.  Cal-  [  •802  ] 
decott  of  the  one  part,  and  E.  Wagstaff  of  the  other  part, 
whereby  J.  Caldecott  conveyed  the  said  estate  vested  in  him 
onto  the  said  E.  Wagstafif,  to  hold  unto  the  use  of  E.  Wagstaff, 
her  heirs  and  assigns;  but  an  abstract  of  those  deeds  was 
delivered  by  the  vendor's  solicitor  to  the  defendant  on  the 
27th  March,  1818.  The  conveyance  and  assignment  of  the 
estate  to  the  plaintiff  were  executed  on  the  24th  July,  1818.  J. 
Caldecott  is  still  living.  The  defendant,  hi  the  course  of  the  said 
employment  after  such  receipt,  instead  of  sending  the  original 
abstract,  or  a  complete  copy  thereof,  for  the  consideration 
and  advice  of  counsel,  prepared  and  sent  to  B.  Preston,  Esq., 
the  counsel  whom  he  consulted,  a  case,  as  and  for  an  abstract, 
containing  only  eight  brief  sheets,  being  part  of  the  abstract 
of  sixty-five  brief  sheets,  commencing  the  account  of  title 
with  the  will  of  T.  Malui.  The  abstract  of  sixty-five  sheets 
included  sixty  years'  title.  The  abstract  of  eight  brief  sheets 
contained  an  abstract  of  the  will  of  the  said  T.  Malin,  of  the 
deed  of  the  11th  of  February,  1814,  of  the  recovery  of  Hilary 
Term,  54  Geo.  III.,  of  the  deeds  of  the  4th  and  5th. March,  1814, 
and  of  the  will  of  Elizabeth  Burbidge,  of  the  28th  of  August, 
1815,  and  omitted  altogether  to  mention  the  deeds  of  the  9th 
and  10th  October,  1796.  Upon  occasions  of  this  sort,  it  is  most 
usual  for  the  vendee's  attorney  to  send  to  the  counsel  whose 
opinion  he  takes  the  original  abstract  as  he  receives  it  from 
the  vendor's  attorney,  but  the  practice  is  not  always  so.  At  the 
end  of  the  said  case  of  eight  brief  sheets,  the  defendant  stated 
the  following  case,  and  laid  the  same  before  Mr.  Preston,  viz. 
''  Case.  Thomas  Malin,  the  testator  (in  p.  1)  was  seised  in  fee 
of  the  premises  described  in  p.  4  to  be  situate  in  Woolscott,  in 
the  *pari8h  of  Grandborough  (he  having  purchased  the  same),       [*803  ] 
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iBssoK  Babject  to  a  mortgage  which  he  made  thereon  for  2,000  years, 
PBABkur.  foi^  securing  2,400Z.  and  interest,  1,0001.  of  which  was  due  at  his 
decease,  the  residue  having  been  repaid  by  him.  Mr.  T.  Ireson 
has  purchased  the  premises  described  in  p.  4,  of  Mr.  Burbidge, 
the  devisee  under  his  wife's  will :  you  will  please  to  advise 
whether  Mr.  Burbidge  can  make  a  good  title  to  the  said 
premises  to  Mr.  Ireson,  and  by  what  means."  Upon  which 
case  Mr.  Preston  gave  the  following  opinion  :  '*  A  good  title  may 
be  made  by  Mr.  Burbidge  and  his  mortgagee  to  Mr.  Ireson.  The 
conveyance  should  be  made  by  indentures  of  lease  and  release 
from  Mr.  Burbidge,  and  by  an  assignment  of  the  residue  of  the 
term  of  2,000  years,  to  attend  the  inheritance.  Judgments,  if 
any,  of  which  there  is  notice,  and  Crown  debts  against  Mr. 
Burbidge,  are  incumbrances.  The  widow  (if  any)  of  Thomas 
Malin  is  dowable."  In  consequence  of  the  omission  of  the 
deeds  of  the  9th  and  10th  of  October,  1796,  Mr.  Preston  gave 
the  opinion  above  stated,  which  opinion  he  would  not  have  given 
if  those  deeds  had  been  set  out  in  the  case  or  abstract  laid  before 
him ;  and  he  stated,  that  if  the  deeds  of  the  25th  and  26th 
February,  1814,  had  been  set  out  in  the  case,  that  also  would 
have  made  a  difference  in  his  opinion.  Under  these  circum- 
stances, the  plaintiff  being  advised  that  his  title  was  incomplete, 
paid  7002.  to  Thomas  Malin,  the  devisee,  in  remainder,  under 
the  will  of  T.  Malin  the  testator,  for.  confirmation  of  his  title, 
who,  accordingly,  in  consideration  thereof,  in  February,  1822, 
executed  to  the  plaintiff  certain  deeds  of  lease  and  release  for 
that  purpose.  The  plaintiff  also  paid  on  this  occasion  the 
attorney  whom  he  employed  in  procuring  this  confirmation, 

C  *804  ]      two  several  sums  of  1701.  *and  74Z.,  for  his  fees,  trouble,  and 
expence  relating  thereto. 
[After  argument  the  Goubt  took  time  for  consideration.] 

[810]      Baylbt,  J.: 

This  was  an  action  against  the  defendant,  who  was  an 
attorney,  employed  on  behalf  of  the  purchaser  of  an  estate. 
An  abstract  of  the  title  was  delivered  to  him  by  the  vendor, 
and  he  from  that  assumed  that  one  Thomas  Malin  was  seised 
in  fee.    The  title  depends  on  the  deeds  of  1796,  which  conveyed 
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the  estate  to  Malin  and  Caldecott,  habendom  to  them  and  their      Ibbbon 
heirs  and  assigns,  to  the  use  and  behoof  of  Malin  and  Galdecott,     peaucak. 
and  the  heirs  and  assigns  of  Malin  for  ever.    The  legal  effect  of 
those  deeds  Tvas  to  give  to  Galdecott  and  Malin  an  estate  for  life  as 
joint  tenants,  with  an  inheritance  in  fee  vested  in  Malin.    Malin, 
by  will,  devised  the  estate  to  his  daughter  in  tail.     She,  in 
1814,  suffered  a  recovery,  and  the  validity  of  the  title  depends  on 
the  vaUdity  *or  invalidity  of  that  recovery.    The  other  question      [  •8ii  ] 
was,  whether  there  was  that  species  of  negligence  in  the  defen- 
dant which  will  make  him  liable  in  this  action.    Galdecott 
survived  Malin,  and  his  life  estate  continued  at  law,  and  the 
devise  by  Malin  to  his  daughter  would  only  convey  the  estate 
tail,  expectant  upon  the  determination  of  Galdecott's  life  estate. 
In  Galdecott's  lifetime  Malin's  daughter  suffered  a  common 
recovery,  and  in  order  to  do  that,  she  made  a  conveyance  of 
the  estate  to  J.  Wratislaw,  in  order  to  make  him  a  tenant  to  the 
praecipe.    At  that  time  she  had  no  legal  estate  in  her,  except  a 
remainder  in  tail,  expectant  on  the  determination  of  Galdecott's 
life  estate ;  and  if  there  was  not  a  good  tenant  to  the  praecipe, 
the  recovery  is  bad.      Then  what  was  the  situation  of  the 
daughter?    Galdecott  was  tenant  for  life,  and  trustee  for  her 
and  her  heirs  in  tail ;  she  had  an  equitable  estate  par  avtre  vie^ 
so  long  as  Galdecott  lived,  and  a  legal  remainder  in  tail.    Now 
a  recovery  may  be  suffered  by  a  legal  or  an  equitable  tenant  in 
tail ;  but  then  the  person  having  the  legal  or  equitable  estate  for 
life  must  be  tenant  to  the  praecipe,  except  in  the  instance  of  the 
case  provided  for  by  the  stat.  14  Geo.  II.  c.  20,  t  as  to  leases  for 
lives.    Here  there  was  no  concurrence  of  the  tenant  for  life. 
The  recovery  was  therefore  suffered  by  a  person  at  law  having 
only  a  remainder  in  tail,  and    that  was  clearly  an  invalid 
recovery.    It  is  true,  that  the  party  who  made  the  tenant  to 
the  praecipe  in  this  case  had  a  preceding  equitable  estate  for 
life.    But  it  is  established  by  Shapland  v.  Smith,l  and  Salvin  v. 
Thomt<m^%  that  an  equitable  estate  for  life  and  a  legal  remainder 
in  tail  will  not  unite,  so  as  to  make  a  good  recovery ;  and  that 
in  order  to  make  a  good  tenant  to  the  praecipe,  there  should  be  a 

t  Bepealed  8.  L.  B.  Act,  1867.  arg«  1  B.  B.  521,  522. 

}  1  Bio.  C.  C.  75;  stated  in  §  1  Bio.  C.  0.  73. 
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iBBsoK  legal  estate  for  life,  with  a  legal  remainder  *in  tail,  or  an 
PsABMAN.  equitable  estate  for  life  with  an  equitable  remainder  in  tail. 
[•812]  This  is  broadly  laid  down  in  Shapland  v.  Smith.  But  it  has 
been  contended,  that  although  this  recovery  be  void,  the 
plaintiff  has  sustained  no  injury,  because  the  estate  tail  upon 
which  Malin's  contingent  remainder  depended  was  destroyed, 
and  therefore  that  the  remainder  was  destroyed.  The  answer 
to  that  is,  that  the  conveyance  by  the  daughter  to  the  tenant  to 
the  prcedpe,  could  convey  no  more  than  she  had ;  and,  therefore, 
that  it  did  not  displace  the  remainder.  Then  it  was  said  that 
the  conveyance  by  Galdecott  to  her  destroyed  the  contingent 
remainder.  But  the  recovery  could  have  no  previous  operation, 
therefore  Galdecott's  conveyance  to  her  might  make  her  tenant 
in  tail  in  possession,  but  could  not  have  the  effect  of  destroying 
the  remainder.  Doe  v.  Jones^  is  an  authority  to  shew  that  no 
act  by  a  remainder  man  in  tail  can  destroy  the  estate  tail,  it  can 
only  be  done  by  tenant  in  tail  in  possession.  The  plaintiff, 
therefore,  having  sustained  damage  by  reason  of  this  defect  of 
title,  the  remaining  question  is,  whether  the  defendant  was 
guilty  of  negligence?  The  Court  is  not  bound  in  this  case 
to  say  whether  there  was  negligence,  but  only  whether  there 
was  evidence  to  justify  the  jury  in  finding  that  the  defendant 
was  guilty  of  negligence ;  and  we  are  of  opinion  that  there  was. 
In  stating  the  case  laid  before  Mr.  Preston,  the  defendant 
assumed  that  Malin  was  tenant  in  fee,  instead  of  setting  out 
the  deeds,  which  would  have  shewn  that  Galdecott  had  an  estate 
for  life.  Now,  although  it  may  not  be  part  of  the  duty  of  an 
attorney  to  know  the  legal  operation  of  conveyances,  yet  it  is  his 
duty  to  take  care  not  to  draw  wrong  conclusions  from  the  deeds 
[  •SIS  ]  laid  before  *him,  but  to  state  the  deeds  to  the  counsel  whom  he 
consults,  or  he  must  draw  oonclusions  at  his  peril.  It  therefore 
appears  to  us,  that,  in  omitting  those  deeds,  and  erroneously 
describing  Malin  as  tenant  in  fee,  there  was  negligence  in  the 
defendant.  There  is  another  circumstance  from  which  negli- 
gence may  be  inferred.  The  defendant  received  the  abstract  in 
February,  1818,  and  that  contained  no  notice  of  the  deeds 
whereby  Galdecott  conveyed  to  Mrs.  Wagstaff;  but  they  were 

tlB.&C.  288.       . 
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sapplied  to  him  before  any  conveyance  was  made,  and  he  never      Ibbson 

enquired  of  Mr.  Preston  whether  those  deeds  made  any  difference    pbabmak. 

in  his  opinion ;  and  they  undoubtedly  would ;  for  if  Malin  was 

seised  in  fee,  how  could  Galdecott  have  any  thing  to  convey? 

For  these  reasons  we  are  of  opinion,  first,  that  the  title  is 

defective;   and,  secondly,  that  there  was  evidence  before  the 

jury  sufficient  to  justify  them  in  coming  to  the  conclusion  that 

the  defendant  was  guilty  of  a  species  of  negligence  sufficient  to 

make  him  liable  in  this  action.    The  judgment  of  the  Court 

must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


NOCKELS  V.  CROSBY,  MITCHELL,  aot)  Anotheb.         ij^ 

(3  Bam.  &  Cress.  814—824  ;  S.  0.  5  Dowl.  &  By.  751.)  [  814  ] 

Where  a  scheme  for  establishing  a  tontine  was  put  forth,  stating  that 
the  money  subscribed  was  to  be  laid  out  at  interest,  and  after  some 
subscriptions  had  been  paid  to  the  directors,  in  whom  the  management 
of  the  concern  was  vested,  but  before  any  part  of  the  money  was  laid  out 
at  interest,  the  directors  resolved  to  abandon  the  project:  Held,  that 
each  subscriber  might,  in  an  action  for  money  had  and  received,  recover 
the  whole  of  the  money  advanced  by  him,  without  the  deduction  of  any 
part  towards  the  payment  of  the  ezpences  incurred. 

By  the  scheme  it  appeared,  that  the  money  subscribed  was  to  be  laid 
out  at  interest,  and  to  enure  to  the  benefit  of  the  survivors ;  the  sub- 
scribers were  to  be  governed  by  regulations  made  by  the  directors,  and 
at  the  end  of  a  year,  shares  were  to  be  issued  and  to  be  transferable : 
Held,  that  this  was  not  an  undertaking  within  the  operation  of  the 
Bubble  Act 

Assumpsit  for  money  had  and  received.  Defendant  pleaded  the 
general  issne,  and  paid  2522.  lis.  into  Court.  At  the  trial  before 
Abbott,  Ch.  J.  at  the  London  sittings  after  Hilary  Term,  1824, 
a  verdict  was  found  for  the  plaintiff  for  472. 15«.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case :  The  defendants 
were  the  directors  of  a  scheme  called  the  ''  British  Metropolitan 
Tontine."  A  printed  paper  was  circulated  with  their  authority, 
stating  (amongst  other  things)  that  to  effect  the  objects  of  the 
scheme  it  was  proposed  to  receive  subscriptions  of  ten  shillings 
a  week  from  each  member  for  the  period  of  one  year,  viz.  from 
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NocKELs  the  1st  of  January,  1821,  to  the  1st  of  January,  1822,  and  that 
Crosby,  the  total  amount  of  such  year's  subscription  should  be  deemed  a 
share,  and  all  such  shares  form  one  capital  or  joint  stock  of  the 
company,  with  benefit  of  survivorship ;  that  the  amount  of  the 
subscriptions  would  be  vested  in  the  names  of  the  trustees,  and 
from  time  to  time  laid  out  in  Government  or  other  securities, 
the  net  proceeds  and  interest  of  which  would  be  equally  divided 
among  all  surviving  shareholders  twice  in  every  year;  that 
members  were  to  subscribe  their  names  to  the  company's  rules 
and  regulations  at  the  time  of  opening  their  subscriptions,  or  at 
[  •SIS  ]  any  subsequent  convenient  *time,  and  to  abide  thereby ;  that 
the  management  of  the  Company  was  vested  in  eight  directors ; 
and  that  at  the  expiration  of  the  year  every  subscriber  would 
receive  a  shareholder's  ticket,  which  would  be  saleable  or  trans- 
ferable. The  above  was  the  paper  referred  to  in  the  following 
agreement,  which  was  signed  by  the  plaintiff  and  several  other 
persons :  **  We  whose  names  are  hereunder  subscribed  do  hereby 
consent  and  agree  to,  and  with  the  present  and  any  future 
directors  of  the  British  Metropolitan  Tontine  as  follows :  first, 
we  do  each  of  us  agree  to  become  subscribers  thereto,  and  to 
take  such  numbers  of  shares  upon  such  life  or  lives  as  is  or  are 
set  forth  against  our  respective  names ;  secondly,  we  do  acknow- 
ledge the  plan  or  prospectus  hereto  annexed  to  contain  the  nature 
and  intent  of  the  said  Tontine,  so  far  as  the  same  is  therein 
expressed,  and  do  ratify  the  same  in  every  respect,  and  agree  to 
abide  thereby ;  thirdly,  we  do  agree  to  ratify  and  confirm  all 
rules,  laws,  and  regulations  passed,  or  which  shall  at  any  time 
hereafter  pass,  for  the  further  promotion,  direction,  management, 
and  carrying  into  effect  the  said  Tontine,  and  to  sign  any 
,  deed  or  deeds  to  that  effect ;  fourthly,  we  do  agree  to  pay  our 
subscriptions  for  one  year."  An  account  was  opened  with 
Glyn  &  Co.,  bankers  in  London,  entitled  "  British  Metropolitan 
Tontine."  The  plaintiff  paid  two  sums  of  money,  amounting 
together,  to  808Z.  6«.|  to  the  aforesaid  account  at  Messrs. 
(rlyn  &  Co.'s.  Various  other  subscribers  to  the  Tontine  paid 
sums  of  money  to  the  said  account,  amounting  in  the  whole, 
with  the  plaintiff's  payments,  to  787Z.  108.  6d.  In  the  books  of 
the  Metropolitan  Tontine  the  following  resolutions  are  entered : 
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''  General  resolutions  of  the  19th  January,  1821.  nogkrls 

"First,  that  the  books  of  the  Tontine  be  opened  to  receive      cbosbt. 
subscriptions,  and  that  no  less  than  2L  per  share  shall  be       [816] 
received    in  the  first   instance,  being   ior  the    first  monthly 
subscription. 

''  Secondly,  that  the  affairs  and  entire  management  of  the 
concerns  of  the  Tontine  be  vested  in  eight  directors,  any  three 
of  whom  to  be  a  sufficient  quorum  for  the  purpose  of  transacting 
business. 

*'  Thirdly,  that  James  Pope  be  appointed  secretary  and 
solicitor  to  the  directors  of  the  Tontine,  and  that  for  such 
secretaryship  he  be  paid  such  yearly  salary  as  the  present  or 
any  future  directors  may  think  fit. 

"  Fourthly,  that  all  monies  to  be  received  under  or  in  virtue 
of  the  Tontine  be  paid  into  the  hands  of  the  treasurer  or 
treasurers  thereof,  and  that  no  monies  be  drawn  for  or  paid  by 
the  treasurer  or  treasurers  unless  by  draft,  to  be  signed  by  not 
less  than  three  of  the  directors. 

'*  Fifthly,  that  the  directors  do,  as  often  as  occasion  may 
require,  place  out  at  interest,  in  the  names  of  the  trustees,  in 
Government  or  other  securities  all  sums  of  money  remaining  in 
the  hands  of  the  treasurer." 

"80th  August,  1822. 

"  Besolved  by  a  quorum  of  the  directors  present  that,  there 
not  being  a  sufficient  sum  subscribed  to  warrant  the  further 
prosecution  of  the  scheme,  the  subscribers  Have  returned  to 
them  the  amount  of  the  subscriptions  less  the  expences 
attending  the  same,  and  that  such  expences  be  ascertained  at 
another  meeting  of  the  directors  to  be  held  at  the  secretary's 
house  the  6th  of  September  next." 

"  Old  Bbthlbm,  6th  September,  1822.  [  8i7  ] 

"Besolved  by  a  quorum  of  the  directors  present  that  the 
expences  attending  the  prosecuting  the  scheme  of  the  Tontine 
do  amount  to  the  sum  of  Ql.  19«.  Id.  per  share,  and  that  each 
subscriber  do  have  the  amount  of  his  subscription  returned,  less 
the  said  SI.  Ids.  Id.  per  share." 

On  the  27th  of  May,  1822,  the  plaintiff  wrote  to  the  directors, 

K  K  2 
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K00KEL6     requesting  to  have  his  money  returned  immediately^  and  said 

Cbosbt.      he  understood  it  was  to  be  returned  subject  to  some  small  charge, 

and  he  did  not  then  make  any  objection  to  the  charge. 

On  the  25th  of  July,  1822,  he  again  wrote  and  complained  of 
the  delay  in  returning  his  money ;  and  that  he  had  "  been  put 
off  from  time  to  time  in  consequence  of  charges  attending  the 
concern." 

In  September,  1822,  several  cheques  signed  by  the  defendants 
were  drawn  on  Glyn  &  Go.  for  different  sums,  amounting  in  the 
whole  to  the  said  sum  of  7S72. 10s.  6(2.,  which  cheques  were  paid 
by  them  from  the  money  paid  into  the  aforesaid  account.  One 
of  such  cheques  for  252Z.  lis.  was  made  payable  to  the  plaintiff 
or  bearer,  and  placed  by  the  defendants  in  the  hands  of  Mr.  Pope, 
the  secretary,  with  instructions  to  deliver  it  to  the  plaintiff ;  but 
the  plaintiff  refused  to  accept  the  same  in  satisfaction  of  his 
claim,  and  the  said  Mr.  Pope,  without  the  knowledge  or  authority 
of  the  said  defendants,  paid  the  said  cheque  into  his  own  private 
account  at  the  Bank  of  England,  through  which  the  same  was 
presented  to  and  paid  by  Glyn  &  Go.  Previous  to  the  commence- 
ment of  the  present  action  the  plaintiff  had  sued  G.  C.  Glyn, 
one  of  the  partners  in  the  banking-house  of  Glyn  &  Co.,  for  the 
[  *818 1  money  sought  to  be  recovered  in  this  action,  *but  had  afterwards 
discontinued  that  suit.  On  the  trial,  Mr.  Pope,  the  secretary  of 
the  Metropolitan  Tontine,  being  called  as  a  witness  for  the 
defendants,  stated,  that  the  expences  of  the  institution  amounted 
to  SI.  Ids.  Id.  a  share  making  47Z.  ISs.  on  the  plaintiff's  twelve 
shares  ;  that  the  expences  consisted  in  stationery,  printing, 
advertisements,  postages,  and  752.  paid  to  the  witness  for  his 
trouble ;  that  he  explained  this  to  the  plaintiff,  and  offered  him 
the  balance,  2521.  lis.,  which  he  refused;  that  none  of  the 
money  was  appropriated  to  their  own  use  by  any  of  the  defen- 
dants. He  further  stated,  that  the  money  paid  by  the  subscribers 
was  not  laid  out  at  interest,  but  remained  in  the  hands  of  the 
bankers  with  whom  the  account  was  opened,  and  that  the 
defendant,  George  Mitchell,  and  the  witness  alone  caused  the 
prospectus  to  be  put  forth,  and  prosecuted  the  scheme  them- 
selves. That  the  defendant,  Crosby,  was  not  a  subscriber,  and 
that  he  attended  one  meeting  only  when  the  cheques  were  signed. 
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Campbell^  for  the  plaintiff :  Nockelb 

The  plaintiff  is  entitled  to  recover  back  the  whole  sum  Cbosbt. 
advanced.  The  consideration  upon  which  it  was  paid  failed; 
the  money  was,  therefore,  in  the  hands  of  the  defendants  money 
had  and  received  to  the  plaintiff's  use.  It  will,  perhaps,  be 
urged  as  a  defence,  that  the  scheme  was  within  the  Babble  Act, 
6  Geo.  I.  c.  18  :f  but  first  it  was  not  so  ;  and  even  if  the  Court 
should  think  it  was,  still  the  scheme  was  abandoned,  and  never  ' 
carried  in  any  degree  into  effect.  The  illegality  of  it,  therefore, 
cannot  alter  the  present  plaintiff's  rights.  This  was  not  within 
the  Bubble  Act,  it  was  not  to  carry  on  any  wild  trading  specula- 
tion, which  manifestly  tended  to  the  prejudice  of  the  *subscribers,  [  •sia  ] 
but  was  a  mere  association  to  contribute  money  with  a  benefit 
of  survivorship.  But  even  if  this  were  otherwise,  the  plaintiff 
would  be  entitled  to  recover.  When  a  person  sues  to  recover 
back  money  paid  on  a  consideration  that  has  failed,  then  it  is 
money  had  and  received  to  his  use,  and  the  nature  of  the  con- 
sideration is  out  of  .the  question :  Farmer  v.  RusseU.l  If  money 
paid  to  a  stakeholder  on  an  illegal  wager  is  paid  over,  it  cannot 
be  recovered  back ;  but  the  rule  is  otherwise  if  the  money  has 
not  been  paid  over:  Cotton  v.  Thurland,^  Smith  v.  Bickmore.\\ 
Here,  the  defendants  took  no  steps  towards  the  performance  of 
the  contract  upon  which  the  money  was  paid  in.  It  remained 
wholly  unproductive  from  January,  1821,  till  August,  1822,  when 
the  scheme  was  abandoned ;  the  plaintiff  is  therefore  entitled  to 
recover  back  the  whole  sum  advanced. 

(HoLROTD,  J. :  Suppose  five  persons  enter  into  partnership, 
and  contribute  1,0002.  each,  they  afterwards  find  the  concern  a 
losing  one,  and  put  an  end  to  it,  can  any  one  maintain  an  action 
against  the  others  for  his  share  ?) 

Perhaps  not ;  but  this  is  a  different  case ;  at  most  it  was  only 
proposed  partnership,  and  nothing  was  done  towards  carrying  it 
into  effect ;  and  it  is  most  fit  that  those  persons  who  proposed 
the  scheme  should  bear  the  expences.    Besides,  the  directors  had 

t  This   appears   to   refer   to   the         1 1  Bos.  A;  P.  296. 
flections  of  the  Act  which  are  repealed         §  5  T.  B.  405. 
by  S.  L.  E.  Act  1867.— E.  C.  ||  4  Taunt.  474. 
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KooKKLs     no  power  to  make  a  resolution  to  deduct  the  expences  out  of  the 

Qs^BT.      monies  contributed  ;    they  had  power  to  make  resolutions  for 

carrying  on  the  concern,  but  not  for  the  abandonment  of  it ;  the 

plaintiff,  therefore,  was  not  bound  by  the  resolution  in  question. 

[  820  ]  E.  Lawes,  contra: 

The  defendants  are  clearly  entitled  to  deduct  the  money  in 
^  dispute  from  the  amount  paid  in  by  the  plaintiff.  They  did  not 
warrant  that  the  concern  would  answer,  but  only  proposed  that 
it  should  be  tried,  and  the  abandonment  of  the  scheme  was  with 
the  plaintiff's  assent.  That  appears  from  his  letters,  which  were 
written  before  the  resolution  to  put  an  end  to  tha  concern  was 
made.  They  also  show  that  he  agreed  to  pay  his  proportion  of 
the  expences,  for  he  alludes  to  the  proposed  deduction  of  part  of 
his  money  to  pay  those  expences,  and  does  not  object  to  it.  But 
it  does  not  appear  that  the  defendants  ever  received  any  of  the 
plaintiff's  money;  they  only  gave  an  order  to  Pope,  and  he 
received,  and  now  has  the  money.  If  that  were  not  so,  still  this 
action  could  not  be  maintained.  All  the  shareholders  were 
jointly  interested  in  the  funds  of  the  concern,  and  the  defendants 
have  never  stated  any  account,  or  bound  themselves  to  pay  over 
any  sum  to  the  plaintiff. 

(Baylet,  J. :  Crosby  was  not  interested  in  the  money.) 

Then  the  action  was  improperly  commenced  against  him.  In 
the  next  place,  this  scheme  falls  within  the  6  Geo.  I.  c.  18,  s.  18. 
That  Act  is  not  confined  to  trading  speculations ;  and  here  books 
were  opened  for  public  subscriptions  ;  small  sums  were  collected, 
amounting  in  the  whole  to  a  large  sum,  the  shareholders  acted 
as  a  corporation,  having  agreed  to  be  bound  by  the  resolutions 
and  bye-laws  of  the  directors,  and  the  shares  were  to  be  trans- 
ferable. It  is  therefore  precisely  similar  to  that  which  was 
determined  to  be  illegal  in  Joseplut  v.  PebrerA 

(Bayley,  J. :  It  might  be  intended  to  make  the  shares  trans* 
[  *82i  ]      ferable,  ^but  in  fact  no  shares  were  ever  issued.) 

t  3  B.  &  0.  639. 
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The  intent  to  make  them  bo  was,  together  with  the  other  Nooksls 
circumstances,  in  itself  illegal,  and  the  whole  transaction  being  grosbt. 
illegal,  no  right  of  action  can  arise  out  of  it. 

(LiTTLBBALE,  J. :  It  sccms  to  be  nothing  more  than  an  agree- 
ment by  the  subscribers  to  be  joint  tenants  of  the  money 
subscribed.) 

Baylet,  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
whole  sum  which  he  advanced.  There  is  no  difficulty  in  some 
of  the  points  urged,  viz.  that  the  money  was  not  received  by  the 
defendants,  or  that  it  was  drawn  out  and  applied  with  the 
concurrence  of  the  plaintiff.  The  money  was  originally  paid  by 
the  plaintiff  into  the  hands  of  certain  persons,  who,  for  the 
purposes  of  this  concern,  were  the  bankers  of  the  defendants, 
and  it  was  paid  upon  a  prospect  that  it  should  be  in  the  bankers' 
hands  in  furtherance  of  a  continuing  scheme.  It  was  afterwards 
drawn  out  by  the  defendants,  and  it  was  their  duty  to  see  to  the 
proper  application  of  it.  If  they  had  paid  the  whole  to  the 
plaintiff,  or  according  to  his  directions,  of  course  he  could  not 
complain ;  but  if  they  applied  a  part  of  it  without  his  assent, 
and  in  a  mode  which  the  law  did  not  warrant,  the  plaintiff 
clearly  has  a  right  to  recover,  unless  it  can  be  shewn  that  he  was 
party  to  a  scheme  within  the  6  Geo.  I.  c.  18.  The  scheme  was 
not  within  that  statute,  unless  it  was  formed  for  the  purpose  of 
carrying  on  some  mischievous  project  or  undertaking,  and 
unless  we  can  predicate  of  it  that  it  was  likely  to  tend  to  the 
common  grievance,  prejudice,  and  inconvenience  of  His  Majesty's 
subjects,  or  great  numbers  of  them  in  their  trade,  commerce,  or 
other  lawful  affairs.  The  cases  of  Rex  v.  *W€bb\  and  Pratt  v.  [  ^822  ] 
HutchinsonX  were  decided  on  that  principle.  I  think  that  we 
cannot  assume,  as  a  matter  of  law,  that  this  scheme  was  within 
the  description  before  given.  It  is  true  that  a  large  sum,  made 
up  of  many  small  payments,  was  to  be  collected ;  but  that  was 
not  to  be  invested  in  any  general  speculation,  but  merely  to 
enure  to  the  benefit  of  the  survivors.    Primd  facie  the  principal 

1 14  East,  406.  1 15  East,  51 1 . 
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NoccsLB     effect  of  the  scheme  would  be  to  encourage  the  saving  of  money. 

gbosbt.  But  this  action  might  be  maintained  even  if  the  scheme  were 
within  the  Act,  for  it  proved  abortive,  and  no  transferrable  shares 
were  ever  created,  and  the  period  had  not  arrived  at  which  it 
would  have  been  within  the  operation  of  the  statute.  The 
defendants  then  having  possession  of  the  plaintiff's  money, 
applied  it  without  his  express  assent.  Do  they  shew  any  matter 
of  law  sufficient  to  justify  that  application  of  it  ?  The  scheme 
was  set  on  foot  by  Pope  and  the  defendants,  and  the  prospectus 
was  circulated  with  their  assent.  On  all  projects  some  expence 
must  be  incurred  before  many  members  join  the  concern.  Upon 
whom  should  that  fall  ?  Undoubtedly,  if  the  scheme  proves 
abortive,  it  should  fall  upon  the  original  projectors,  and  not  upon 
those  who  advance  their  money  on  the  faith  of  its  going  on. 
The  plaintiff  did  nothing  to  render  himself  liable  to  the  expences, 
and  it  was  the  duty  of  the  defendants  within  a  reasonable  time 
to  lay  out  in  securities  the  money  received.  They  never  did  so, 
but  kept  it  for  eighteen  months  in  their  bankers'  hands,  and 
appear  to  have  acted  throughout  as  if  they  thought  the  under- 
taking must  fail.     For  these  reasons,  I  think  that  the  plaintiff 

[  *828  ]  is  entitled  to  the  whole  of  the  money  ^which  he  advanced ;  and 
it  is  also  observable  that,  by  the  third  resolution  of  the  directors. 
Pope  was  to  have  such  annual  salary  as  the  defendants  should 
fix ;  they  never  fixed  any ;  it  is  therefore  questionable  whether 
that  would  not  of  itself  be  sufficient  to  prevent  them  from 
deducting  that  part  of  the  money  sought  to  be  retained  which 
was  paid  to  Mr.  Pope. 

HOLBOYD,  J. : 

At  the  commencement  of  the  argument  I  entertained  great 
doubts  upon  this  question,  but  am  now  satisfied  that  the  plain- 
tiff is  entitled  to  recover.  There  is  not  sufficient  in  the  case 
to  warrant  the  payment  of  any  part  of  the  money  detained  to 
Pope ;  for  even  supposing  the  concern  to  have  gone  so  far  as  to 
authorise  the  appointment  of  a  salary  to  him,  still  in  point  of 
fact  none  was  appointed.  It  appeared  to  me  at  first  that  this 
was  very  like  the  case  of  a  partnership,  which  I  put  during  the 
argument,  but  here  the  concern  was  never  really  set  agoing ;  and 
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I  think  that  the  expences  incurred  in  setting  a  scheme  on  foot  Nockels 
are  not  to  be  paid  oat  of  the  concern  unless  they  are  adopted  cb^bt. 
when  it  is  actually  in  operation.  In  the  present  case  a  very 
small  sum  was  collected,  and  that  was  not  invested  in  Govern- 
ment or  other  securities,  which,  by  the  prospectus,  were  to  be 
the  only  source  of  profit.  No  tontine  could  exist  until  the 
money  was  laid  out.  All  the  steps  taken  were  therefore  only 
preparatory  to  carrying  the  project  into  e£Eect,  and  as  it  never 
was  carried  into  e£Eect,  I  think  that  the  plaintiff  is  entitled  to 
have  back  the  whole  of  the  money  that  he  advanced. 

LlTTLEDALB,  J.  : 

I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  recover 
upon  this  general  principle,  that  *if  persons  set  a  scheme  afoot,  [  *824  ] 
and  assume  to  be  the  directors  or  managers,  all  the  expences 
incurred  before  the  scheme  is  in  actual  operation  must,  in  the 
first  instance,  be  borne  by  them.  When  it  is  in  operation,  the 
expences  and  charge  of  management  should  be  borne  by  the 
concern,  and  then  it  may  be  fair  that  the  preliminary  expences 
should  be  paid  in  the  same  way ;  for  then  the  subscribers  have 
the  benefit  of  them.  The  prospectus  put  forth  by  these  defen- 
dants stated  that  the  money  subscribed  was  to  be  placed  out  at 
interest.  The  plaintiff's  sole  object  in  paying  the  money  must 
have  been  to  have  it  so  placed  out,  but  during  eighteen  months 
it  remained  idle  at  the  bankers.  Suppose  there  had  been  no 
subscribers,  then  the  projectors  must  have  paid  all  the  expences. 
If,  then,  one  person  only  subscribes,  are  all  those  expences  to 
be  cast  upon  him?  The  hardship  and  injustice  would  be 
monstrous ;  yet  that  would  be  the  consequence  in  such  a  case 
were  we  now  to  hold  that  the  plaintiff  was  liable  to  a  proporticm 
of  the  expences  incurred  by  these  defendants.  With  respect  to 
the  supposed  partnership,  it  is  plain  that  there  could  be  none 
until  the  money  was  laid  out  in  execution  of  the  proposed 
scheme.  I  am  therefore  clearly  of  opinion  that  the  plaintiff 
was  entitled  to  recover. 

Postea  to  the  plaintiff. 
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^-  DOE  DEM.  BEACH  v.  The  EAEL  of  JEESET. 

[  870  ]  (3  Bam.  &  Cress.  870—876.) 

[This  is  a  report  of  the  proceedings  on  -writ  of  error  to  the 
House  of  Lords,  and  is  reported  with  the  report  of  the  case  in 
K.  B.  (1  B.  &  Aid.  560),  in  19  R.  R.  880.— R.  C] 
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K.  B.  HILARY  TERM. 


OPPEEMAN  V.  SMITH  and  ANOTHER-t  i»24. 

Jan,  29. 
(4  Dowl.  &  Ey.  33—36 ;  S.  C.  2  L.  J.  K.  B.  108.)  

r  33 1 

The  stat.  11  Geo.  n.  c.  19  appHes  to  all  cases  where  a  landlord  is,  by  ^  -* 
the  conduct  of  his  tenant  in  removing  goods  from  premises  for  which 
rent  is  due,  turned  over  to  the  barren  right  of  bringing  an  action  for  his 
rent.  Where  a  tenant  openly  and  in  the  face  of  day,  and  with  notice  to 
his  landlord,  removed  his  goods  without  leaving  sufficient  on  the  premises 
to  satisfy  the  rent  then  due,  and  the  landlord  followed  and  distrained 
the  goods :  Held  that,  although  the  removal  might  not  be  clandestine, 
yet  as  it  waa  fraudulent  (which  was  a  question  for  the  juzy,J  the  land- 
lord was  justified  imder  the  statute. 

TfiBfiPABB  for  breaMng  and  entering  plaintiff's  house  and 
seizing  his  goods.  Pleas — ^first  the  general  issue,  not  guilty; 
and  second,  a  justification  under  the  statute  11  Geo.  II.  c.  19, 
that  the  goods  had  been  fraudulently  and  clandestinely  removed 
by  plaintiff  to  the  place  in  which,  &c.  to  prevent  defendant  from 
distraining  them  for  rent  in  arrear.  Beplication,  taking  issue  on 
both  pleas.  At  the  trial  before  Abbott,  Gh.  J.  at  the  adjourned 
Middlesex  sittings  after  last  Term,  the  facts  were  these : — The 
distress  complained  of  was  made  on  the  18th  January,  1822, 
upon  premises  occupied  by  the  plaintiff  in  Bosemary  Lane,  in 
the  parish  of  Whitechapel,  for  7!.,  a  quarter's  rent  due  for 
premises  in  Ship  Alley,  in  the  parish  of  St.  George,  held  by  the 
plaintiff  *as  tenant  to  the  defendant  Smith,  and  which  became  [  *34  ] 
due  on  the  25th  December,  1821.  The  plaintiff  began  to  remove 
his  goods  from  Ship  Alley  to  Bosemary  Lane,  on  the  17th 
January,  in  the  middle  of  the  day.  The  defendant  Smith  lived 
next  door  to  the  plaintiff  in  Ship  Alley.  Many  of  the  goods, 
previously  to  their  being  carried  away  to  Bosemary  Lane,  were 
placed  in  the  open  street.  The  defendant  Smith  had  notice  of 
the  removal  while  it  was  going  on,  and  had  an  interview  with 
the  plaintiff  on  the  subject.  The  removal  was  continued  on  the 
next  day,  the  18th  January,  on  which  day,  and  before  all  the 
goods  were  removed,  the  distress  was  made ;  but  the  goods  not 
then  removed  were  insufficient  to  satisfy  the  rent.  When  the 
broker  came  to  levy  the  distress,  the  landlord  of  the  premises  in 
t  Bist.  Parry  v.  Duncan  (1831)  7  Bing.  243. 
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Oppkbman  Bosemary  Lane  remonstrated  against  it,  and  oflEered  to  pay  the 
Smith.  rent  due,  if  the  goods  remaining  in  Ship  Alley  were  not  sufficient 
to  cover  it.  The  learned  Judge  told  the  jury,  that  if  they 
thought  the  goods  were  removed  for  the  purpose  of  depriving  the 
defendant  of  his  remedy  by  distress,  they  were  bound  to  find 
their  verdict  for  the  defendants.  The  question  was,  what  was 
the  object  of  the  removal.  It  certainly  appeared,  that  the  goods 
were  removed  in  the  most  convenient  manner ;  but  it  also 
appeared  that  the  goods  ultimately  remaining  on  the  premises  of 
the  defendant  Smith  were  not  sufficient  to  satisfy  his  demand. 
To  bring  the  case  within  the  statute,  the  removal  must  be 
clandestine,  or  fraudulent.  Here  the  removal  was  not  clandes- 
tine, but  still  it  might  be  fraudulent,  and  it  was  for  them  to  decide 
that  question.    The  jury  found  their  verdict  for  the  defendants. 

Scarlett  now  moved  for  a  rule  to  shew  cause  why  this  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  upon  the  ground 
that  the  learned  Judge  had  misdirected  the  jury.  The  jury 
should  have  been  told  that  there  was  no  evidence  to  support  the 
defendants'  plea,  and  should  have  been  directed  to  find  a  verdict 
[  'ss  ]  for  the  plaintiff;  for,  in  fact,  the  plea  *was  wholly  unsupported, 
and  indeed  negatived  by  the  evidence.  The  statute  requires  that 
the  goods  shall  be  **  clandestinely  or  fraudulently  "  removed,  in 
order  to  justify  the  seizure ;  but  here  the  removal  was  in  open 
day,  before  the  view  of  the  landlord  himself,  and  notorious  to  all 
the  neighbourhood,  and  could  not  therefore  be  deemed  either 
clandestine  or  fraudulent  within  the  meaning  of  the  statute,  or  of 
common  sense.  The  present  case  is  expressly  within  the  decision 
of  Eyre,  Ch.  J.  in  Watson  v.  Main,t  where  he  said,  "I  am  of 
opinion  that,  in  order  to  subject  goods  to  be  taken  as  upon  a 
fraudulent  removal,  the  removal  must  be  secret,  and  not  open 
and  in  the  face  of  day."  The  same  principle  was  laid  down  by 
Lord  EiiLENBOBouGH,  Gh.  J.  in  Fumeaux  v.  Fotherbyyl  where  he 
said,  ''  Where  goods  are  fraudulently  removed  from  the  demised 
premises  in  the  night  to  prevent  a  distress  for  arrears  of  rent 
due  the  next  day,  the  case  certainly  comes  within  the  mischief 
intended  to  be  remedied  by  the  Act." 

t  6  B.  B.  806  (3  Esp.  15).  I  4  Gamp.  136. 


VOL.  xxvnj       1824.    K.  B,    4  DOWL.  &  BY.  85—86,  609 

(Baylby,  J. :  The  words  of  the  statute  are,  ^'clandestmely,  or    Oppbbman 
fraadolently."    A  removal  may  be  fraudulent,  though  it  is  not      smith. 
clandestine.) 

There  was  no  dishonest  conversion  of  the  goods  here ;  they  were 
removed  from  one  house  where  they  were  useless,  to  another 
where  they  were  really  wanted,  both  being  in  the  occupation  of 
the  plaintiff.  There  was  no  evidence  that  the  defendant  had 
demanded  his  rent  before  the  removal,  and  no  ground  for 
supposing  that  any  fraud  was  intended  towards  him. 

Abbott,  Ch.  J. : 

Certainly  this  cannot  be  called  a  clandestine  removal ;  but  if 
it  was  fraudulent,  it  will  support  the  plea.  The  evidence  of 
fraud,  I  admit,  was  slight,  but  I  think  there  was  some.  One 
object  of  the  statute  was  to  give  the  landlord  a  more  speedy 
remedy  than  an  action  for  the  recovery  of  his  rent  would  a£E6rd 
him,  and  I  cannot  say  that  this  landlord  was  not  entitled  to  that 
remedy.  I  think  there  was  evidence  of  fraud  sufficient  to  go  to 
the  jury,  and  *as  they  have  found  that  the  removal  was  [  *86  ] 
fraudulent,  we  ought  not  to  disturb  their  verdict. 

Bayley,  J. : 

I  am  by  no  means  satisfied  that  there  was  any  proof  of  fraud 
in  this  case ;  indeed,  I  incline  to  the  contrary  opinion.  It  did 
not  appear  that  the  plaintiff  was  in  insolvent  circumstances,  and 
the  removal  was  in  the  daytime,  notorious  to  all  his  neighbours, 
and  known  to  the  landlord  himself.  But  still,  as  the  evidence 
was  matter  for  the  jwtj  to  decide  upon,  I  think  we  should  hardly 
be  justified  in  impugning  their  decision. 

Best,  J. :  t 

I  think  there  was  some  evidence  of  a  fraudulent  intention, 
though  I  must  confess,  it  is  exceedingly  slight.  It  is  the  duty  of 
every  tenant,  when  he  is  about  to  quit  his  residence,  to  pay  his 
landlord  his  rent  before  he  removes  his  goods,  and  the  fact  of 

t  Holroyd,  J.  was  sitting  in  the  Bail  Court. 
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Opperican  removing  the  goods  before  the  rent  is  paid,  or  in  any  manner 
Smith.  provided  for,  implies  something  very  like  an  intention  to  evade 
the  payment  altogether.  The  statute  11  Geo.  11.  c.  19,  in  my 
opinion,  applies  to  all  cases  where  the  landlord  is,  by  the  conduct 
of  his  tenant,  turned  over  to  the  barren  right  of  bringing  an 
action  for  his  rent.  In  this  case,  there  is  no  evidence  that  the 
rent  was  tendered  before  the  removal  began,  and  therefore  I 
think  there  was  some  evidence  of  fraud  to  go  to  the  jury.  I 
agree,  therefore,  that  this  verdict  ought  not  to  be  disturbed. 

Rule  refused. 


K.  B.    EASTER   TERM. 


1824.  GILBERT  V.  TOMISON. 

May  10. 
JL  (4  Dowl.  &  Ry.  222—223.) 

r  222  1 

-■  To  trespass  for  breaking  and  entering  a  close  of  plaintiff  called  a 

garden,  the  defendant  pleaded  an  immemorial  custom  to  search  for 

minerals  in  the  district  within  which  the  locvs  in  quo  was  situate,  **  the 

Bcites  of  houses,  &c.  gardens,  orchards,  and  highways  excepted,"  and  it 

being  proved  that  the  locus  in  quo  was  planted  with  shrubs  within  the 

last  six  years,  and  with  potatoes  just  hefore  the  trespass :  Held  that  it 

was  a  garden  within  the  meaning  of  the  exception. 

Trespass  for  breaking  and  entering  certain  closes  of  the 
plaintiff  called  the  Fountain  Gardens,  situate  in  the  parish  of 
Matlock  in  the  county  of  Derby,  for  the  purpose  of  mining. 
The  defendant  pleaded  first,  Not  guilty ;  and  second,  an  ancient 
customt  for  all  the  liege  subjects  of  the  realm  to  get  lead  ore  in 
the  soak  or  wapentake  of  Wirksworth,  as  well  within  the  grounds 
and  soil  of  any  person  or  persons  whomsoever  within  the  said 
soak  or  wapentake,  as  in  the  King's  grounds  or  soils  there  (the 
scites  of  houses,  churches,  and  churchyards,  orchards,  gardens, 
and  highways  excepted),  and  that  defendant,  being  a  subject  of 
the  realm,  broke  and  entered  the  closes  in  question,  being  parcel 

f  See  the  customs  defined  by  14  &     where  the  language  is  similar  to  the 
15  Vict.  c.  94,  s.  1  &  Schedule  I.,  and      custom  as  here  set  out. — B.  C. 
15  &  16  Vict.  c.  cxlii..  Schedule  L, 
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of  the  said  soak  or  wapentake,  and  not  being  the  scites  of  houses,  Gilbert 
churches,  churchyards,  orchards,  gardens,  or  highways,  to  search  tomTson. 
for  lead  mines  therein  according  to  the  custom.  Beplication 
took  issue  on  the  first  plea,  and  then  averred  in  answer  to  the 
second,  that  the  gardens  in  question  were  within  the  exemption 
of  the  custom.  Issue  thereon.  At  the  trial  before  HuUock,  B. 
at  the  last  Derbyshire  Assizes,  the  question  was,  whether  the 
locus  in  quo  was  a  garden  within  the  meaning  of  the  exception 
stated  in  the  custom.  The  spot,  called  a  garden,  is  situate  on  a 
steep  ascent  called  Abraham's  Heights  at  Matlock,  and  the  *only  [  *228  ] 
witnesses  called  to  prove  the  plaintiff's  case  were  two  of  his 
servants,  who  deposed  that,  within  the  last  six  years,  the  plaintiff 
had,  for  the  first  time,  planted  the  spot  in  question  as  a  shrub- 
bery; and  that  in  the  month  of  April  last,  just  before  the 
trespass  was  committed,  he  had  sown  some  potatoes  in  a  part  of 
the  shrubbery,  which  was  then  for  the  first  time  called  Fountain 
Gardens.  At  a  short  distance  from  the  shrubbery  was  the 
plaintiff's  kitchen  garden.  The  question  left  to  the  jury  was, 
whether  the  spot  in  question  was  in  fact  a  garden  at  the  time  the 
trespass  was  committed.  The  jury  found  their  verdict  for  the 
plaintiff,  with  nominal  damages. 

Vaughan^  Serjt.  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  granted,  on 
the  ground  that  the  evidence  was  too  slight  to  bring  the  locus  in 
quo  within  the  exception  of  the  custom.  It  must  be  understood 
that  the  exception  applied  to  ancient  gardens,  and  not  to  such  as 
are  obviously  made  in  modem  times  for  the  purpose  of  evading 
the  operation  of  a  custom  which  is  for  the  public  benefit.  If  it 
is  competent  for  any  person  to  plant  a  district  of  his  land  with  a 
few  shrubs  and  call  it  a  garden,  the  effect  must  in  time  be  to 
stop  all  mining  operations  in  the  district  in  question,  and  thereby 
work  great  prejudice  to  a  most  industrious  and  enterprising 
class  of  the  population  of  the  county  of  Derby.  Properly  speak- 
ing, however,  this  is  only  a  shrubbery,  and  it  is  not  the  circum- 
stance of  the  plaintiff  having  planted  a  few  potatoes  that  will 
give  it  the  character  of  a  garden  within  the  meaning  of  the 
exception. 
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Gilbert      Abbott,  Ch.  J. ; 

ToMisow,  I  think  this  was  a  garden  within  the  meaning  of  the  exception. 
The  exception  applies  to  all  gardens.  The  jury  have  found  that 
this  was  a  garden,  and  I  think  their  verdict  ought  not  to  be 
disturbed. 

Bayley,  J. : 
It  is  a  garden  in  substance. 

HoiiROTD,  J.  concurred.! 

Rule  refused. 


1824.  DOE,  ON  THE  Demisb  OF  STEPHEN  PITT  v.  HOGG. 

MaylO.       ^^  ^^^^  ^  ^^  226—229 ;  S.  0. 2  L.  J.  K.  B.  121 ;  S.  0.  at  Nisi  Prius,  1  Carr. 
[  226  ]  &  P.  160 ;  S.  0.  nom.  Doe  d.  Pitt  t.  Laming,  Byan  &  Moody,  36.) 

OoYeoant  "  not  to  let,  set,  assign,  transfer,  set  over,  or  otherwise  part 
with,  the  premises  demised,  or  the  lease,"  of  a  coffee-house,  is  not  broken 
by  proof  of  a  dex>osit  of  the  lease  with  the  brewers  of  the  lessee,  as  a 
security  for  beer  supplied  to  the  house. 

Ejbotment  to  recover  the  possession  of  a  dwelling-house, 
called  Grigsby's  GoflEee-House,  and  other  premises,  situate  in 
Threadneedle  Street,  in  the  parish  of  Saint  Bennett,  in  the  ward 
of  Broad  Street,  in  the  city  of  London*  Plea,  not  guilty,  and 
issue  thereon.  At  the  trial,  before  Abbott,  Gh.  J.,  at  the  London 
adjourned  sittings  after  last  Term,  it  appeared  in  evidence  that 
the  lessor  of  the  plaintiff  had  demised  the  premises  in  question, 
in  1812,  to  one  William  Laming,  his  executors  and  adminis- 
trators, for  the  term  of  twenty-one  years.  The  lease  contained 
the  usual  covenants,  with  a  proviso  for  re-entry  on  non-payment 
of  rent,  or  for  breach  of  any  of  the  other  covenants.  Among 
[  ♦227  ]  *the  covenants  was  one,  **  that  William  Laming,  his  executors  or 
administrators,  shall  not,  nor  will,  at  any  time  or  times  during 
the  term  by  this  indenture  granted,  or  intended  so  to  be  granted, 
grant  any  under-lease  for  any  term  whatsoever;  or  let,  set, 
assign,  transfer,  set  over  or  otherwise  part  with  the  said  messuage 

t  Littledale,  J.  was  in  the  Bail  Court. 


VOL.  xxvn.]      1824.    K.  B.    4  DOWL.  &  EY.  227—228.  518 


or  tenement  hereby  demised,  this  present  indenture  of  lease,  or  dob 
his  or  their  term  or  interest  by  these  presents  granted,  or  any  hogo. 
part  thereof,  without  the  licence  and  consent  of  the  said  Stephen 
Pitt,  his  heirs  or  assigns,  in  writing,  being  first  had  and 
obtained.'*  William  Laming  continued  in  possession  of  the 
premises  under  this  indenture  until  the  year  1818,  when  he 
died,  leaving  his  property  to  his  wife  for  her  life.  She  after- 
wards took  out  administration  to  her  husband's  estate,  and 
married  a  person  named  Yorke,  and  died  in  the  year  1820, 
leaving  three  sons,  two  of  whom  are  now  living.  On  the  9th 
October,  1820,  an  agent  of  Messrs.  Reid  &  Co.,  brewers,  with 
whom  the  widow  of  Laming  had  deposited  the  lease,  as  a  security 
for  supplies  of  beer  and  porter  to  the  house,  took  possession  of 
the  premises.  The  present  defendant,  who  was  the  servant  or 
agent  of  Messrs.  Beid  &  Co.,  was  soon  afterwards  put  into 
possession,  and  was  in  possession  at  the  time  of  the  ejectment, 
which  was  brought  for  a  forfeiture  by  reason  of  a  breach  of  the 
covenant  restraining  the  lessee,  his  executors  and  administrators, 
from  transferring,  setting  over,  or  otherwise  parting  with,  the 
indenture  of  lease.  It  was  contended  on  the  part  of  the  lessor  of 
the  plaintiff,  that  the  act  of  depositing  the  lease  with  Messrs. 
Beid  &  Co.,  as  a  security  for  the  supplies  of  beer  and  porter  to 
the  house,  amounted  to  a  forfeiture  within  the  meaning  of  the 
words  of  the  covenant  "  or  otherwise  part  with,  &c."  But  the 
learned  Judge  overruled  the  objection,  and  directed  a  nonsuit, 
with  liberty,  however,  to  move  to  enter  a  verdict  for  the  plaintiff. 

Scarlett  now  moved  accordingly,  and  contended  that  the 
lease  was  forfeited  by  the  breach  of  the  covenant  above-mentioned. 
*It  may  be  true  that  the  act  of  depositing  the  lease  may  not  [  *228  ] 
amount  to  a  disposition  of  the  term  demised,  or  the  whole  of  the 
legal  interest  thereby  granted  in  the  premises ;  but  it  is  perfectly 
obvious  that  this  act  amounts  to  a  disposition  of  a  portion  of  the 
interest,  and  consequently  comes  within  the  spirit,  if  not  the 
letter,  of  the  covenant.  The  words  "  part  with  "  are  synonymous 
with  "  dispose  of,"  and  in  effect  mean  the  same  thing,  and  ought 
to  receive  the  same  construction.  If  a  disposition  of  any  part  of 
the  whole  would  be  a  breach  of  the  covenant,  then  this  lease  has 
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Dob  been  forfeited.  Here  there  has  been  ^'a  parting  with"  the 
Hooo.  indenture  of  lease,  and  so  long  as  it  remains  in  the  possession 
of  Messrs.  Beid  &  Go.  they  have  the  beneficial  interest  in  the 
premises.  This  case  is  distinguishable  from  Crusoe  v.  Bugby,^ 
because  there  the  words  were  not  so  strong,  and  the  act  done 
by  the  lessee  was  merely  granting  an  under-lease  for  part  of 
the  term ;  and  the  Court  held  that  there  was  no  breach  for 
a  forfeiture.  The  words  of  this  lease  are  so  comprehensive 
as  clearly  to  embrace  the  act  done  by  the  lessee,  and  to  work 
a  forfeiture. 

Abbott,  Ch.  J. : 

I  am  clearly  of  opinion  that  the  e£Eect  of  the  covenant  is  only 
to  restrain  the  lessee  from  completely  alienating  the  legal 
interest  in  the  premises  to  the  prejudice  of  the  landlord,  without 
his  consent  in  writing.  Now  here  the  lease  has  not  been  parted 
with  in  that,  which  I  take  to  be  the  fair  construction  of  the 
words  of  the  covenant.  All  that  the  lessee  does  is  to  deposit  the 
lease  as  a  security  for  beer  supplied  to  the  house,  which  I  think 
he  was  at  liberty  to  do.  The  ground  of  my  decision  at  Nisi  Prius 
was,  that  the  lease  having  been  parted  with  for  the  benefit  and 
advantage  of  the  lessee  himself,  and  not  a  disposition  of  it  for 
the  benefit  of  the  brewers,  there  was  no  breach  of  the  covenant. 
The  whole  mischief  intended  to  be  guarded  against  would  be 
effected  if  we  were  to  put  any  other  construction  upon  it,  because 
[  *229  ]  if  we  were  to  hold  this  *to  be  a  parting  with  the  legal  interest,  it 
must,  in  all  cases  of  this  description,  have  the  effect  of  placing 
the  tenant  completely  under  the  control  of  his  landlord.  The 
words  ''  otherwise  part  with,'*  mean  "  assign."  Here  there  has 
been  no  assignment  of  the  legal  interest,  and  I  think  there  is  no 
ground  for  disturbing  the  nonsuit. 

Bayley,  J. : 

I  am  of  the  same  opinion,  and  think  this  case  is  not  distinguish- 
able from  Crusoe  v.  Bugby,  where  the  covenant  on  which  the 
question  arose  was,  '*  that  the  lessee,  his  executors  or  adminis- 
trators, shall  not,  nor  will  at  any  time  or  times  during  this 
t  Sir  W.  Bl.  766,  3  Wils.  234. 
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denuse,  assign,  transfer,  or  set  over,  or  do,  or  otherwise  part  Dos 
with,  or  put  away,  this  present  indenture  of  demise,  or  the  hooo. 
premises  hereby  demised,  or  any  part  thereof,  to  any  person  or 
persons  whomsoever,  without  the  licence  and  consent  of  the 
lessors,  &c.  being  first  had  and  obtained."  The  question  there 
was,  whether  the  fact  of  the  lessee  having  granted  an  under 
lease  of  the  premises  worked  a  forfeiture,  and  the  Court  said, 
*'  the  Courts  have  always  held  a  strict  hand  over  these  conditions 
for  defeating  leases.  Very  easy  modes  have  always  been 
countenanced  for  putting  an  end  to  them.  The  lessor,  if  he 
pleased,  might  certainly  have  provided  against  the  change  of 
occupancy,  as  well  as  against  an  assignment,  but  he  has  not 
done  so  by  words  which  admit  of  no  other  meaning.  Assign^ 
transfer,  and  set  over,  are  mere  words  of  assignment — otherwise, 
do,  or  ptU  away,  signifies  any  other  mode  of  getting  rid  of  the 
premises  entirely,  and  cannot  be  confined  to  the  making  an 
under-lease."  That  is  an  authority  in  point,  and  the  words  here 
must  receive  the  same  construction.  The  lessee  has  only 
deposited  the  lease  as  a  security,  which  it  was  competent  for  him 
to  do.  There  is  no  "  parting  with  the  legal  interest  *'  within  the 
meaning  of  the  covenant,  because  the  lessee  might  at  any  time 
redeem  the  indenture  by  paying  off  the  incumbrance  upon  it. 

The  other  Judges  concurred. 


SHAW  V.  HI8L0P.+  i824. 

Afay  10, 
(4  Dowl.  &  By.  241—242  ;  S.  0.  2  L.  J.  K.  B.  168.)  

Where  goods  were  ordered  by  one  of  two  chapel-wardens,  for  the  use        [  ^^^  1 
of  the  church:  Held,  that  the  warden  giving  the  order  might  be  sued 
separately,  without  joining  his  brother  officer. 

Assumpsit  for  goods  sold  and  delivered.    The  defendant  pleaded 
in  abatement,  that  the  promises  in  the  declaration  were  made  by 

t  ated  in  the   judgment   of  Sir     Migley  (1868)  L.  B.  3  A.  &  E.  113, 
B.  PHnxmoBB  mEitchinga  t.  Cor-      116. — B.  C. 
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Shaw  himaelf  and  one  Twyford,  jointly. — tissue  *thereon.  At  the  trial 
HisLop.  l>e{ore  Hoyroyd,  J.  at  the  last  assizes  for  Lancashire,  it  appeared 
[  *242  ]  in  evidence,  that  the  defendant  and  Twyford  were  chapel-wardens 
of  St.  Ann's  church,  Manchester.  The  goods,  which  were  the 
subject  of  the  action,  had  been  ordered  by  the  defendant  Hislop 
alone,  and  had  been  supplied  by  the  plaintiff  for  the  use  of  the 
church.  There  was  no  evidence  to  fix  Twyford  personally  with 
liability.     The  plaintiff  had  a  verdict  of  822.  9«.  4d. :  and, 

Tindal  now  moved  for  a  new  trial ;  and  contended,  that  the 
two  chapel-wardens  ought  to  have  been  sued  jointly,  and  that 
one  alone  was  not  liable  for  the  debt.  In  point  of  law,  it  must 
be  taken  that  the  order  of  one  is  the  order  of  both.  The  order 
given  by  the  defendant  Hislop  was  within  the  scope  of  his 
employment  as  chapel-warden ;  and  as  it  was  perfectly  notorious 
that  both  acted,  although  both  did  not  give  the  order  in  this 
instance,  they  ought  to  have  been  sued  jointly. 

Per  Curiam  : 

There  was  no  necessity  to  join  both  chapel-wardens  in  the 
action.  The  plaintiff  knows  nobody  but  the  person  who  gives 
him  the  order,  and  therefore  that  person  is  primarily  liable  to 
him.  The  only  question  is,  what  pocket  the  money  is  im- 
mediately to  come  out  of.  This  verdict  will  not  prevent  the 
defendant  from  resorting  to  Twyford  for  contribution,  and  both 
may  reimburse  themselves  by  means  of  a  rate  upon  the 
parishioners. 


Rule  refused. 
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LOVE,  ExECUTOE,  V.  HONEYBOUENE. 

(4Dowl.  &Ey.  814— 816.) 

Where  by  a  Judge's  order,  a  cause  and  aU  matters  in  difference 
between  the  testator  of  an  executor  and  the  defendant,  were  referred 
to  arbitration,  and  the  arbitrator  awarded  that  a  sum  certain  was  due 
to  the  defendant  upon  the  balance  of  accounts,  and  directed  the  executor 
to  pay  the  money  out  of  assets  on  a  given  day  without  determining 
whether  in  point  of  fact  the  executor  had  assets  to  pay  the  money  on 
the  day  appointed :  Held,  that  the  award  was  not  void  for  imcertainty. 

By  a  Judge's  order,  this  cause  (which  was  an  action  of 
assumpsit)  and  all  matters  in  difference  between  the  plaintiff's 
testator  and  the  defendant,  were  referred  to  arbitration.  The 
arbitrator,  upon  the  investigation  of  the  accounts,  ascertained 
that  there  was  a  balance  against  the  plaintiff's  testator  of  48Z.  68., 
and  by  his  award  directed  the  plaintiff  to  pay  that  sum  to  the 
defendant  out  of  the  assets  in  his  hands  as  executor,  on  a 
particular  day  named  in  the  award.  A  rule  nisi  was  obtained 
on  a  former  day  to  set  aside  the  award,  on  the  ground  that  it 
was  void  for  uncertainty,  inasmuch  as  the  arbitrator  had  not 
ascertained  whether  in  point  of  fact  there  were  any  assets  in 
the  plaintiff's  hands  to  pay  the  sum  awarded. 

C.  F.  Williams^  on  shewing  cause,  was  stopped  by  the  Coubt. 

R.  Bayly  in  support  of  the  rule : 

The  award  is  uncertain,  because  it  directs  the  plaintiff  to  pay 
the  sum  awarded  on  a  given  day  out  of  assets,  when  non  constat 
that  there  will  be  any  assets  in  his  hands  on  the  day  appointed. 
This  is  not  like  a  judgment,  quando  the  executor  has  assets, 
which  would  be  sufficiently  certain.  The  arbitrator  should  have 
ascertained  by  his  award,  whether  there  would  be  assets  in  the 
plaintiff's  hands  on  the  day  appointed  for  the  payment  of  the 
money;  and  if  he  had  not  the  means  of  paying  on  that  day, 
qudcunque  vid  datd^  the  award  is  void  for  uncertainty.    *Sub- 


1824. 
July  6. 

[814] 


[  *816  ] 
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LoTE  miBsion  by  an  executor  or  administrator  to  a  reference,  is  not 
HoNKT-  ^^  admission  that  he  has  assets:  Pearson  v.  Henry  A  Here  the 
BouBNB.  plaintiff  is  ordered  to  pay  at  all  events,  without  ascertaining 
whether  there  will  be  assets,  and  therefore  the  award  is  bad  on 
the  face  of  it,  because  it  is  uncertain  whether  the  executor  shall 
pay  any  thing,  inasmuch  as  he  is  not  bound  to  pay,  if  he 
has  fully  administered  his  testator's  effects.  He  referred  to 
Worthington  v.  Barlow. I 

Abbott,  Ch.  J. : 

I  think  we  cannot  set  aside  this  award  for  uncertainty.  One 
part  of  it  is  unquestionably  certain,  namely,  that  part  which 
finds  that  the  plaintiff,  as  executor,  is  indebted  upon  the  balance 
of  accounts  to  the  defendant,  in  the  sum  of  482.  68.  of  lawful 
money  of  Great  Britain.  The  part  of  the  award  which  directs 
the  plaintiff  to  pay  that  money  on  a  given  day  out  of  the  assets 
of  his  testator's  estate,  is  totally  independent  of  the  question  of 
amount.  It  appears  to  me,  that  this  latter  part  of  the  award 
does  not  conclude  the  question  of  assets,  but  leaves  that  open. 
If  the  award  is  void  for  uncertainty,  it  will  do  no  harm,  the 
question  of  assets  being  left  open.  I  am  satisfied,  however,  that 
if  the  submission  to  the  reference  has  concluded  the  question 
of  assets,  the  plaintiff  has  concluded  himself  without  any  fault 
of  the  arbitrator;  but  that  is  a  question  which  we  are  not 
called  upon  to  decide.  It  is  enough  to  say  for  the  present,  that 
that  part  of  the  award  which  fixes  the  balance  due,  is  certain 
beyond  all  manner  of  question,  though  the  other  part  of  it  may 
not  conclude  the  plaintiff  from  questioning  whether  he  has  any 
assets  or  not  to  pay  the  money.  The  question  is,  whether  the 
award  has  ascertained  the  plaintiff's  chargeability  with  sufficient 
certainty,  and  I  think  it  has. 

HOLBOTD,  J. :  § 

[*8i6]  By  the  submission,  all  matters  in  ^difference  between  the 

parties  are  referred  to  the  arbitrator,  who,  instead  of  finding 
any  thing  to  be  due  to  the  executor,  finds  that  a  balance  of 

t  2  JBL  E.  623  (5  T.  E.  6).  §  Bayley,  J.,  WM  absent 

t  4  JBL  B.  489  (7  T.  E.  463). 
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482.  68.  is  due  to  the  defendant.  Then  the  award  goes  on  to  Lovb 
say,  that  which  Mr.  Bayly  contends  makes  it  uncertain ;  but  hon^t- 
even  supposing  that  part  of  the  award  not  to  be  suflBiciently  ^ovax^. 
certain  for  not  determining  whether  the  plaintiff  has  any 
assets,  still  that  will  not  vitiate  the  other  part  of  the  award. 
There  may  be  a  sufficient  reason  for  the  arbitrator  not  having 
determined  that  point.  He  may  not  have  had  the  means  of 
ascertaining  what  funds  were  in  the  plaintiff's  hands ;  but  the 
law  imports  that  the  money  is  to  be  paid  in  the  way  directed 
by  the  arbitrator.  The  arbitrator  awards  that  the  money  shall 
be  paid  by  the  plaintiff  out  of  the  assets,  upon  a  day  which  he 
fixes ;  i.e.  if  there  are  any  assets  in  his  hands  at  that  time.  If 
the  plaintiff  had  fully  administered  at  that  time,  he  would  not 
be  bound  to  pay,  even  according  to  the  terms  of  the  award.  But 
assuming  that  part  of  the  award  to  be  bad,  still  it  would  not 
make  void  the  residue,  which  ascertains  that  the  one  party  is 
indebted  to  the  other  in  so  much  money.  The  direction  as  to 
the  manner  in  which  the  money  is  to  be  paid  would  not  affect 
the  adjudication  as  to  the  sum  actually  due. 

LiTTLEDALE,  J.  coucurred. 

Rule  discharged. 


K.  B.  MICHAELMAS  TERM. 


DALGLISH  AND  Othees  v.  DAVIDSON.  im 

(5  Dowl.  &  Ey.  &— 13).  [  6  ] 

The  owner  of  a  British  ship  may  avail  himself  of  a  statement  of 
average  made  at  the  port  of  delivery  in  a  foreign  coimtay,  according 
to  the  law  thereof,  so  as  to  charge  a  British  freighter  of  goods,  under 
a  charter  made  in  Britain,  with  the  expenses  of  wages  and  provisions 
for  the  seamen,  incurred  during  the  necessary  detention  of  the  ship  at 
an  intermediate  port,  although  by  the  law  of  this  country  such  expenses 
would  not  be  recoverable  as  average. 

Assumpsit  to  recover  1161.  15«.  6d.,  money  received  by  the 
defendant  to  the  plaintifiTs  use.    At  the  trial  before  Abbott^ 
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dalolibh     Ch.  J.  at  the  London  adjourned  sittings  after  Trinity  Term, 
DAvn>80K.     1823,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  Court  upon  a  case,  which  stated  the  following 
facts : — 
[  7  ]  The  defendant  was  owner  of  the  ship  Brothers^  registered  in 

the  port  of  Grangemouth  in  Scotland,  where  he  resided  at  the 
time  of  making  the  agreement  and  of  signing  the  bills  of  lading 
after  mentioned.  The  plaintiffs,  who  resided  at  Glasgow,  agreed 
for  the  hire  or  freight  of  the  said  ship  from  Greenock  to  St. 
Fetersburgh,  at  a  certain  rate  of  freight  and  other  charges, 
stipulated  in  the  following  letter,  addressed  to  them  by  the 
defendant. 

Grangemouth,  16th  September,  1820. 

Messrs.  B.  Dalglish,  Falconer  &  Co.,  Glasgow : 

Gentlemen, — I  hereby  offer  you  the  brig  Brothers,  of  which 
vessel  I  am  master,  to  proceed  on  Monday,  first  to  Fort  Glasgow 
and  Greenock,  and  there  load  a  cargo  of  sugars,  and  such  goods 
as  you  may  have  to  ship  for  St.  Fetersburgh,  and  to  carry  about 
seventy-five  tons  through  the  canal,  and  load  up  the  remainder 
here  for  the  sum  of  two  hundred  and  fifty  pounds  sterling,  in 
full  of  canal  dues  and  all  other  charges ;  the  cargo  to  be  dis- 
charged at  Cronstadt,  but,  should  I  find  that  the  frost  is  not 
set  in  there  on  arrival,  and  that  I  can  proceed  to  St.  Fetersburgh, 
I  am  to  have  thirty  pounds  more  for  carrying  to  St.  Fetersburgh 
all  that  the  vessel  can  take  upon  the  draught  of  water,  and  the 
remainder  to  go  up  from  Cronstadt,  at  your  expense;  to  have 
eighty  pounds  to  account  of  the  freight,  to  pay  charges  at 
Greenock  and  through  the  canal;  to  be  loaded  immediately, 
and  discharged  at  Cronstadt  or  St.  Fetersburgh,  as  soon  as 
possible  after  arrival.  And  this  offer  binding,  having  your 
acceptance  this  evening.    I  am,  &c. 

The  ship  took  in  a  cargo  at  Greenock,  the  greater  part  of 
which,  consisting  of  sugars  and  cotton  goods,  was  shipped  by 
plaintiffs,  and  consigned  to  their  agents  at  St.  Fetersburgh. 
Two  bills  of  lading  were  signed  by  the  Captain  in  the  following 
form: 
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Shipped  in  good  order  and  well  conditioned  by  B.  Dalglish,     Dalolish 
♦Falconer  &  Co.  in  and  upon  the  good  ship  or  vessel  called    davimon. 
The  Brothers f  whereof  is  master  for  this  present  voyage  John        [  *8  ] 
Davidson,  and  now  lying  in  the  harbour  of  Greenock,  bound 
for  Cronstadt  or  St.  Petersburgh,  to  say,  three  hundred  and 
fifty-five  boxes  of  sugars,  weighing  gross,  sixty  eight  tons,  seven- 
teen hundred  weight,  three  quarters,  and  fifteen  pounds,  being 
marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the  aforesaid  port 
of  Cronstadt  or  St.  Petersburgh  (the  act  of  God,  the  King's 
enemies,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  what  nature  or  kind  soever,  • 
excepted)  unto  Allan,  Stewart,  &  Co.,  or  to  their  assigns,  he 
or  they  paying  freight  for  the  said  goods,  sixty  shillings  British 
sterling  per  ton,  as  per  agreement,  with  primage  and  average 
accustomed.    In  witness  whereof,  the  master  or  purser  of  the 
said  ship,  or  vessel,  hath  affirmed  to  four  bills  of  lading,  all  of 
this  tenor  and  date,  the  one  of  which  four  bills,  being  accom- 
plished, the  other  three  to  stand  void,  &c.    Dated  at  Greenock. 

28th  September,  1820.  John  Davidson. 

Some  other  goods,  were,  with  plaintiff's  consent,  shipped  by 
two  other  persons  respectively,  on  board  The  Brothers,  consigned 
to  different  merchants  residing  at  St.  Petersburgh,  and  bills  of 
lading,  similar  to  the  bills  of  lading  for  the  plaintiff's  goods, 
were  duly  signed  by  the  Captain.  On  the  4th  October,  1820, 
the  vessel  sailed  from  Greenock  with  the  said  cargo,  for  St. 
Petersburgh,  and  having  encountered  very  tempestuous  weather, 
she  was  necessarily  obliged  to  put  into  Erdholm,  in  Denmark, 
for  the  preservation  of  the  ship  and  cargo.  It  was  necessary 
to  unload  the  cargo,  and  fifty-two  chests  of  sugar,  belonging  to 
the  plaintiffs,  being  found  damaged  by  salt  water,  were  properly 
sold  there  to  prevent  further  loss,  and  produced  the  sum  of 
280Z.  98.  4id.  sterling ;  which  sum  was  expended  at  Erdholm  in 
and  about  the  necessary  repairs  and  refitting  of  the  ship.  The 
*ship  proceeded  on  her  voyage,  and  having  arrived  at  St.  [  *9  3 
Petersburgh,  the  cargo  was  landed  into  the  Government  ware- 
houses, which  are  the  usual  places  for  such  goods.     By  the 
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dalolibh  law  of  BuBsia,  officers  called  dispatcheors,  are  appointed  to 
dayi'dson.  ZK^&ke  up  and  settle  general  and  particular  averages,  who  have 
cognizance  and  authority  in  all  matters  relative  thereto;  and 
by  the  same  laws,  no  part  of  the  cargo  which  is  the  subject  of 
such  average,  or  liable  to  contribute  thereto,  is  allowed  to  be 
taken  out  of  the  Government  warehouses,  until  the  proportion- 
able contribution  to  such  average,  according  to  the  statement 
or  settlement  of  the  dispatcheur,  be  paid  in  respect  of  such 
goods,  or  security  be  given  for  the  payment  thereof.  The 
defendant,  upon  his  arrival  at  St.  Fetersburgh,  accordingly  put 
his  papers  relative  to  the  general  and  particular  average,  which 
.  had  been  incurred  in  the  course  of  the  voyage,  into  the  hands 
of  Mr.  J.  Heimberger,  one  of  the  dispatcheurs  legally  appointed 
and  acting  as  aforesaid,  at  St.  Fetersburgh;  and  Mr.  Heimberger 
called  upon  Messrs.  Allan,  Stewart,  &  Co.,  and  also  upon  the 
several  consignees  of  the  other  parts  of  the  cargo,  for  their 
invoices  of  the  said  cargo,  and  such  other  documents  as  were 
by  him  deemed  necessary  for  the  proper  ascertainment  and 
settlement  of  the  said  averages ;  and  invoices,  and  other  docu- 
ments were  accordingly  furnished  to  the  dispatcheur,  by  Messrs. 
Stewart  &  Co.,  and  the  other  consignees  respectively.  Mr. 
Heimberger  thereupon  made  up  and  duly  signed  his  statement 
and  settlement  of  the  general  and  particular  average  incurred 
in  the  course  of  the  voyage,  and  in  conformity  thereto,  delivered 
to  Messrs.  Stewart  &  Co.,  and  also  to  the  defendant,  separate 
accounts  current,  relative  to  the  said  average;  in  which  accounts 
the  proceeds  of  the  fifty-two  chests  of  sugar  sold  at  Erdholm 
by  the  defendant  were  included  and  carried  to  the  credit  of 
Messrs.  Stewart  &  Co.  The  latter  paid  the  dispatcheur  868 
roubles,  88,  the  balance  of  their  account.  The  consignees  of  the 
[  *io  ]  other  parts  of  the  cargo  respectively  paid  to  the  dispatcheur  *the 
several  sums  of  522  roubles  and  417  roubles,  as  their  respective 
proportions  of  the  contribution  to  the  said  general  average  in 
respect  of  the  goods  so  consigned  to  them  respectively;  and 
Messrs.  Liddell  &  Co.,  the  agents  for  the  defendant,  received 
from  the  dispatcheur  the  sum  of  291  roubles,  the  balance  of 
defendant's  account  current.  The  cargo  of  the  ship,  except  the 
fifty-two  chests  of  sugar  before  mentioned,  was  delivered  to  the 
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respective  consignees  thereof,  agreeably  to  the  bills  of  lading  Balolibh 
for  the  same.  The  balance  of  freight  for  the  voyage,  after  giving  Davidson. 
credit  for  previous  advances,  and  for  the  freight  received  from 
the  other  consignees,  was  paid  by  Messrs.  Stewart  &  Go.  to  the 
defendant  at  St.  Petersburgh.  By  the  laws  and  customs  of 
Russia,  the  wages  and  provisions  of  the  crew  of  a  vessel  driven 
into  and  detained  in  port,  under  the  circumstances  hereinbefore 
stated,  as  affecting  The  Brothers  during  such  detention,  are 
considered  as  general  average  charges,  and  in  the  statement 
or  settlement  of  average  made  up  by  Mr.  Heimberger,  a  sum  of 
3,981  roubles  is  accordingly  included  and  allowed  for  the  wages 
and  provisions  of  the  Captain  and  crew  of  The  Brothers,  while 
she  was  so  necessarily  detained  at  Erdholm,  of  which  sum  the 
proportion  for  the  goods  belonging  to  the  plaintiffs,  amounted 
to  116Z.  158.  6d.  The  plaintiffs  had  insured  the  said  goods  by 
a  policy  in  the  common  printed  form  at  Lloyd's  Coffee-house, 
and  the  underwriters  have  refused  to  pay  the  plaintiffs  any  part 
of  the  said  1162.  15s.  6d.,  on  the  ground,  that  it  is  the  custom 
of  Lloyd's,  on  making  up  average  losses,  not  to  allow  as  against 
the  underwriters  the  wages  and  provisions  of  the  crew  whilst 
detained  under  similar  circumstances  as  The  Brothers  was  at 
Erdholm.  The  plaintiffs  admit  that  they  were  liable  to  con- 
tribute the  sum  of  1682. 18«.  lOd.  towards  the  general  average ; 
but  they  contend  that  the  before  mentioned  charges  for  wages 
and  provisions  ought  not  to  have  been  included  or  allowed  in 
the  settlement  of  the  said  average;  and  they  seek  to  recover 
in  the  present  action  the  said  sum  of  1162.  15«.  6d.,  as  the 
^balance  of  the  proceeds  of  the  said  fifty-two  chests  of  sugar  so  [  «ii  ] 
sold  as  aforesaid,  after  allowing  the  said  sum  of  168Z.  188.  lOd. 
thereout,  but  excluding  any  allowance  for  the  wages  or  pro- 
visions. 

The  question  for  the  opinion  of  the  Court  is  whether  the  owner 
of  a  British  ship  can  avail  himself  of  a  statement  of  average 
made  in  a  foreign  country,  so  as  to  charge  shippers  of  goods 
or  a  freighter  under  an  agreement  for  charter,  entered  into  in 
this  country,  with  the  expenses  of  wages  and  provisions  included 
in  such  statement  of  average,  according  to  the  practice  of  the 
foreign  country  where  it  was  made. 


624  1824.    K.  B.    5  DOWL.  &  RY.  11—12.  [b.b. 

Balolish  Campbell^  for  the  plaintififs : 

Davidson.  This  case  is  distinguishable  from  Simonda  v.  White ^^  which 
was  decided  last  Easter  Term,  because  here  the  whole  transaction 
is  British.  It  arises  at  a  British  port;  both  the  owner  of  the 
vessel  and  the  shippers  of  the  goods  are  natives  of  Britain,  and 
were  living  in  this  comitry  at  the  time  the  adventure  began,  and 
therefore  the  parties  must  be  considered  as  entering  into  a  con- 
tract which  was  to  be  governed  by  British  law,  and  consequently 
the  plainti£fs  have  a  right  to  recover  back  the  expense  of  the 
seamen's  wages  and  provisions,  for  which  they  would  not  have 
been  liable  by  the  maritime  law  of  this  kingdom.  But  assuming 
that,  inasmuch  as  the  ship's  port  of  delivery  was  St.  Petersburgh, 
the  plaintiffs  would  be  bound  by  a  statement  of  average  made 
up  conformably  to  the  law  of  Russia;  still  in  this  case,  the 
defendant  has,  by  the  letter  of  the  16th  September,  1820, 
precluded  himself  from  making  any  claim  upon  the  plaintiffs, 
beyond  the  sum  therein  stipulated  as  the  freight  to  be  paid  for 
the  whole  voyage.  That  letter  is  in  the  nature  of  a  charter 
party,  and  thereby  the  defendant  lets  the  ship  for  a  voyage  from 
Greenock  to  St.  Fetersburgh,  "for  the  sum  of  2502.  sterling, 
[  •12  ]  in  full  of  *canal  dues,  and  all  other  charges."  This  therefore 
being  a  specific  contract  for  the  voyage,  the  defendant  must  be 
bound  by  it,  and  has  no  right  to  be  paid  any  additional  charges 
incidental  to  the  voyage. 

(Baylet,  J. :  Suppose  anything  were  to  happen  in  the  course 
of  the  voyage,  which,  according  to  the  laws  of  Great  Britain, 
would  entitle  the  owner  of  the  ship,  and  render  the  freighter 
liable  to  general  average,  do  you  say  that  these  words  in  the 
letter  would  have  excluded  the  claim  ?) 

No,  that  is  not  contended.  This  contract  would  not  exclude  any 
thing  that  would  be  due  to  the  defendant  by  the  law  of  Great 
Britain. 

(Bayley,  J. :  Then  does  not  that  admission  bring  this  case 
clearly  within  Simoiidg  v.  White  ?    Admitting  that  the  defendant 

t  26  B.  E.  560  (2  B.  &  C.  805,  4  D.  &  B.  375). 
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has  by  the  contract  alluded  to,  agreed  to  let  the  ship  for  the     Dalolish 
voyage,  "  for  the  sum  of  250Z.  sterling,  in  full  of  canal  dues  and     dayidbon. 
all  other  charges,"  still  is  not  the  law  left  open,  upon  the  question 
of  average,  as  much  as  if  there  were  no  specific  contract  between 
the  parties  ?) 

In  this  case,  part  of  the  plaintiff's  goods  were  sold  at  Erdholm, 
in  Denmark,  and  at  that  time  a  debt  became  due  from  the 
defendant  to  the  plaintiffs,  for  the  proceeds  of  those  goods.  If 
the  settlement  of  the  amount  had  taken  place  between  the  parties 
at  that  time  and  place,  there  is  no  reason  why  the  law  of  Russia 
should  be  called  in  aid  to  adjust  the  average.  The  law  of 
Denmark  would  have  then  prevailed,  if  the  plaintiffs  were  to 
be  bound  by  the  law  of  any  foreign  state  under  the  circumstances 
of  this  case ;  but  this  being  throughout  a  British  transaction, 
the  settlement  of  average  could  only  take  place  according  to  the 
law  of  England. 

(Bayley,  J. :  All  the  plaintiff's  goods  were  not  sold  at 
Erdhohn  ?) 

No,  not  the  whole.  The  defendant  sold  part  of  the  goods  in 
order  to  collect  a  sum  of  money  necessary  for  the  purpose  of 
the  ship's  conveyance  to  St.  Petersburgh ;  but  on  her  arrival 
at  that  port,  the  plaintiffs  would  have  been  entitled  to  be 
reimbursed  for  that  part  of  the  cargo  which  was  sold.  The 
money  for  which  it  was  sold  must  have  been  replaced  to  their 
account. 

Batley,  J. :  [  13  ] 

But  I  am  of  opinion,  that  so  much  only  could  have  been 
replaced  to  the  plaintiff's  account  as  the  law  of  the  country,  a 
port  of  which  was  the  ship's  place  of  ultimate  delivery,  would 
warrant ;  and  that  brings  this  case  precisely  within  the  principle 
of  Simonds  v.  White,  from  which  I  think  it  is  not  distinguishable. 

HoLBOYD,  J.  and  Littlbdale,  J.,  concurred. 

A  nonsuit  was  therefore  directed  to  be  entered. 

Anderdon  was  to  have  argued  the  case  for  the  defendant. 
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1824.  MATNARD  v.  RHODES.! 

Nov.S. 
(6  Dowl.  &  By.  266—267  ;  S.  C.  3  L.  J.  K.  B.  64 ;  8.  C.  at  Nisi  Prius, 

[  266  ]  1  Oarr.  &  P.  360.) 

Where  an  insurance  was  effected  on  the  life  of  A.  for  the  benefit 
of  B.  and  the  Insurance  Office  acted  upon  A.'s  own  representation 
as  to  the  state  of  his  health,  and  it  turned  out  that  he  was  not  an 
insurable  life :  Held,  that  B.  could  not  maintain  an  action  on  the 
policy  although  he  was  not  privy  to  the  representation. 

Assumpsit  on  a  policy  of  insurance  effected  on  the  life  of  a 
Mr.  Lyon,  for  the  benefit  of  the  plaintiff.  Plea,  non  assumpsit. 
At  the  trial  before  Abbott,  Ch.  J.  at  the  Middlesex  sittings  after 
last  Trinity  Term,  it  appeared  that  the  plaintiff  having  advanced 
a  sum  of  money  to  Mr.  Lyon,  effected  a  policy  of  insurance  upon 
the  life  of  the  latter  by  way  of  collateral  security.  Mr.  Lyon,  in 
conformity  with  the  regulations  of  the  Insurance  Office,  attended 
to  give  the  usual  information  as  to  the  state  of  his  health,  and  in 
the  result  the  policy  was  effected.  Within  a  few  months  after- 
wards, Mr.  Lyon  died  of  a  disorder  of  long  standing,  but  which 
he  had  concealed  from  the  office  at  the  time  the  policy  was 
effected,  and  the  office  having  refused  to  pay  the  amount  insured, 
the  present  action  was  brought.  It  was  contended  on  the  part 
of  the  plaintiff  that  inasmuch  as  the  plaintiff  had  himself  made 
no  representation  as  to  the  state  of  Mr.  Lyon's  health,  and  as 
the  office  had  acted  upon  the  representation  made  by  the  latter^ 
the  action  was  maintainable.  The  learned  Judge  told  the  jury 
that  if  they  were  satisfied  that  the  representation  made  by 
Mr.  Lyon  was  not  substantially  true  at  the  time  the  policy  was 
effected,  it  must  be  considered  as  a  condition  incorporated  in  the 
policy,  by  which  the  plaintiff  would  be  bound,  although  he 
himself  was  not  privy  to  the  falsehood  of  the  representation. 
The  jury  under  this  direction  found  their  verdict  for  the 
defendant. 

Scarlett  now  moved  for  a  rule  nisi  f6r  a  new  trial  on  the 
ground  of  misdirection.  Admitting  the  general  principle,  that  if 
a  representation  respecting  the  subject  matter  of  insurance  turns 

t  EvereU  y.  DtBborough  (1829)  5       Uni<m  A$9.  Co.  (1874)  L.  E.  9.  Q.  B. 
Bing.  503,  616;  Macdonald  t.  Law      328. 
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out  to  be  substantially  false,  it  shall  make  void  the  policy,  still  if     Matkabd 
the  insurance  is  made  for  the  benefit  of  a  third  person,  who  is      Rhodes. 
wholly  ignorant  of  the  state  of  *health  of  the  party  whose  life  is      [  *267  ] 
insured,  and  is  in  no  way  privy  to  the  falsehood  of  the  repre- 
sentation, he  shall  not  be  prejudiced  by  a  breach  of  the  condition 
on  which  the  policy  is  effected.    Here  the  Insurance  Office  was 
informed  at  the  time  the  policy  was  effected,  that  the  plaintiff 
was  about  to  advance  money  to  Mr.  Lyon,  and  that  the  insurance 
was  to  be   for  the  plaintiff's  benefit.    The  office  made  such 
inquiries  as  they  thought  necessary  to  ascertain  the  state  of 
Mr.  Lyon's  health,  and  having  satisfied  themselves  that  his  was 
an  insurable  life,  they  effected  the  policy.    In  point  of  law, 
therefore,  the  plaintiff  ought  not  to  be  prejudiced  by  the  breach 
of  a  condition  to  which  he  was  not  privy. 

Baylby,  J. : 

I  am  of  opinion  that  the  direction  of  the  Lord  Chief  Justice 
to  the  jury  was  correct  in  point  of  law.  The  representation  made 
by  Mr.  Lyon  as  to  the  state  of  his  health  must  be  incorporated  in 
the  policy  as  a  condition,  making  the  instrument  void  or  binding 
according  as  the  condition  should  or  should  not  be  broken.  It 
can  make  no  difference  as  to  the  result,  in  point  of  law,  whether 
the  insurance  is  for  the  benefit  of  the  party  whose  life  is  insured, 
or  for  the  benefit  of  a  third  person.  The  truth  of  the  represen- 
tation is  equally  a  condition  in  both  cases. 

HOLROTD,  J. : 

If  the  jury  were  satisfied  that  the  representation,  though  made 
by  Mr.  Lyon  himself,  was  untrue,  it  can  make  no  difference  in 
the  legal  result  whether  the  policy  was  effected  for  his  benefit  or 
not.  It  was  a  conditional  policy,  and  the  party  for  whose  benefit 
it  was  effected  must  stand  to  the  consequences, 

LiTTLBDALB,  J.  : 

I  have  not  the  slightest  difficulty  upon  the  point,  and  I  agree 
with  the  rest  of  the  Court  in  thinking  that  there  is  no  ground  for 
a  new  trial. 

Rule  refused. 
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1824.  MOKLEY  V.  NEWMAN. 

JVTn?.  17. 

(5  Dowl.  &  By.  317—319.) 

[  817  ] 

By  submission  to  arbitration  it  was  agreed  between  A.  &  B.,  who 

carried  on  the  business  of  surgeons  and  apothecaries  at  H.,  to  dissolve 
partnership,  and  that  all  matters  in  difference  between  them,  and  the 
terms  and  conditions  on  which  the  co-partnership  should  be  dissolved, 
should  be  referred  to  an  arbitrator ;  and  the  arbitrator  having  determined 
that  it  should  not  be  lawful  for  B.,  during  the  life-time  of  A.,  to  carry 
on  the  profession  or  practice  of  a  surgeon,  &c.  at  H.  or  within  thirteen 
miles  thereof: — Held,  that  the  arbitrator  had  not  exceeded  his 
authority. 

The  parties  to  this  cause  had  carried  on  for  some  time  the 
C  *3i8  ]  business  of  surgeons  and  apothecaries  at  Horncastle,  in  ♦co- 
partnership, but  disputes  having  arisen  between  them,  it  was 
agreed  that  the  partnership  should  be  dissolved,  and  that  all 
matters  in  difference,  and  the  terms  and  conditions  on  which  the 
co-partnership  should  be  dissolved,  should  be  referred  to  an 
arbitrator.  It  was  part  of  the  terms  of  submission  that  Morley 
should  carry  on  the  business  for  his  own  sole  benefit.  The 
arbitrator  awarded,  among  other  things,  as  part  of  the  terms 
and  conditions  of  the  said  dissolution,  to  him  referred,  that  it 
should  not  be  lawful  for  Newman,  during  the  life-time  of  Morley, 
to  carry  on  the  profession  or  practice  of  surgeon  and  apothecary 
in  Horncastle,  or  within  thirteen  miles  thereof. 

Scarlett  had  obtained  a  rule  to  shew  cause  why  the  award 
should  not  be  set  aside,  on  the  ground  that  the  arbitrator  had 
exceeded  the  authority  given  him  by  the  submission,  in  awarding 
that  Newman  should  not  practise  within  a  certain  distance  of 
Horncastle. 

Denman  and  O.  Marriott  on  this  day  shewed  cause,  and 
contended  that  the  arbitrator  had  full  power  to  award  in  the 
manner  complained  of,  under  the  terms  of  the  submission. 

Scarlett  and  Patteson,  contra,  insisted  that  the  arbitrator 
had  no  power  to  impose  the  term  objected  to. 
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Abbott,  Ch.  J.:  Moblbt 

I  am  of  opinion  that  the  arbitrator  had  power,  under  the     Nhwmax. 
general  terms  of  the  submission,  to  make  an  award  in  the 
terms  in  question. 

Baylet,  J. : 

I  think  the  arbitrator  had  power  to  impose  the  condition  as 
to  Newman's  practice,  but,  supposing  him  to  have  exceeded  his 
authority,  still  his  award  can  only  be  void  as  to  that  part ;  but  it 
may  be  part  of  the  terms  on  which  the  rule  is  to  be  discharged, 
that  Newman  shall  enter  into  a  covenant  not  to  practise  within  a 
certain  distance  of  Horncastle. 

LiTTLBDALE,  J.  :t '  [  319  ] 

Such  a  condition  accompanying  a  dissolution  of  partnership 
is  very  usual. 

Rule  discharged. 


K.  B.  HILARY  TERM. 


ROGERS  V.  JONES.  i826. 

(5  Dowl.  &  By.  484.)  Jan^i. 

Mandamus  granted  to  the  steward  of  a  manor  to  allow  inspeotioL         ^  ^^^  1 
of  the  court  rolls  to  two  tenants,  litigating  a  right  of  common  in  the 
manor,  although  the  cause  was  not  at  issue. 

R.  V.  Richards  moved  to  discharge  a  rule  obtained  last  Term 
for  a  mandamus  to  the  steward  of  the  manor  and  lordship  of 
Writhin  in  Denbighshire,  commanding  him  to  allow  the  plaintiff 
an  inspection  of  the  rolls  of  the  manor  as  far  as  they  related  to 
the  matters  in  issue  in  this  cause.  Both  parties  were  freeholders 
and  tenants  of  the  manor  of  Writhin,  doing  suit  and  service  to 
the  lord.  The  plaintiff  had  declared  in  trespass,  quare  clausum 
fregity  to  which  the  defendant  pleaded  a  prescriptive  right  of 

t  Holroyd,  J.  was  gone  to  chambers. 
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BoosBs  common  over  the  locus  in  quo.  Issue  had  not  been  joined  at  the 
Joras.  i^o  th^  ^^^  ^or  a  mandamus  was  obtained,  and  it  was  now 
contended,  first,  that  in  point  of  practice  the  mandamus  could 
not  issue  in  the  present  stage  of  the  proceedings,  and  second, 
that  as  far  as  they  had  gone,  no  question  appeared  to  be  involved 
in  the  cause,  which  could  justify  an  inspection  of  the  court  rolls. 

Per  Curiam  : 

Whether  the  rule  nisi  for  a  mandamus  was  regularly  obtained 
in  the  first  instance,  it  is  unnecessary  to  decide,  but  we  are 
clearly  of  opinion  that  it  is  for  the  interest  of  all  parties  that  it 
ought  to  issue. 

Rule  refused. 


1826.  THE    KING   V.    LYON    and  ANOTHER-t 

''^^'  (5  Dowl.  &  By.  497—500;  8.  C.  3  L.  J.  K  B.  92.) 

[  ^^  ]  A  right  of  way  for  all  the  King's  subjects  to  pass  and  repass  with 

their  carts  and  carriages,  is  not  restrained  because  all  carriages  cannot 
pass  and  repass. 

Where  a  way  has  been  recognized  as  public  in  an  Act  of  Parliament 
for  making  streets,  squares,  &c.  it  is  not  necessary  that  it  should 
be  adopted  by  the  parish  to  make  it  a  public  way. 

Indictment  for  not  repairing  a  highway  in  the  parish  of 
St.  Pancras,  in  the  county  of  Middlesex.  Plea,  not  guilty.  At  the 
trial  before  Abbott,  Ch.  J.,  at  the  Middlesex  adjourned  sittings 
after  last  Term,  it  appeared  in  evidence  that  the  place  indicted 
formed  a  communication  between  Sidmouth  Street  and  James 
Street,  in  the  neighbourhood  of  Gray's  Inn  Lane  Boad,  and  was 
arched  over,  there  being  a  dwelling-house  over  the  arch.  The 
archway  was  only  nine  feet  in  width  and  ten  in  height,  through 
which  it  was  proved  that  neither  vans  nor  stage  coaches  could 
pass  or  repass.  By  an  Act  of  Parliament  passed  in  1810, 
certain  streets,  lanes  and  squares  built,  or  to  be  built,  on  land 
belonging  to  a  Mr.  Harrison,  were  directed  to  be  paved  by  the 

t  Referred  to  in  the  judgment  of  (1873)  L.  E.  8  C.  P.  704,  716; 
KXATINO,   J.,    in    CubiU   v.    Maxw     42  L.  J.  C.  P.  278,  283.— B.  C. 
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commiBsionerB  for  paving  streets,  &c.  in  the  parish  of  St.  Pancras.     The  Kn^o 
The  way  in  question  went  over  land  belonging  to  Mr.  Harrison,       lyok. 
and  before  the  passing  of  the  Act  had  existed  as  a  way.    It  had, 
however,  never  been  adopted  or  repwred  by  the  parish,  but  had 
occasionally  been  mended  with  gravel  by  private  individuals 
residing  in  the  neighbourhood.    On  the  part  of  the  defendants 
it  was  objected,  first,  that  the  evidence  did  not  support  the 
description  given  of  the  way  in  the  indictment,  ^inasmuch  as  all      [  ^498  ] 
the  King's  subjects  could  not  pass  and  repass  with  their  carts  and 
carriages  as  therein  alleged ;  and  second,  that  as  there  was  no 
evidence  of  the  parish  having  acquiesced  in  the  dedication  of  the 
way  to  the  public,  it  was  not  a  public  road  which  the  defendants 
were  bound  to  repair.    The  Lord  Chief  Justice  overruled  both 
objections,  and  the  defendants  were  found  guilty. 

Abraham  now  moved  for  a  new  trial : 

The  indictment  alleges  that  the  way  in  question  was  used  for 
all  the  liege  subjects  of  our  lord  the  King  and  his  predecessors, 
with  their  horses,  carts  and  carriages,  to  go,  return,  pass,  ride, 
and  labour,  at  their  free  will  and  pleasure.  The  word  ''  carriages  " 
must  mean,  ex  vi  termini,  all  carriages.  Now,  it  was  proved  that 
all  carriages  could  not  pass  and  repass,  it  being  in  evidence  that 
neither  vans  nor  stage  coaches  could  pass  and  repass,  and  there- 
fore there  is  a  fatal  variance,  because  the  evidence  only  shews 
a  limited  right  in  the  public :  Rex  v.  Marquis  of  Buckingham^ 
That  was  an  indictment  for  not  repairing  a  public  bridge,  over 
which  it  was  alleged  the  King's  subjects  had  a  right  to  go  ''  at 
their  free  will  and  pleasure,"  and  it  appearing  in  evidence  that 
there  was  a  bar  across  the  bridge,  which  was  kept  locked  except 
in  times  of  flood,  it  was  held  that  the  public  had  only  a  limited 
right  to  use  the  bridge  at  such  times,  and  consequently  the 
variance  was  adjudged  fatal. 

(Batley,  J.:  That  case  does  not  bear  on  this.  The  same 
point  was  afterwards  brought  before  this  Court  in  another  case. 
If  you  claim  a  right  to  go  over  a  way  at  all  times  of  the  year,  and 
it  appears  in  evidence  that  you  are  not  entitled  at  some  period  of 

t  4  Camp.  189. 

M  M  2 
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The  Kino     tbe  year,  then  the  indictment  fails  in  proof.    Here,  all  that 
Lton.       is  claimed  is  a  right  of  way  for  all  the  King's  subjects  to  pass 
and  repass  with  their  carriages ;  i.e.  such  carriages  as  the  way 
will  allow  of  passage.) 

Second,  assuming  that  this  is  a  way  recognized  by  the  Act  of 
1810,  and  that  it  has  been  used  by  the  public,  still  as  there  was 
[  *^99  ]  no  evidence  that  *the  parish  had  acquiesced  in  the  dedication  by 
repairing  it  or  otherwise,  it  is  not  a  public  road  which  the  parish 
are  bound  to  repedr :  Rex  v.  St.  Benedict.f 

(Baylet,  J. :  In  that  case  the  road  was  originally  set  out  under 
an  Inclosure  Act,  and  the  right  to  use  it  was  limited  to  certain 
persons  only,  and  though  the  public  had  used  it  for  many  years, 
the  Court  held  that  the  mere  use  of  it  was  not  a  sufficient 
evidence  of  a  dedication  of  it  to  the  public.) 

Abbott,  Ch.  J. : 

The  first  point  is  clearly  not  tenable.  The  allegation  that  this 
is  a  way  for  all  the  King's  subjects  to  pass  and  repass  with  their 
carriages,  means  only  that  all  the  King's  subjects  have  a  right 
to  pass  with  such  carriagQ3  as  the  way  will  admit  of  passage. 
There  are  many  lanes  in  the  country  which  are  not  wide  enough 
for  a  waggon  to  pass,  but  that  would  not  make  it  the  less  a 
public  way  for  all  the  King's  subjects  to  pass  and  repass  with 
their  carriages  ;  i.e.  such  carriages  as  the  way  will  allow  of 
passage.  Here  there  was  abundant  evidence  that  all  the  King's 
subjects  had  passed  and  repassed  with  such  carriages  as  the 
archway  would  allow.  Then,  as  to  the  second  point,  it  appears 
that  before  the  passing  of  the  Act  in  1810  there  had  been  a  way. 
The  Act  itself  recites  that  Mr.  Harrison  had  formed  a  plan,  and 
had  entered  into  an  agreement  with  the  commissioners,  for 
building  certain  streets  and  squares  upon  his  land,  and  that  it 
would  be  desirable  that  such  streets  and  squares,  when  built, 
should  be  placed  under  the  authority  of  the  commissioners  for 
paving  St.  Fancras  ;  aiid  then  it  points  out  the  mode  of  setting 
out  the  footways  and  carriage  ways,  and  the  manner  in  which 
t  23  E.  E.  341  (4  B.  &  Aid.  447). 
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they  are  to  be  paved.    This,  amongst  other  ways,  is  recognized     Thb  King 
by  the  Act.    If  it  is  said  that  because  this  particular  way  has       lton. 
not  been  recognized  by  the  commissioners,  by  repairing  it,  the 
defendants  are  to  be  exempt  from  the  liability  to  repair,  the  same 
objection  would  apply  to  any  of  the  principal  streets  marked  out 
by  the  Act. 

Batley,  J. :  [  600  ] 

The  Act  of  Parliament  makes  this  a  public  road,  and  therefore 
the  adoption  by  the  parish,  to  make  it  a  public  road,  is  not 
wanted. 

HoLBOTD,  J.  and  Littledale,  J.  concurred. 

Rvle  refused. 


634  [K.B. 


1826.  DOE  V.  LLOYD, 

Feb.  16. 
(4  L.  J.  K  B.  16^—160.) 

^       ^  A  forfeiture  cannot  be  enforced  in  respect  of  an  act,  which  of  itself 

might  work  a  forfeiture ;  but  which,  by  a  subsequent  act,  is  rendered 
void. 

Thus,  when  a  lease  contained  a  clause  of  forfeiture  in  case  the  tenant 
should  assign  that  lease,  and  the  tenant  did  assign  it  to  trustees,  for  the 
benefit  of  his  creditors ;  and  upon  this  deed,  (treated  as  an  act  of  bank- 
ruptcy,) a  commission  issued  against  the  tenant ; — it  was  held,  that  this 
assignment  turning  out  to  be  void  was  not  sufficient  to  entitle  the  land- 
lord to  enforce  it  as  a  ground  of  forfeiture. 

This  was  an  ejectment  seeking  to  recover  possession  of  a  house 
and  premises,  demised  by  the  lessor  of  the  plaintiff,  by  a  lease, 
which  contained  a  clause  of  forfeiture  in  case  the  tenant  should 
assign  the  lease  in  writing.  The  tenant  did  in  fact  execute  an 
assignment  in  writing,  but  it  was  to  trustees  for  the  benefit  of 
his  creditors;  and  that  assignment  was  afterwards  successfully 
treated  as  an  act  of  bankruptcy,  upon  which  a  commission 
issued  against  him.  On  the  trial  of  the  cause,  the  Judge 
nonsuited  the  plaintiff;  conceiving  that  the  assignment,  turning 
out  afterwards  to  be  void,  could  not  be  set  up  by  the  landlord 
to  insist  upon  a  forfeiture.  A  rule  was  obtained  to  set  aside 
that  nonsuit;  and  was  argued  in  the  course  of  the  last 
Term. 

HoLBOYD,  J.  now  delivered  the  judgment  of  the  Court,  who,  he 
said,  were  of  opinion  that  the  assignment  was  void  in  toto,  being 
followed  by  a  bankruptcy,  which  was  founded  upon  that  very 
assignment.  If  then  it  was  void,  it  was  void  against  all  the 
world ;  and  especially  it  must  be  so  held  against  one  who  wished 
to  establish  it  merely  to  enforce  a  forfeiture.  It  had  been  pressed, 
in  the  argument  on  the  part  of  the  plaintiff,  that  it  was  a  valid 
assignment  when  executed,  and  so  continued  until  it  was  over- 
reached by  the  commission  of  bankruptcy ;  but  upon  this  point 
the  Court  did  not  think  it  necessary  to  give  an  opinion,  as,  even 
if  the  assignment  remained  good,  until  it  was  defeated  by  a  subse- 
quent proceeding,  this  circumstance  was  no  answer  from  a  person 
[  *160  ]      who  wished  to  establish  it  *merely  to  work  a  forfeiture.    Its 
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effect  was  destroyed;  and  it  therefore  could  not  be  set  up  for  such  doe 

a  purpose,  Lloyd. 

Judgment  ofnonsvit. 


RODHAM  V.  BEERY.  i826. 

(4  L.  J.  KB.  202-203.)  ^^^' 

A  distress  may  be  taken  for  arrears  of  a  rent  charge,  created  by  will ;         ^        J 
althougb  the  testator  does  not  in  terms  give  a  power  to  distrain.    That 
power  is  a  consequence  drawn  by  law  from  the  rent  charge. 

Bbpleyin.  Avowry — 1.  That  before  the  plaintiff  had  any  thmg 
in  the  close,  in  which  &c.  to  wit,  on  &c.  at  &c.,  one  T.  W.  was 
seised  in  his  demesne  as  of  fee  of  certain  tenements  and  premises, 
called  &c. ;  of  which  the  said  close,  in  which  &c.  was  part  and 
parcel.  And  being  so  seised,  he,  by  will,  gave  and  bequeathed 
to  the  defendant  one  annuity,  or  clear  yearly  rent-charge,  of 
101.  8s.  during  his  natural  life,  to  be  issuing  out  of,  and  charged 
upon  the  said  premises,  called  &c.  of  which  the  close,  in  which 
&c.  was  part  and  parcel,  and  to  be  paid  to  him  weekly,  after  the 
rate  of  4«.  per  week ;  the  *first  payment  to  be  made,  after  the  [  •sos  ] 
expiration  of  one  week  from  the  day  of  the  death  of  J.  W. 
the  testator's  brother.  The  avowry  proceeded  to  state  the 
death  of  the  testator  without  revoking  or  altering  his  will;  the 
death  of  J.  W.  the  testator's  brother ;  and  that  afterwards  a  sum 
became  due  to  the  defendant  for  arrear  of  this  rent  charge; 
and  thereupon  justified  the  taking  of  the  goods  as  a  distress  for 
the  rent  in  arrear.  2.  A  similar  avowry,  but  calling  the 
thing  bequeathed  an  annuity,  or  clear  yearly  rent;  and  not  a 
rent  charge. 

Plea  in  bar. — 1.  That  the  testator  did  not  by  his  will  give  the 
defendant  any  right,  power,  or  authority  to  enter  in  or  upon 
the  said  close,  to  take  or  distrain,  in  which  &c.  as,  for,  or  in  the 
name  of  a  distress  for  the  said  annuity,  in  case  it  might  happen 
to  be  in  arrear ;  nor  did  the  will  contain  any  clause  or  power  of 
distress  for  the  same.  2.  A  similar  plea  in  bar,  in  answer  to  the 
second  avowry. 

Demurrer  to  both  pleas  in  bar ;  and  joinder  in  demurrer. 
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BoDHi^M  Carter  for  the  annuitant. : 

3EKBT  This  annuity  is  expresBly  given  as  a  rent  charge;  and  the 

power  of  distress  necessarily  attaches  upon  it.  Words  to 
empower  a  distress  for  a  rent  charge  are  not  necessary;  but 
if  this  should  be  doubted,  the  annuitant  need  not  rely  upon 
it;  because,  at  all  events,  this  is  a  rent  seek;  and,  for  this 
description  of  rent,  a  power  of  distress  is  given  by  4  Geo.  11. 
c.  28,  s.  5. 

He  was  here  stopped  by  the  Goubt,  who  called  upon 

Campbell,  contra : 

This  is  neither  a  rent  charge  nor  a  rent  seek,  it  is  merely 
a  sum  in  gross ;  and  the  use  of  the  expression  ''  rent  charge," 
makes  no  difference.  To  make  it  a  rent  charge,  a  power  to 
distrain  is  necessary ;  and,  if  it  is  but  a  rent  seek,  there  is  no 
instance  of  such  a  rent  created  by  will,  being  held  to  be  within 
the  4  Geo.  11.  c.  28.  In  Co.  Litt.  147  a.  Lord  Coke,  in  describing 
a  rent  charge  granted  out  of  one  manor,  with  power  to  dis- 
train in  another,  seems  to  consider  that  a  power  to  distrain  is 
necessary. 

Baylby,  J. : 

Bead  a  little  higher  up  in  the  same  page,  you  will  find  these 
words — '*  If  a  man  seised  of  lands  in  fee,  bindeth  his  goods  and 
lands  to  the  payment  of  a  yearly  rent  to  A.  of  B. ;  this  is  a  good 
rent  charge  with  power  to  distreine,  albeit  there  be  no  expresse 
words  of  charge,  nor  to  distreine."  And  in  the  margin  Butts* 
case,  7  Co.  Bep.  28,  is  referred  to. 

The  learned  counsel  here  gave  up  the  point. 

By  thb  Coubt; 

An  express  power  to  distrain  is  not  necessary :  it  is  a  conse- 
quence. 

Judgment  for  the  avowant. 
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TENNER  V.  DUPLOCK  and  Another.  i824. 

May  8. 
(2  Bing.  10—12 ;  S.  C.  9  Moore  38 ;  2  L.  J.  0.  P.  102.)  

Payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's  title  has  '-  -' 
expired,  and  after  the  lessee  has  notice  of  an  adverse  claim,  does  not 
amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual 
attornment,  unless  at  the  time  of  payment  the  lessee  knows  the  precise 
nature  of  the  adverse  claim,  or  the  manner  in  which  the  lessor's  title 
has  expired. 

Bbpleyin.  Defendants  avowed  and  made  cognizance  for  one 
year's  rent  of  a  cottage  and  land,  holden  by  Fenner,  as  tenant 
to  Duplock.    Plea,  non  tenvit. 

At  the  trial  before  Best,  J.  at  the  last  Sussex  Assizes,  the  case 
proved  was  in  substance  as  follows : 

Duplock  bought  the  premises  in  the  year  1798  of  Collins,  who 
took  them  under  the  will  of  Brooks.  In  1812,  Duplock  let  them 
to  Fenner,  who  paid  rent  to  Duplock  regularly  till  Collins  died  in 
1815.  Judge,  the  heir  at  law  of  Brooks,  then  set  up  a  claim  to 
the  estate,  alleging  that  Collins  took  only  a  life-interest  under 
Brooks's  will,  and  Fenner,  the  rent  having  been  demanded  of 
him  by  Judge,  refused  to  pay  it  any  longer  to  Duplock ;  Duplock 
distrained,  when  Fenner,  after  consulting  with  his  professional 
adviser,  paid  the  rent  to  Duplock,  and  continued  to  do  so  till 
1821.  At  that  period  Judge  renewed  his  claim,  and  Fenner 
acquiescing  in  it,  and  refusing  to  pay  rent  any  longer  to 
Duplock,  Duplock  distrained  in  1828,  and  the  present  replevin 
ensued.  From  some  of  the  evidence  in  the  cause,  the  jury  were 
induced  to  believe  that  Duplock  knew  he  took  an  estate  only  for 
the  life  of  Collins,  and  that  though  Fenner,  from  1816  to  1821, 
knowing  of  the  existence  of  Judge's  claim,  had  paid  rent  to 
Duplock,  yet  that  he  had  paid  it  in  ignorance  of  the  precise 
nature  of  Judge's  claim,  and  in  ignorance  that  Duplock  had  only 
an  estate  for  the  life  of  Collins ;  and  considering  the  payments 
to  have  been  made  thus  in  ignorance,  they  found  a  verdict  for 
the  plaintiff,  under  the  direction  of  the  learned  *Judge,  who  put       [  *ii  } 
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Fenker      it  to  them,  whether  the  paymentB  had  been  made  with  full 
DuPLocE.     knowledge  of  the  state  of  Duplock's  title. 

Bosanquetf  Serjt.  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  found  for  the  plaintiff  should  not  be  set  aside,  and 
instead  thereof,  a  verdict  entered  for  the  defendants,  on  the 
ground  that  payment  of  rent  to  Duplock  by  Fenner,  after  he 
knew  the  existence  of,  and  had  consulted  on,  Judge's  claim,  was 
an  acknowledgment  of  Duplock  as  landlord,  equivalent  to  a  new 
taking,  if  indeed  it  did  not  amount  to  an  actual  attornment ;  and 
that  as  he  had  taken  the  premises  of  Duplock,  an  attornment  to 
Fenner  would  be  void  under  the  stat.  of  11  Geo.  n.  c.  19. 

Best,  Gh.  J. : 

I  entertain  the  same  opinion  now  as  at  the  trial  of  the  cause ; 
it  was  a  fit  question  to  leave  to  the  jury,  whether  Fenner,  sub- 
sequently to  the  death  of  Collins,  paid  rent  to  Duplock  in 
ignorance  of  the  nature  of  Duplock's  title,  and  the  jury  having 
decided  that  such  was  the  case,  have  put  an  end  to  any  question 
of  law.  According  to  the  case  of  England  d.  Sybum  v.  Slad£,\  a 
tenant,  though  he  cannot  dispute  the  right  of  his  landlord  to 
demise,  may  shew  that  his  title  has  expired,  and  the  rule  is 
founded  on  good  sense  and  justice ;  because  if  it  were  otherwise, 
the  tenant  might  be  called  on  to  pay  his  rent  twice  over. 
Although,  however,  a  tenant  may  shew  that  his  landlord's 
title  has  expired,  yet  if  he  enters  on  a  new  tenancy,  he  shall 
be  bound ;  but  before  he  can  be  so  bound,  it  must  appear  that 
he  was  acquainted  with  all  the  circumstances  of  the  landlord's 
title :  the  landlord,  before  he  enters  into  any  new  contract,  must 
[  •12  ]  say  openly,  "  My  former  title  is  at  an  end  ;  *will  you,  notwith- 
standing, go  on?"  The  defendant  in  the  present  case  knew 
that  his  title  was  at  an  end  ;  was  it  honest  in  him  to  persist  in 
his  claim,  and  to  call  for  rent  under  such  circumstances  ?  There 
is  no  ground  whatever  for  saying  that  any  attornment  took  place ; 
payment  of  rent  may  indeed  be  evidence  of  an  attornment ;  but 
before  we  can  decide  whether  an  attornment  has  taken  place,  we 
must  look  at  the  circumstances,  and  see  whether  they  do  not 

+  2  E.  E.  498  (4  T.  E.  682). 
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rebut  the  presumption  of  an  attornment,  and  the  circumstances      Fbhnbb 
of  the  present  case  repel  any  such  presumption.    The  jury  have     ditplock. 
found  in  what  way  the  bargain  was  entered  on ;  the  defendant 
knowing  he  had  no  title,  and  the  plaintiff  not  knowing  in  what 
way  the  defect  was  occasioned;   it  would,  therefore,  be  gross 
injustice  if  we  were  to  set  aside  the  verdict,  or  grant  a  new  trial. 

Pabk,  J. : 

If  the  point  had  been  differently  stated  to  the  jury,  there 
might  have  been  ground  of  complaint,  but  the  question  was 
fairly  left  to  them,  and  it  is  not  material  for  the  Court  to  express 
an  opinion  as  to  the  verdict.  I  think  I  should  not  have  con- 
curred in  it;  but  as  the  Ghibf  Justice  has  expressed  himself 
satisfied,  the  verdict  ought  not  to  be  disturbed. 

BUBBOUOH,  J. : 

The  question  of  fact  was  properly  left  to  the  jury,  and  they 
having  decided  it,  the  rule  must  be 

Refused. 


DOE  DEM.  WILL80N  aj^d  Others  v.  PHILLIPS.  i824. 

(2  Bing.  1.^—17  ;  S.  C.  9  Moore,  46;  2  L.  J.  C.  P.  103.)  ^daylO. 

In  an  agreement  to  let,  in  which  there  was  no  clause  of  re-entry,  the  [  ^3  ] 
following  stipulation  was  held  to  be  a  covenant,  and  not  a  condition 
operating  in  defeasance  of  estate :  *'  It  is  also  hereby  agreed  and  clearly 
understood,  that  in  case  the  said  A.  W.,  or  his  heirs,  executors,  and 
assigns,  should  want  any  part  of  the  said  land  to  build,  or  otherwise,  or 
cause  to  be  built,  then  the  said  T.  E.,  or  his  heirs,  executors,  or  assigns, 
shaU  and  will  give  up  that  part  or  parts  of  the  said  land  as  shall  be 
requested  by  the  said  A.  W.,  by  his  making  an  abatement  in  proportion 
to  the  rent  charged,  and  also  to  pay  for  so  much  of  the  fence,  at  a  fair 
valuation,  as  he  shall  have  occasion  from  time  to  time  to  take  away,  by 
his  giving  or  leaving  six  months*  notice  of  what  he  intends  to  do." 

Tms  ejectment  was  brought  on  the  engagement  to  give  up 
possession,  contained  in  the  following  agreement: 

"  Memorandum  of  an  agreement  between  Mr.  Archer  Willson, 
of  Stockwell,  in  the  county  of  Surrey,  of  the  one  part,  and 
Thomas  Bippon,  Esq.,  of  Clapham  Boad,  of  the  same  county, 
of  the  other  part,  viz. : 
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Doe  dem.         "  A.  W.  agrees  to  let  (certain  pieces  of  land  described  in  the 
r.  agreement,)  and  T.  B.  agrees  to  take  the  above-mentioned  pieces 

PHILUP8.  qi  l2i,nd,  for  the  term  of  twenty-one  years,  by  paying  to  A.  W.  or 
his  heirs,  executors,  administrators,  or  assigns,  a  yearly  rent  of 
SOL,  clear  of  all  taxes  or  abatement  whatever,  either  parochial  or 
parliamentary,  that  are  imposed  or  may  hereafter  be  imposed ; 
and  it  is  also  further  agreed,  and  clearly  understood,  that  in  case 
the  said  A.  W.  or  his  heirs,  executors,  and  assigns,  should  want 
any  part  of  the  said  land  to  build  or  otherwise,  or  cause  to  be 
built,  then  the  said  T.  B.,  or  his  heirs,  executors,  or  assigns, 
shall  and  will  give  up  that  part  or  parts  of  the  said  land  as  shall 
be  requested  by  the  said  A.  W.,  by  his  making  an  abatement  in 
proportion  to  the  rent  charged,  and  also  to  pay  for  so  much  of 
the  fence,  at  a  fair  valuation,  as  he  shall  have  occasion,  from 
time  to  time,  to  take  away,  by  his  giving  or  leaving  six  months* 
notice  of  what  he  intends  to  do.    And  T.  B.  agrees  to  fence  in 

[  *i4  ]  the  said  pieces  of  *land  with  new  oak-posts,  rails,  and  pales ;  to 
keep  the  same  in  good  tenantable  repair  during  the  term ;  the 
walls  of  the  foundation  of  the  intended  building  to  remain  as 
they  now  stand  until  wanted  to  build  on  ;  the  rent  to  commence 
the  29th  September  next.  Witness  our  hands  this  12th  day  of 
September,  1809.  And  it  is  also  further  agreed,  that  after 
A.  W.,  or  his  heirs,  executors,  or  assigns,  have  taken  so  much 
of  the  said  land,  not  leaving  one  acre,  or  as  much  as  will  satisfy 
T.  B.,  then  T.  B.  shall  be  at  full  liberty  to  relinquish  the  remain- 
ing part  of  the  land ;  and  A.  W.  agrees  to  pay  to  T.  B.  a  fair 
valuation  for  the  remainder  of  the  said  fence,  so  measured 
and  valued  by  two  proper  persons,  one  chosen  by  T.  B.  and  the 
other  by  A.  W.,  or  his  heirs,  executors,  or  assigns,  and  whatever 
they  agree  to  shall  be  the  price.  Also,  if  A.  W.  shall  have 
occasion  to  take  down  the  cow-house  on  or  before  the  end  of 
five  years,  A.  W.  shall  pay  three-fourths  of  the  expence  of  the 
cow-houses,  and  if  within  ten  years,  one  half  of  the  expence. 
"  Witness,  "  A.  Willson. 

"  Henby  Willson.  "  Thomas  Bippon." 

The  lessors  of  the  plaintiff  were  executors  and  devisees  in 
trust,  under  the  will  of  Archer  Willson,  and  the  defendant 
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occupied  the  premises,  under  an  assignment  from  Bippon.    At     Dob  dem. 
the  trial  before  Best,  J.,  at  the  last  Assizes  for  the  county  of  r. 

Surrey,  it  was  contended,  on  the  part  of  the  defendant,  that  P^^^^*- 
the  engagement  to  give  up  possession  when  the  lessor  should 
require  it  for  the  purposes  of  building,  was  not  a  condition 
operating  in  defeasance  of  the  estate,  but  a  mere  covenant,  for 
the  breach  of  which  the  remedy  was  by  an  action  [for  damages, 
or  an  application  to  Chancery,  but  not  by  ejectment ;  and 
Best,  J.  being  of  this  opinion  the  plaintiff  was  nonsuited. 

Lawes,  Serjt.  now  applied  for  a  rule  nisi  to  set  aside  this  [  is  j 
nonsuit  and  have  a  new  trial.  He  contended  that  the  clause  in 
the  agreement  for  giving  up  possession,  when  the  lessor  should 
require  it  for  the  purpose  of  building,  was  a  condition,  and  not  a 
covenant,  and  he  cited  Doe  dem.  Wilson  v.  Abel,\  where  Lord 
Ellenborouoh  inclined  to  consider  a  similar  stipulation  as  a 
condition.  The  same  construction  was  pursued  in  RmseU  v. 
Coggins.l  If  the  lessor  had  entered,  and  had  been  sued  in 
trespass,  he  might  have  pleaded  liberum  tenementum;  and  if 
the  demise  had  been  replied,  he  might  have  shewn  that  it  was 
determined.  Turner  v.  Meymott^  was  an  authority  to  shew 
that  the  lessor  might  enter,  even  forcibly,  when  the  term  was 
determined. 

Best,  Gh.  J. : 

The  question  is  whether  this  stipulation  is  a  condition  or  a 
covenant.  I  am  of  opinion  that  it  is  a  mere  covenant;  and 
although  the  difference  may  at  first  sight  appear  to  be  technical, 
I  think  it  is  in  reality  far  otherwise.  If  this  be  a  covenant  a 
court  of  equity  would,  upon  proper  terms,  compel  a  specific  per- 
formance ;  but  if  it  be  a  condition,  would  send  the  parties  to  a 
court  of  law,  where  the  lessee  would  at  once  lose  his  land, 
without  being  able  to  enter  into  those  explanations,  or  call 
upon  the  lessor  for  those  proofs  of  the  sincerity  of  his 
intentions,  which  a  court  of  equity  would  be  able  to  obtain. 
That  court  would  determine  whether  it  was  according  to  good 

t  15  R  E.  343  (2  M.  &  S.  541).  §  25  E.  E.  612  (1  Bing.  158 ;  7 

t  8  Ves.  34.  Moore,  574 ;  1  L.  J.  0.  P.  13). 
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DoBdem.     conscience  that  the  lessor  should  enforce  the  covenant,  and 
r.  would  compel  him  to  shew  equitable  grounds.    For  this  reason, 

Phillips,  therefore,  I  am  inclined  to  consider  the  stipulation  a  covenant, 
rather  than  a  condition,  and  also  because  the  lessor,  if  he  had 
intended  it  to  be  a  condition,  might  have  inserted  an  express 
[  *16  ]  clause  of  re-entry.  The  agreement  contains  an  ^absolute  demise 
for  21  years,  and  this  can  only  be  defeated  by  terms  as  strong 
and  express  as  those  by  which  it  is  created ;  but  what  are  the 
terms  here  ?  "  It  is  also  further  agreed  and  clearly  understood, 
that  in  case  the  said  A.  W.,  or  his  heirs,  executors,  and  assigns, 
should  want  any  part  of  the  said  land,  to  build  or  otherwise,  or 
cause  to  be  built,  then  the  said  T.  B.,  or  his  heirs,  executors,  or 
assigns,  shall  and  will  give  up  that  part  or  parts  of  the  said  land 
as  shall  be  requested  by  the  said  A.  W.,  by  his  making  an  abate- 
ment in  proportion  to  the  rent  charged,  and  also  to  pay  for  so 
much  of  the  fence,  at  a  fair  valuation,  as  he  shall  have  occasion 
from  time  to  time  to  take  away,  by  his  giving  or  leaving  six 
months'  notice  of  what  he  intends  to  do."  As  this  is  an  occur- 
rence which  may  take  place  at  several  different  times,  every  one 
must  see  that  the  matter  may  be  better  adjusted  in  a  court  of 
equity  than  in  a  court  of  law ;  but  there  is  not  a  single  syllable 
in  the  agreement  to  create  a  condition,  because  a  condition 
defeats  that  which  has  been  before  granted,  and  there  are  no 
words  here  to  vest  in  the  lessor  of  the  plaintiff  a  right  of  entry. 
In  Mr.  Cruise's  Digest,  vol.  iv.  p.  426,  it  is  laid  down,  after  an 
extract  from  Littleton,  as  to  what  words  will  make  an  estate 
upon  condition,  ''  There  are  other  words  that  make  a  condition 
in  a  deed,  provided  a  power  of  entry  is  added  to  them.  Thus 
Littleton  says,  '  The  words  si  contingat  will  create  a  condition,  if 
a  power  of  entry  is  added ;  and  therefore  if  A.  grants  land  to  B., 
to  have  and  to  hold,  to  him  and  his  heirs,  and  if,  or,  but  if  it 
happen  that  the  said  B.  do  not  pay  to  A.  101.  at  Easter,  without 
more  words,  this  is  not  a  good  condition  ;  but  if  these  words  be 
added,  that  then  it  shall  be  lawful  for  A.  to  re-enter,  it  will  be  a 
good  condition.'  "  But  no  clause  of  re-entry  is  added  here.  In 
Doe  dem.  Wilson  v.  Abel  there  was  an  express  clause  of  re-entry, 
[  *i7  ]  and  the  only  question  in  that  case  was,  whether  *the  lessor 
might  enter  on  all  the  parcels  at  once,  or  was  obliged  to  give 


r. 
Phillips. 
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a  fresh  six  months*  notice  every  time  he  desired  to  build.    In     Bos  dem. 

WiLLSOV 

BusseU  V.  Cogging  the  instrument  is  not  set  out,  but  the  reporter 
calls  the  stipulation  in  dispute  a  proviso,  and  if  it  were  such, 
cadit  qiiesHo.  I  subscribe  to  the  doctrine  in  Turner  v.  Meymott, 
but  there  the  lessor  had  a  clear  right  of  entry.  The  modem 
cases  upon  this  subject  do  not  in  any  way  break  in  upon  the 
old :  the  old  are  perfectly  intelligible,  affording  a  clear  rule  to 
guide  our  decision  upon  the  present  occasion ;  and  upon  their 
authority  we  ought  to  refuse  the  rule  which  has  been  prayed. 

Park,  J. : 

Under  the  agreement  to  withdraw  from  occupation  an  act  is 
voluntarily  to  be  performed  by  the  defendant,  and  his  interest  in 
the  term  cannot  be  defeated  by  the  present  proceeding.  This 
clearly  appears  by  the  operative  words  of  the  stipulation,  ''  that 
the  said  Thomas  Bippon,  or  his  heirs,  executors,  or  assigns, 
shall  and  will  give  up  such  part  or  parts  of  the  said  land  as 
shall  be  requested  by  the  said  Archer  Willson ;  "  and  still  more 
forcibly  in  the  latter  part,  where  it  is  agreed,  ''  that  after  Archer 
Willson  shall  have  taken  so  much  of  the  said  land,  not  leaving 
one  acre,  Thomas  Bippon  shall  be  at  full  liberty  to  relinquish 
the  remaining  part." 

BuBBOuan,  J. : 

This  is  clearly  an  agreement  only,  and  not  a  condition^ 
because  there  are  things  to  be  done  on  both  sides ;  Bippon  is 
to  give  up  on  request^  and  Willson  is  to  make  an  abatement  of 
rent,  according  to  a  valuation. 

Suppose  there  had  been  a  demand  of  possession  and  no  abate* 
ment  of  rent,  the  defendant  could  never  have  been  deprived  of 
his  term  under  such  circumstances.  I  am  clear,  therefore,  that 
this  rule  must  be 

Refused. 
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1824.  ANDERSON  v.  CLAEKt 

Jfatj  13. 
-—  (2  Bing.  20—22.) 

^  "    ^  O.  had  been  in  the  habit  of  shipping  goods  at  Newry,  consigned  to  A. 

at  Liverpool,  to  be  sold  on  O.'s  aooount,  and  of  thereupon  drawing  bills 
of  exchange  upon  A.,  frequently,  in  anticipation  of  future  consign- 
ments. On  the  5th  of  January,  1819,  there  was  due  to  A.  a  balance  of 
1,659/.  arising  out  of  these  transactions.  On  the  6th,  0.  shipped  on 
board  a  ship  of  C.*s  goods  for  Liverpool  to  the  amount  of  5921, ;  con- 
signed them  to  A.,  sending  him  the  bill  of  lading  and  invoice ;  and  at 
the  same  time  drew  on  him  a  bill  for  500L — ^A.  having  refused  to  accept 
the  bill,  O.  indemnified  C,  who  thereupon  landed  the  goods  at  Newry, 
and  re-delivered  them  to  O.  :  Held,  that  A.  might  sue  0.  in  assumpsit 
for  the  non-delivery  of  the  goods. 

This  was  an  action  of  assumpsit  against  the  defendant,  as 
master  of  the  ship  Hannah^  to  recover  damages  for  the  non- 
delivery of  150  whole,  and  50  half  firkins  of  batter  shipped  at 
Newry,  in  Ireland,  by  John  Orr,  and  consigned  to  the  plaintiff  in 
Liverpool  on  the  7th  January,  1819. 

The  declaration  contained  two  special  counts  ;  the  first  of  which 
stated,  that  the  plaintiff  caused  the  goods  to  be  delivered  at 
Newry  on  board  the  vessel,  to  be  carried  to  Liverpool  for  freight, 
in  consideration  of  which  the  defendant  engaged  to  carry  and 
deliver  the  same  accordingly,  and  alleged  a  breach  in  not 
carrying  and  delivering  the  goods  to  the  plaintiff  at  Liverpool. 

The  second  count  stated  that  the  plaintiff  caused  the  goods 
to  be  delivered  at  Newry  on  board  the  vessel,  to  be  carried  to 
Liverpool ;  and  stated  that  the  goods  were  brought  to  Liverpool, 
and  alleged  a  breach  in  not  delivering  them  to  the  plaintiff  at 
Liverpool  or  elsewhere,  on  tender  of  the  freight  and  other 
reasonable  expences. 

The  declaration  also  contained  the  common  money  counts. 

The  defendant  pleaded  the  general  issue ;  and  the  cause  came 
on  to  be  tried  at  Guildhall,  before  Dallas,  Ch.  J.,  at  the  sittings 
after  Trinity  Term,  1819,  when  the  jury  found  a  verdict  for  the 

I  Cited  and  explained  by  Parke,  of  the   shipper  to  be  to    vest  the 

B.  in  his  judgment  in  Bryans  v.  Nix  property  in  the  ^tor  as  security  for 

(1839)  4  M.  &  W.  775;  8  L.  J.  (N.  S.)  antecedent  advances.    In  this  view 

Ex.  137,  143.     He  observed  that  the  the  decision  is  quite  consistent  with 

decision  was  on  the  ground  that  the  Shepherd  v.  Harrison  (1871)  L.  B. 

correspondence  proved  the  intention  5  H.  L.  116. — ^B.  C. 
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plainti£f  for  510Z.  19«.  6d.,  on  the  ground  that  the  particular  course     audebbon 
of  dealing  between  the  parties  gave  the  plaintiff  a  right  to  the      glabk. 
goods. 

In  the  ensuing  Term  a  motion  was  made  for  a  new  trial,  when  [  21  ] 
the  facts  were  directed  by  the  C!ourt  to  be  stated  in  a  case ;  upon 
which  it  appeared,  that  the  plaintiff  was  a  merchant  at  Liverpool, 
and  the  defendant  master  of  the  Hannah,  trading  as  a  general 
vessel.  Mr.  John  Orr,  a  merchant  at  Newry,  in  Ireland,  was  in 
the  habit  of  making  consignments  of  butter  from  Newry,  to  the 
plaintiff  at  Liverpool,  to  be  sold  on  Orr*s  account ;  and  was  also 
in  the  habit  of  thereupon  drawing  bills  of  exchange  on  the 
plaintiff. 

During  the  continuance  of  these  dealings,  Orr  frequently  drew 
upon  the  plaintiff  in  anticipation  of  future  consignments.  On 
the  5th  of  January,  1819,  there  was  a  balance  due  to  the  plaintiff 
on  account  of  such  transactions,  to  the  amount  of  1,659Z.  15«.  Id. 
Such  being  the  state  of  the  account,  Orr,  on  the  6th  of  January, 
1819,  shipped  200  casks  of  butter  on  board  the  Hannah  at  Newry, 
consigned  them  to  the  plaintiff,  sending  to  him  the  bill  of  lading 
and  invoice,  which  stated  the  price  of  the  butter  to  be  592Z.,  and 
at  the  same  time  drew  a  bill  on  him  for  500Z.  The  plaintiff 
having  refused  to  accept  the  bill,  Orr  indemnified  the  defendant, 
who  thereupon  landed  the  butter  at  Newry,  and  re-delivered  it 
to  Orr. 

A  long  correspondence  between  the  plaintiff  and  Orr,  together 
with  the  account  between  them,  was  set  out  in  the  case  and 
relied  on,  on  the  part  of  the  defendant,  to  show  that  the  200  casks 
were  not  shipped  on  the  general  account  between  the  plaintiff  and 
Orr,  but  specially  to  meet  the  bill  for  600Z.,  which,  the  plaintiff 
having  refused  to  accept,  it  was  contended  he  had  thereby  refused 
the  shipment,  and  having  no  interest  in  it,  was  not  entitled  to 
sue ;  but  the  Court  being  satisfied  with  the  finding  of  the  jury  on 
this  point, 

Taddy,  Serjt.,  who   had  been  called  on  to  support   the        [22) 
defendant's  case,  argued  that  even  if  the  consignment  to  the 
plaintiff  could  give  him  such  an  interest  in  this  butter  as  to  enable 
him  to  sue  for  it  in  trover,  there  was  no  contract  between  him 
R.B; — ^voL.  xxvn.  n  n 
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andbrsok  and  the  defendant  upon  which  he  could  maintain  an  action  of 
Clabk.  aBSompsit.  Express  contract  was  out  of  the  question;  and  a 
contract  could  not  be  implied,  nor  could  it  be  said  that  the 
plaintiff  had  caused  the  butter  to  be  shipped,  when  in  truth  it  was 
shipped  by  Orr,  to  be  sold  on  Orr*s  account,  and  the  defendant 
was  a  stranger  to  the  plaintiff.  The  circumstance  that  the 
consignment  was  to  be  sold  on  Orr's  account  disposed  of  all  the 
cases  in  which  it  had  been  holden  that  consignees  might  sue  on 
an  impUed  contract ;  for  whatever  interest  the  plaintiff  might 
have  in  these  goods,  the  property  in  them  remained  in  Orr. 

Bbst,  Gh.  J.  and  the  rest  of  the  Court,  however,  held  that  there 
was  no  weight  in  the  objection  raised.  They  considered  that 
Orr,  in  shipping  the  goods,  had  acted  as  the  plaintiff's  agent,  and 
that  though  the  plaintiff  might  not  have  an  absolute  property  in 
the  goods,  at  all  events  he  had  a  sufficient  qualified  interest  in 
them,  in  the  way  of  security,  to  entitle  him  to  sue  on  a  breach  of 
contract  for  non-delivery. 

Juigment  for  the  plaintiff . 


1824.  BANE  V.  METHUEN  akd   Others. 

^^^'  (2  Bing.  63—64 ;   S.  C.  9  Moore,  161 ;  2  L.  J.  0.  P.  121.) 

i^  ^^  3  Where  a  statute  givee  a  justice  junisdiction   over  an  offenoe,  it 

impliedly  giyee  him  power  to  apprehend  any  person  diarged  with 
such  offenoe. 

Thb  plaintiff  sued  the  defendants,  (two  magistrates  and  a 
constable,)  in  trespass  for  an  apprehension  and  detention  under 
the  following  warrant : 

"  Wilts,  to  wit.  To  the  constables  of  Castle  Combe,  in  the  said 
county,  and  to  all  other  constables,  tithing  men,  and 
others  whom  it  may  concern. 

Forasmuch  as  William  Taylor,  of  the  parish  of  Castle  Combe, 
in  the  said  county,  shopkeeper,  hath  this  day  made  information 
and  complaint  upon  oath  before  us,  two  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  said  county,  that  he  hath  good  cause 
to  suspect,  and  doth  suspect,  that  William  Bane,  late  of  Castle 
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Combe,  in  the  said  county,  sadler,  did,  on  Thursday,  the  6th  of  Banb 
February  last,  wilfully  and  maliciously  break  the  windows  of  "an  mbthubv. 
uninhabited  dwelling-house  in  the  said  parish  of  Castle  Combe, 
the  property  of  the  said  William  Taylor,  by  shooting  at  the  same 
with  a  gun,  and  the  said  William  Bane,  having  been  duly 
sunmioned  to  appear  before  us  to  answer  the  said  complaint,  hath 
neglected  so  to  do ;  these  are,  therefore,  to  command  you,  in  his 
Majesty's  name,  to  apprehend  and  bring  before  us,  or  some  other 
of  his  Majesty's  justices  of  the  peace  for  the  said  county  as  shall 
be  assembled  at  the  petty  sessions,  to  be  holden  at  the  Methuen 
Arms,  in  Corsham,  in  the  said  county,  the  said  William  Bane,  on 
Wednesday  the  19th  of  the  present  month,  to  answer  unto  the 
said  complaint,  and  to  be  further  dealt  withal  according  to  law. 
Herein  fail  you  not.  Given  under  our  hands  and  seals  the  5th 
of  March,  1828." 

At  the  trial  before  Best,  J.,  Salisbury  Smnmer  Assizes,  1828, 
the  neglect  of  summons  stated  in  the  warrant  ^having  been  [*^^] 
proved,  and  also  that  the  magistrates,  after  the  apprehension  of 
the  plaintiff,  convicted  him  of  a  malicious  trespass,  under  the 
1st  Geo.  lY.  c.  66,  t  the  learned  Judge  directed  a  nonsuit,  with 
liberty  for  the  plaintiff  to  move  to  enter  a  verdict,  it  having  been 
urged  on  his  part,  that  there  was  no  clause  in  the  above  Act  of 
Parliament  authorizing  the  magistrates  to  apprehend  him  till 
after  conviction. 

Vaughan,  Serjt.  having  on  this  ground  obtained  a  rule  nisi, 
after  citing  Shergold  v.  HoUoway^X  and  HiU  v,  Bateman,% 

Pell,  Serjt.  (and  Taddy^  Serjt.  was  with  him)  now  shewed 
cause  against  the  rule : 

In  the  first  of  the  cases  cited  the  magistrates  had  no 
jurisdiction  ;  in  the  second,  the  proceeding  ought  to  have  been  by 
distress ;  but  by  the  general  law  a  magistrate  cannot  decide 
ex  parte,  and  is  therefore  bound  to  summon  the  party  charged 
with  an  offence ;  if  he  omits  to  appear,  a  warrant  to  apprehend 

t  Since  repealed;   but  that  does         t  2  Str.  1002. 
not  affect  the  principle  of  the  de-         §  1  Str.  711. 
dsion. — R.  C. 

NN  2 
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Bake  becomes  necessary  to  enforce  the  summons,  and  such  a  warrant 
Methubn.  ^®  magistrates  are  authorized  to  issue.  It  is  clear  that  when  an 
Act  of  Parliament  gives  a  justice  jurisdiction  over  an  offence,  it 
impliedly  gives  him  a  power  to  make  out  a  warrant,  and  bring 
before  him  any  person  charged  with  such  offence :  Hawkins,  P.  C. 
b.  2,  c.  18,  s.  15 ;  12  Co.  Rep.  181  b.  The  Queen  v.  Simpson  A 
As  to  the  Act  in  question,  by  the  third  section  constables  are 
empowered  to  apprehend  for  an  offence,  even  without  a 
warrant. 

Vaughan  said  nothing  in  support  of  his  rule,  which  was 

immediately 

Discharged. 


[70] 


1824.  DOE  DEM.  WHALHEAD  v.  08SINGBR00KE. 

May  11. 

(2  Bing.  70 ;  S.  0.  9  Moore,  68 ;  2  L.  J.  0.  P.  105.) 


There  may  be  oonourrent  customs  in  a  manor  oonrt  to  bar  copyhold 
entails,  by  surrender  and  by  recovery. 

Thb  question  in  this  cause,  which  came  on  for  trial  at  the 
Nottingham  Summer  Assizes,  1828,  was,  whether  the  entails  of 
copyhold  estates,  lying  within  and  being  parcel  of  the  manor  of 
Gollingham  Northby,  and  Southby,  can,  by  the  custom  of  the 
manor,  be  barred  by  surrender,  or  only  by  a  recovery  suffered  in 
the  manor  court.  Forty-seven  instances  of  barring  by  recovery, 
and  seven  of  barring  by  surrender  were  proved ;  whereupon  the 
jury  found  that  a  recovery  was  necessary,  and  a  verdict  was  taken 
for  the  plaintiff. 

The  learned  Judge  who  presided  having  omitted  to  state  to  the 
jury  that  the  customs  of  barring  entails  by  surrender  and  by 
recovery  might  be  concurrently  good. 

Toddy f  8erjt.  in  Michaelmas  Term  last  obtained  a  rule  nisi 
for  a  new  trial,  and  the  question  coming  on  now  to  be  argued  by 
Vaughan,  Serjt.,  who  shewed  cause  against  the  rule,  and  relied 
on  the  language  of  Dampieb,  J.  in  Roe  d.  Bennett  v.  Jeffery,  I 

t  10  Mod.  248.  X  H  E.  B.  597  (2  M.  &  S.  92). 
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The  Court  referred  to  EveraU  v.  SmaUey,\  Doe  d.  Wight- 
wick  V.  Truby  I  as  conclusive,  on  the  point  that  both  the 
customs  might  be  concurrently  good,§  and  made  the  rule 

Absolute, 


Doe  dem. 
Whalhbao 

V. 
OSSINQ- 
BBOOKS. 


HOLMES  V.   GOEING.II 
HOLMES  V.  ELLIOTT. 

(2  Bing.  76—85 ;  8.  0.  9  Moore,  166;  2  L.  J.  0.  P.  134.) 

A  way  of  necessity  is  limited  by  the  necessity  which  created  it, 
and  ceases,  if  at  any  subsequent  period  the  party  entitled  to  it  can 
approach  the  place  to  which  it  led,  by  passing  over  his  own  land. 

These  were  actions  of  trespass  for  breaking  and  entering 
plaintiff's  close  at  Lymister,  otherwise  Leominster,  in  Sussex, 
and  forcing  and  breaking  open  his  gate  and  its  fastenings. 


1824. 
May  20. 

[76] 


t  2  Str.  1197. 

}  2  Bl.  946. 

§  In  such  a  case,  a  surrender 
according  to  the  custom  may  still 
be  good  without  reference  to  the 
conditions  prescribed  by  the  Fines 
and  Becoveries  Act  (3  &  4  Will.  IV. 
c.  74)  s.  52.— B.  0. 

II  In  Frodor  v.  Hodgson  (1855)  10 
Exch.  824,  828,  24  L.  J.  Ex.  195,  the 
following  observations  are  made 
in  the  course  of  the  argument: — 
**Pakkk,  B.  :  The  extent  of  the 
authority  of  Holme$  y .  Goring  is,  that, 
admitting  a  grant  in  general  terms, 
it  may  be  construed  to  be  a  grant 
of  a  right-of-way  as  from  time  to 
time  may  be  necessary.  I  should 
have  thought  it  meant  as  much  a 
grant  for  ever  as  if  expressly  in- 
serted in  a  deed,  and  it  struck 
me  at  that  time  that  the  Court 
was  wrong;  but  that  is  not  the 
question  now.  Aldebson,  B.  : 
Probably,  if  this  case  be  taken  to  a 
court  of  error,  Holmes  v.  Goring  will 
be  reviewed."  The  observation  of 
Parke,  B.  is  cited  by  Bjjlokbubn,  J. 
delivering  the  judgment  of  the 
Court  in  Pearson  v.  Spencer  (1861) 


1  B.  &  8.  571,  584,  with  the 
addition :— *  *  We  certainly  do  not  feel 
inclined  to  extend  the  authority  of 
Holmes  v.  Goring  so  far  as  to  hold 
that  the  person  into  whose  possession 
the  servient  tenement  comes,  may 
from  time  to  time  vary  the  direction 
of  the  way  of  necessity  at  his 
pleasure,  so  long  as  he  substitutes  a 
convenient  way."  Pearson  v.  Spencer 
was  a  question  of  the  effect  of  a 
devise  by  which  the  testator  divided 
his  land  between  two  devisees,  and 
the  Court  of  Exchequer  Chamber 
affirmed  the  judgment-  of  the  Court 
of  Queen's  Bench,  on  the  ground 
that  though  there  was  not  a 
strict  way  of  necessity,  the  sur- 
rounding circumstances  showed  the 
implied  intention  of  the  testator 
to  grant,  with  one  of  the  parcels, 
the  enjoyment  of  a  certain  way 
over  the  other.  In  giving  judg- 
ment, Erle,  Ch.  J.,  referring  to  the 
argument  of  Mr.  Mdlish  for  the 
appellant,  observed  (3  B.  &  S.  767) : 
— *<  We  are  inclined  to  concur  with 
him  that  a  way  of  necessity,  strictly 
so  called,  ends  with  the  necessity  of 
it."   Thejudgmentof  Blackburn,  J. 
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Holmes  The  defendant  Goring  pleaded,  first,  not  guilty,  on  which  issne 

OoBiNo.  was  joined  ;  secondly,  a  right  of  way  of  necessity,  alleging  that 
the  close  in  which,  &c.,  together  with  another  close  adjoining  on 
the  east,  did  lie  between  two  other  closes  belonging  to  the 
defendant,  and  in  the  occupation  of  William  Elliott,  as  his 
tenant;  that  the  defendant,  at  the  time  of  the  conveyance, 
afterwards  stated,  was  seised  of  all  the  four  closes,  and  on  the 
7th  October,  1801,  enfeoffed  George  Duke  of  the  close  in  which, 
&c.,  and  the  other  close  adjoining  thereto  on  the  east,  and  that 
at  the  time  of  the  feoffment,  defendant  had  no  other  way  to  one 
of  the  said  closes  in  the  occupation  of  Elliott  but  over  the  close 
in  which,  &c.,  and  the  other  close  adjoining  thereto  on  the  east, 
and  was  therefore  entitled  to,  and  still  of  right  ought  to  have  for 
himself  and  tenants  a  convenient  and  necessary  way  thereto  over 
the  close  in  which,  &c.,  and  in  the  exercise  thereof  committed  the 
supposed  trespasses. 

Replication,  that  the  defendant  had  not  necessarily,  and  of 
right  ought  not  to  have  had,  and  still  of  right  ought  not  to  have 
for  himself  and  tenants  such  convenient  and  necessary  way  as  in 
the  said  second  plea  mentioned,  in  manner  and  form  as  in  that 
plea  alleged. 

The  plaintiff  also  made  new  assignment. 
[  77  ]  Issue  was  joined  on  the  above  replication  to  the  special  plea, 

and  also  upon  a  plea  of  not  guilty  to  trespasses  newly  assigned. 

These  issues  came  on  to  be  tried  at  the  Sussex  Spring  Assizes, 
1822,  before  Wood,  B.,  and  a  special  jury,  when  a  verdict  was 
found  for  the  plaintiff  on  the  issues  joined  on  the  plea  of  not 
guilty  to  the  declaration,  with  1$.  damages ;  and  for  the  defendant 
on  the  issue  on  the  plea  of  not  guilty  to  the  new  assignment,  and 
on  the  replication  to  the  second  plea, — subject  to  the  opinion  of 
the  Court  upon  a  case  in  substance  as  follows : 

in    Pearson    t.    Spencer ,   including         In  short,  Hohnee  v.  Goring  remains 

the    reference    to    the    observation  a  case   which  has  been  adversely 

of  Pabke,   B.,  is   again   cited   by  criticiBed.    But  it  has  not  been  over- 

NoRTH,  J.,  in  Deacon  v.  The  Souths  ruled;  and  if(as  suggested  by  Pii 


Eastern  By.    Co,    (1889)  61  L.  T.  B.  and  Aldsbsok,  B.)  a  court   of 

377,     379,    where,     however,    the  error   might  have  overruled   it  in 

question   arose  out  of  an   express  1855,  it  does  not  follow  that  it  should 

grant.  be  overruled  now. — ^E.  C. 
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Previoasly  to  the  year  1798,  the  defendant  was  seised  in  fee  of 
the  first  and  fourth  of  four  closes,!  called  the  Brooks,  (in  the 
parish  of  Lymister  in  Sussex,)  extending  in  a  line  eastward  from 
the  Littlehampton  and  Arundel  Boad  which  skirted  the  western 
side  of  the  first  close ;  and  having  no  means  of  approach  from 
the  Arundel  Boad  to  the  fourth  close  without  passing  through  the 
third,  enjoyed  a  right  of  way  out  of  the  first  close  through  the 
south  end  of  the  second  and  third  closes  into  the  fourth. 

In  1798,  the  defendant  being  then  and  still  seised  in  fee  of  a 
fifth  close,  in  the  occupation  of  Mrs.  Falconer,  which  extended 
from  the  Arundel  Boad  along  the  south  side  of  the  first,  second, 
and  a  part  of  the  third  close, — and  of  a  seventh,  which  extended 
along  the  south  side  of  the  fourth  close, — ^purchased  in  fee  the 
sixth  close,  which  extended  along  the  residue  of  the  south  side  of 
the  third ;  and  also  purchased  in  fee  the  second  and  third  closes, 
subject  to  a  term  in  George  Duke,  to  expire  in  1807. 

In  1801,  the  defendant  conveyed  to  George  Duke  by  feoffment 
in  fee  the  second  and  third  closes,  together  with  a  slip  out  of  the 
sixth,  extending  from  the  south  side  of  the  third  to  the  south  side 
of  and  bisecting  the  *sixth  close,  and  another  slip  extending  from 
the  south  side  of  the  fourth,  along  the  western  and  down  to  the 
south  side  of  the  seventh  close. 


Holmes 

V. 
GOKING. 


[•78] 


North. 


1. 

2. 

8. 

4. 

5. 

•   6. 

7. 

South. 


These  two  slips,  out  of  the  sixth  and  seventh  closes,  the 
defendant  repurchased  in  fee  of  George  Duke  about  the  year 
1810. 

t  See  the  plan. 
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HoLMBB  The  plaintiff,  who  held  the  aecond  and  third  cIoBea  under  Duke, 

OoMHG.      brought  this  action  against  the  defendant  for  entering  the  second 

close  in  1820,  in  the  exercise  of  his  alleged  right  of  way  over  it. 

It  appeared  in  evidence,  that  at  the  time  when  the  oldest 
witnesses  remembered  the  premises,  (about  seventy  years  back,) 
the  four  closes  called  the  Brooks  were  all  occupied  by  one  Amey, 
and  after  him  by  one  Bidding ;  but  that  about  forty  years  ago, 
and  since,  one  Stevens,  and  after  him  Bidding,  held  the  two  outer 
ones,  Duke  then  holding  the  two  middle  ones  only,  and  that  as 
far  back  as  living  memory  could  reach,  there  had  been  a  gate 
leading  from  close  1,  into  the  highway  from  Arundel  to  Little- 
hampton,  and  also  gates  of  communication  between  the  closes 
1,  2,  8,  and  4,  respectively  at  the  south-west  comers  of  each  of 
the  three  last  of  them,  and  during  that  time,  until  such 
[  *79  ]  obstruction  as  in  the  said  ^second  plea  mentioned,  the  occupier 
for  the  time  being  of  the  close  4,  had  been  accustomed  to  drive 
waggons  and  carts  from  the  highway  over  the  southern  extremity 
of  the  closes  1,  2,  and  S,  into  close  4,  and  so  back  again,  for  the 
convenience,  use,  and  occupation  of  the  last-mentioned  close. 

The  plaintiff  contended,  that  from  the  time  of  the  feoffment  in 
1801,  the  defendant  and  his  tenant,  even  though  they  should  up 
to  that  time  have  had  a  way  of  necessity  over  the  lactu  in  quo, 
ought  to  have  gone  from  the  Arundel  Boad  over  his  own  land, 
the  fifth  close,  towards  close  8  without  going  over  the  close  2 ; 
and  that  at  the  time  of  the  trespasses,  they  might  and  ought  to 
have  gone  from  the  Arundel  Boad  into  close  4,  entirely  over 
closes  5  and  6,  defendant's  own  lands. 

The  defendant  contended  that  the  necessity  of  the  way  was  to 
be  considered  with  reference  to  the  situation  of  the  properties  at 
the  date  of  the  feoffment. 

The  learned  Baron,  in  an  early  stage  of  the  trial,  required  that 
these  points,  if  raised  by  the  evidence,  should  be  reserved  for  the 
opinion  of  the  Court.  The  jury  found  that  the  ancient  and  usual 
way  from  and  to  close  4  had  been  and  was  immemorially  over 
said  closes  8,  2,  and  1  into  the  said  highway. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances  above  mentioned,  the  defendant  was  entitled  to 
a  verdict  on  the  issue  so  joined  on  the  replication  to  the  second 
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plea,  and  if  the  Court  should  be  of  opinion  in  the  affirmative,  the      Holmes 
verdict  was  to  be  entered,  and  defendant  to  have  judgment      qobiho. 
according  to  that  opinion ;  but  if  the  Court  should  be  of  opinion 
on  the  other  hand,  that  the  plaintiff  was  entitled  to  a  verdict  on 
that  issue,  then  the  verdict  was  to  be  entered  for  the  plaintiff 
generally. 

In  the  other  action  against  Elliott,  Goring's  tenant,  there  was 
a  third  plea,  stating  a  right  of  way  by  non-existing  grant ;  and 
in  which  it  appeared  that  Elliott  *had  married  Mrs.  Falconer,       [  *80  ] 
and  occupied  close  5.    In  other  respects,  the  two  cases  were  alike. 

This  case  was  argued  twice :  by  Lens  and  Toddy,  Serjts.,  in 
Trinity  Term,  1823,  and  by  Bosanquet  and  Toddy,  Serjts.,  in 
this  Term  (Easter,  1824). 

Arguments  for  the  plaintiff: 

At  the  time  of  this  action  the  defendant  had  no  way  of  necessity 
over  close  2*,  the  locus  in  qm.  If  he  had  one  by  prescription 
previous  to  the  year  1798  it  was  then  extinguished  oy  his  purchase 
of  close  2  in  fee :  Buckby  v.  Coles  A  But  there  was  even  in  1798 
no  necessity  for  a  way,  and,  consequently,  no  way  of  necessity 
for  the  defendant,  as  occupier  of  close  4,  over  close  2  into  the 
Arundel  Boad ;  he  might  have  reached  the  road  in  as  direct  a 
line  by  passing  out  of  close  8  into  and  along  the  north  side  of  his 
own  close  5 ;  and  this  he  might  equally  have  done,  even  after  he 
had  parted  with  closes  2  and  8  by  feoffment  in  1801.  But  in 
1810,  when  he  was  in  possession  of  the  whole  of  close  6,  he  might 
have  passed  out  of  the  south-west  comer  of  close  4  into  close  6, 
and  along  the  north  side  of  that  close  and  of  close  5  into  the 
Arundel  Boad ;  so  that  at  the  time  of  the  action  there  was  no 
necessity  for  his  passing  over  either  close  2  or  close  S ;  he  might 
have  reached  his  destination  by  as  direct  a  course  entirely  over 
his  own  land.  It  is  clear,  that  a  way  of  necessity  is  limited  by 
the  necessity,  and  when  the  necessity  ceases  the  right  of  way 
ceases:  Packer  v.  Welstead,X  Staple  v.  Heydon;  ^  but  in  the 
present  case  the  defendant's  grant  must  be  taken  most  strongly 
against  himself,  and  it  is  impossible  to  contend  that  there  was  an 

t  15  E.  B.  508  (5  Taunt*  311).  §  6  Mod.  4. 

X  2  Siderf.  39. 
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Holmes      implied  reservation  for  him  to  pass  over  the  land  of  his  feoffee, 
OoimrG.      when  he  might  avoid  it  by  passing  over  his  own. 


[  81  ]  Arguments  for  the  defendant : 

A  way  of  necessity  is  occasioned  by  the  owner  of  a  close  parting 
with  all  the  surrounding  land  through  which  he  has  been 
accustomed  to  approach  it :  it  is  a  reservation  implied  by  the 
very  nature  of  such  a  grant,  and  must  be  construed,  not  according 
to  the  variation  of  circumstances  after  the  grant,  but  with 
reference  to  the  situation  of  things  at  the  time  of  the  grant.  It 
would  occasion  the  greatest  inconvenience  if  such  a  right  were 
liable  to  be  altered  or  defeated  by  every  transfer  of  an  intervening 
close.  Now  at  the  time  of  the  feoffment  in  1801,  the  defendant 
being  cut  off  from  the  Arundel  Boad  by  the  slip  he  had  granted 
out  of  close  6,  and  by  the  transfer  of  closes  2  and  8,  had  no 
means  of  passing  from  close  4  to  the  Arundel  Boad,  except  over 
the  lands  of  Duke:  close  6  was  in  the  occupation  of  Mrs. 
Falconer,  and  though  the  defendant  was  seised  in  fee  of  it,  he 
would  have  been  liable  to  an  action  if  he  had  intruded  during 
the  continuance  of  her  interest. 

(Per  Cubum:  It  does  not  appear  on  the  case  that  Mrs. 
Falconer  had  any  interest, — ^she  might  have  been  a  mere 
servant.) 

She  is  stated  to  have  been  in  occupation,  and  the  Court  will 
intend  that  an  occupier  has  at  least  an  interest  from  year  to  year. 
At  all  events  the  defendant  must  have  passed  over  part  of  close  8, 
and  he  had  no  way  so  convenient  as  passing  also  over  close  2. 
By  necessary  implication,  therefore,  that  way  must  be  deemed  to 
have  been  reserved  out  of  the  feoffment ;  for  where  a  party  has  a 
way  over  closes,  and  afterwards  sells  them,  and  has  no  other  way 
so  convenient,  the  law  reserves  to  him  the  old  way ;  whether  it 
be  by  non-extinguishment  or  implied  reservation,  is  immaterial ; 
the  way  remains:  1  Wms.  Saund.  828,  n.  6.  The  necessity 
arises  out  of  the  grant,  and  not  out  of  any  state  of  facts  sub* 
sequent  to  the  grant,  and  therefore  is  not  affected  by  any 
subsequent  modification  of  property.    That  is  the  principle  of  the 
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decision  in  Buckhy  v.  ColeSy  *and  also  of  Clarke  v.  Coggey\  and      Holmes 
IhMcm   v.    Taylor. X     The   authority    of    which  last  case  was      gob^iko. 
recognized  in  BuUard  v.  Harrison,^  although  Lord  Eenyon  had       [  •82  ] 
said  he  could  not  understand  it.    The  language  of  Popham,  Gh.  J., 
in  Jarden  v.  Atwood,\\  is  to  the  same  effect.    Packer  v.  WeUtead 
is  in  principle  a  decision  in  favour  of  the  defendant,  and  the 
dictum  in  Staple  v.  Heydon  is  applicable  only  to  cases  where  there 
is  another  way  to  which  the  party  may  resort. 

Best,  Gh.  J. : 

Substantially  there  is  no  difference  between  these  two  cases ; 
in  the  second  there  is  a  plea  of  a  way  by  prescription,  but. as  that 
has  been  extinguished  by  unity  of  possession,  the  point  to  be 
decided  is  in  effect  the  same  in  both,  and  the  question  is,  whether 
or  no  the  defendant  is  entitled  to  a  way  of  necessity  over  the 
plaintiff's  close.  This  is  an  action  for  a  trespass  committed  in 
the  close  No.  2,  to  which  the  defendant  has  pleaded,  that  in  1801 
he  enfeoffed  Greorge  Duke  of  the  dose  in  which,  &c.,  and  that 
at  the  time  of  the  feoffment  he  had  no  way  to  his  own  close 
except  over  the  close  in  which,  &c.,  and  was  therefore  entitled  to 
a  convenient  and  necessary  way  to  his  own  close,  over  the  close 
in  which,  &c. :  so  that  the  issue  to  be  tried  was,  whether  or  no 
he  had  any  other  way?  Considering  that,  as  the  question,  much 
that  has  to-day  been  advanced  in  argument  has  no  bearing  upon 
it ;  because  if  the  defendant  has  not  made  out  that  he  had  no 
other  way,  the  plaintiff  is  entitled  to  judgment.  But  I  had  rather 
take  the  case  on  the  broad  ground  on  which  it  has  been  argued, 
than  on  this  narrow  ground.  The  plaintiff  complains  that  the 
defendant  has  trespassed  on  his  land ;  the  defendant  insists  that 
he  was  entitled  to  *pass  over  it  in  the  enjoyment  of  a  way  of  f  •M  l 
necessity ;  all  the  four  closes,  he  says,  were  originally  his,  and  he 
was  then  accustomed  to  pass  from  the  first  unto  the  fourth ;  he 
parted  with  the  two  in  the  middle,  and  contends  that  it  is  still 
necessary  for  him  to  pass  through  them.  On  behalf  of  the 
plaintiff  it  is  asserted,  that  this  necessity  does  not  exist ;  that  at 
the  time  of  the  trespass  he  might  have  passed  from  close  4  into 

t  Cro.  Jac.  170.  §  16  E.  E.  493  (4  M.  &  S.  387). 

X  2  Lutw.  1487.  II  Owen,  121. 
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HoufKs  his  own  land,  close  6,  and  thence  over  his  own  land  into  the  high 
GoiuKo.  road ;  or  that,  at  all  events,  and  at  all  times,  he  might  have 
passed  out  of  close  S  into  close  5,  and  so  have  avoided  close  2,  the 
locits  in  quo.  Mj  judgment  will  be  on  the  latter  course :  if  the 
defendant  could  have  pursued  that,  and  I  am  of  opinion  he  could, 
he  is  entitled  to  no  way  of  necessity.  It  has  been  contended  that 
we  are  to  look  to  the  state  of  things  at  the  time  of  the  feoffment, 
and  that  at  that  time  the  defendant  could  not  have  passed  into 
close  5,  because  it  was  in  the  occupation  of  Mrs.  Falconer :  if  so, 
the  defendant  ought  to  have  shewn  in  her  an  interest  sufficient 
to  exclude  him ;  instead  of  that  the  case  only  states  that  she  was 
in  the  occupation  of  close  5,  a  statement  consistent  with  a  mere 
tenancy  at  will,  which  the  defendant  might  at  any  time  have 
determined.  It  is  clear,  therefore,  that  he  ought  to  have  passed 
from  close  8  into  close  6,  and  if  so,  he  could  not  claim  a  way  of 
necessity  over  close  2.  On  the  part  of  the  plaintiff  the  case  has 
been  put  on  its  right  ground.  If  I  have  four  fields,  and  grant 
away  two  of  them,  over  which  I  have  been  accustomed  to  pass, 
the  law  will  presume  that  I  reserve  a  right  of  way  to  those  which 
I  retain :  but  what  right  ?  the  same  as  existed  before  ?  No :  the 
old  right  is  extinguished,  and  the  new  way  arises  out  of  the 
necessity  of  the  thing.  The  passage  which  has  been  cited  from 
Serjt.  Williams's  note  contains  a  complete  answer  to  the 
argument  on  the  part  of  the  defendant.  *'  A  way  of  necessity, 
[  •g4  ]  when  the  ^nature  of  it  is  considered,  will  be  found  to  be  nothing 
else  than  a  way  by  grant ; "  but  a  grant  of  no  more  than  the 
circumstances  which  raise  the  implication  of  necessity  require 
should  pass.  If  it  were  otherwise,  this  inconvenience  might 
follow,  that  a  party  might  retain  a  way  over  1,000  yards  of 
another's  land,  when  by  a  subsequent  purchase  he  might  reach 
his  destination  by  passing  over  100  yards  of  his  own.  A  grant, 
therefore,  arising  out  of  the  implication  of  necessity,  cannot  be 
carried  farther  than  the  necessity  of  the  case  requires,  and  this 
principle  consists  with  all  the  cases  which  have  been  decided. 
It  has  been  argued,  that  the  new  grant  operates  as  a  prevention 
of  the  extinguishment  of  the  old  right  of  way,  but  there  is  not  a 
single  case  which  bears  out  that  proposition,  or  which  does  not 
imply  the  contrary.    By  the  grant  a  new  way  is  created,  and 
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that  way  is  limited  by  necessity.  Serjt.  Williams  says,  "  where  Holmes 
a  man  having  a  close  sm*rounded  with  his  own  land  grants  the  gobikq, 
close  to  another,  the  grantee  shall  have  a  way  to  the  close  over 
the  grantor's  land,  as  incident  to  the  grant ;  for  without  it  he 
cannot  derive  any  benefit  from  the  grant.  So  it  is  where  he 
grants  the  land,  and  reserves  the  close  to  himself."  What  way 
is  it  the  grantee  shall  have?  not  the  old,  but  a  new  way,  limited 
by  the  necessity.  The  case  of  BiLckby  v.  Coles  is  not  very  clearly 
reported,  and  I  do  not  altogether  understand  it ;  but  in  Clarke  v. 
Cogge  the  Court  says,  that ''  although  the  grantor  in  such  a  case 
reserve  not  a  way,  it  shall  be  reserved  for  him  by  law ;  "  that  is, 
not  the  old  way,  but  a  new  one  of  necessity,  if  he  hath  not  any 
other  way.  In  Jorden  v.  Atwood,  Popham,  Ch.  J.  says,  that  "  if 
a  man  had  three  fields  adjoining,  and  makes  a  feoffment  of  the 
middle  field,  the  feoffee  shall  have  a  way  (not  the  way)  to  this 
through  the  other  close."  Then  in  Packer  v.  Welstead,  it  was 
expressly  found  that  the  party  had  not  any  other  way,  but  in  the 
present  '''case  there  might  be  a  sufficient  way  reserved,  although  [  86  ] 
the  defendant  should  never  pass  over  close  2.  The  claim,  there- 
fore, to  a  way  of  necessity  is  completely  answered,  and  as  for  a  way 
by  prescription,  it  cannot  for  a  moment  be  doubted  that  such  a 
way  was  extinguished  by  unity  of  possession.  I  think,  therefore, 
that  on  the  present  occasion  our  judgment  must  be  for  the  plaintiff. 

Park,  J. : 

On  the  former  argument,  Dallas,  Gh.  J.  and  the  rest  of  the 
Court  were  satisfied  that  the  plaintiff  was  entitled  to  judgment, 
but  granted  a  second  argument  at  the  instigation  of  the  defendant's 
counsel.  I  am  still  of  the  same  opinion,  and  that,  from  what 
appears  on  the  face  of  the  plea.  The  defendant  states  that  he 
had  no  other  way  at  the  time  of  the  feoffment ;  but  that  assertion 
has  not  been  made  out  in  proof ;  and  from  all  the  authorities 
referred  to,  it  is  clear,  that  when  a  way  is  claimed  of  necessity,  it 
is  a  good  answer  to  shew  that  there  is  another  way  which  the 
party  may  use. 

BUBROUGH,  J. : 

The  defendant's  case  is  disposed  of  by  the  facts  which  have  come 
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HoLMBB  out.  The  lease  to  Duke  ended  in  1807,  long  before  the  time  of 
Qpsjiio.  the  trespass  complained  of ;  at  that  time  there  was  no  impediment 
to  the  defendant's  reaching  the  Arundel  Road  by  passing  over 
his  own  land,  miless  it  were  Mrs.  Falconer's  occupation ;  but  we 
are  no  where  informed  what  the  nature  of  her  interest  was,  and 
may  therefore  presume  the  defendant  might  have  passed  over 
land  of  which  he  owned  the  fee.  Upon  the  former  argument  it 
was  contended,  that  the  only  necessity  which  could  support  the 
defendant's  plea,  must  be  a  necessity  continuing  up  to  the  time 
of  the  trespass  justified  under  it :  in  this  I  entirely  agree,  and  am 
therefore  satisfied  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff  accordingly. 


1*^24.         JOHNSON  V.  LAW80N  and  Another,  in  Replevin. 

May  21.  ' 
(2  Bing.  86—92 ;  S.  0.  9  Moore,  183 ;  2  L.  J.  C.  P.  136.) 

r  86  1 

'-       -*  Declarations  of  eeryants  and  intimate  acquaintances  are  not  admissible 

evidence  in  questions  of  pedigree. 

This  cause  was  tried  at  the  Kent  Summer  Assizes,  1828,  before 
Graham,  B. 

The  question  for  the  jury  was,  whether  one  Francis  Lidgbird 
(whose  claim  the  plaintiff  supported)  or  Henry  Wilding  (whose 
claim  the  defendant  supported)  was  heir-at-law  to  Henry 
Lidgbird,  who  died  seised  of  certain  lands  in  October,  1820,  and 
was  the  son  of  John  Lidgbird,  formerly  sheriff  of  Kent. 

In  consequence  of  a  separation  having  taken  place  between 
John  the  sheriff  and  his  wife,  their  son  Henry  was  brought  up, 
from  about  the  age  of  nine  months,  with  Miss  Weller,  afterwards 
Mrs.  Hollinworth,  till  he  went  to  college,  and  he  spent  his 
vacations  at  Mrs.  Hollinworth's  house:  John  Lidgbird,  the 
sheriff,  was  on  the  point  of  marriage  with  Mrs.  Hollinworth 
(which  was  prevented  by  his  son  Henry),  and  after  the  death  of 
John,  Henry  lived  with  Mrs.  Hollinworth  for  twenty-three  or 
twenty-four  years,  and  she  was  the  only  person  in  his  confidence ; 
this  was  proved  by  Mrs.  Lucretia  Pakenham,  niece  of  Mrs. 
Hollinworth,  who  had  died  before  the  trial. 

On  the  part  of  the  plaintiff  it  was  proposed,  among  other 
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evidence,  to  give  evidence  of  declarations  made  by  Mrs.  Hollin-  Johnson 
worth,  as  to  Francis  Lidgbird  being  the  heir  of  Henry,  who  died  lawbon. 
seised ;  but  the  learned  Judge  refused  to  receive  such  evidence. 

It  was  then  proved  by  Mrs.  Elizabeth  Withers,  that  a  Mrs. 
King  had  been  Henry  Lidgbird's  housekeeper  for  twenty-four 
years,  and  it  was  proposed  to  give  evidence  of  declarations  by 
Mrs.  King,  who  was  no  longer  living,  as  to  Francis  Lidgbird 
being  the  heir  to  Henry,  but  this  *was  objected  to  by  defendant's  [  •87  ] 
counsel:  and  Mr.  Baron  Gbaham  rejected  it,  saying  'Uhat  it 
seemed  to  him  to  be  carrying  the  principle  of  hearsay  evidence 
too  far ;  De  Gbby,  Gh.  J.  having  laid  it  down,  that  it  must  be 
confined  to  persons  who  are  members  of  the  family.*' 

Another  witness,  Mrs.  Sophia  Bidley,  was  also  called,  to  give 
similar  proof  of  declarations  by  Mrs.  Hollinworth  and  Mrs.  King, 
but  was  also  rejected. 

A  verdict  having  been  found  for  the  defendants,  Peake,  Serjt. 
obtained  a  rule  nisi  for  a  new  trial,  against  which  Toddy,  Serjt. 
was  to  have  shewn  cause;  but  the  Court  called  on  Peake  to 
support  his  rule. 

Peake,  for  the  plaintiff  :t 

In  questions  concerning  pedigree  the  declarations  of  persons 
related  to  the  family  have  always  been  received  in  evidence,  upon 
the  ground,  that  men  are  supposed  to  take  an  interest  in  knowing 
the  number  and  particulars  of  their  kindred.  But  upon  this 
principle  it  will  be  most  expedient  to  admit,  and  most  unjust  to 
exclude  the  declarations  of  persons  who  have  long  lived  in  a 
family  as  respected  and  confidential  servants,  or  as  intimate  . 
acquaintance.  It  is  obvious  that  such  persons  must  have  a  more 
lively  interest  in,  and  from  frequent  conversation  a  more  accurate 
knowledge  of  the  concerns  of  the  family,  than  a  distant  relation, 
who  may  never  have  conversed  with  any  of  the  parties  concerned ; 
and  yet  the  declarations  of  such  distant  relation  would  be 
admitted  without  scruple.  No  case  has  been  reported  in  which 
the  declarations  of  servants  have  been  excluded;  and  in  Beer 
V.  Wardfl  Abbott,  Gh.  J.  admitted  the  declarations  of  a  deceased 
steward,  housekeeper,  and  gamekeeper. 

t  These  words  are  supplied  for  clearness.  |  Not  reported. 
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Johnson         (Per  Cubiam:    It  appears  he   thought  the  authorities  were 
Lawbov.     against  the  admission  of  such  evidence,  and  that  he  received  it 
subject  to  future  discussion.) 

[  88  ]  The  declarations  of  a  husband  have  been  received  with  regard 

to  the  kindred  of  his  wife  ;  and  in  Vowle$  v.  Yowng  t  and  WhUe- 
locke  V.  Baker,  I  the  arguments  of  the  Lobd  Ghancellob  only  go 
to  the  exclusion  of  entire  strangers.  Bulleb,  J.,  in  Rex  v. 
ErisweU,^  says,  that  declarations  of  persons  not  of  the  family 
may  be  received,  and  he  refers  to  Brovm  v.  Shelley,  Easter,  1776. 

(BuBBOuoH,  J. :  I  went  the  same  circuit  as  BuiiLBB,  J.,  and  I 
never  knew  such  evidence  admitted.) 

In  the  same  case,,  Lord  Kenton,  though  he  does  not  speak  so 
positively,  says  that  perhaps  the  declarations  of  persons  who 
lived  in  intimacy  with  the  family  are  receivable.  The  principle 
on  which  the  declarations  of  a  husband  are  admitted  applies 
equally  to  the  case  of  an  old  servant.  The  husband  can  only 
know  the  particulars  of  his  wife's  family  from  his  intimate 
connection  with  her;  and  a  confidential  servant  has  equal 
opportunities  of  learning  the  state  of  his  master's  family. 

In  Roe  dem.  BusheU  v.  Oore,  at  Lancaster  Summer  Assizes, 
176S,  Pbbbott,  B.  received  the  declarations  of  an  acquaintance, 
and  said,  that  the  declarations  of  servants  were  often  admitted ; 
and  according  to  a  MS.  note  of  Brown  v.  Shelley,  a  person  was 
called  to  give  evidence  of  what  he  had  heard  a  deceased  physician 
report,  as  the  declarations  of  a  deceased  relation. 

(Best,  Ch.  J. :  That  was  hearsay  two  deep,  and  never  could 
have  been  evidence :  there  must  have  been  some  misapprehension 
in  the  reporter.) 

The  general  rule  is  to  exclude  strangers,  but  a  confidential 
servant  cannot  be  esteemed  a  stranger  for  this  purpose. 

Best,  Ch.  J. : 

This  is  a  question  of  great  importance,  and  if  I  felt  any  doubt 
I  should  desire  another  argument;  but,  as  it  is  dangerous  to 

t  9  B.  B.  164  (13  Ves.  140).  §  3  T.  B.  707, 719. 

I  9B.  B.  216(13y68.  514). 
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expreBs  doubt    where    none  is  ^entertained,   I  shall  at  once     Johnson 
pronounce  my    opinion.    As   a   general   rule,   hearsay  is  not     lawbon. 
admissible  evidence,  but  to  this  general  rule  pedigree-causes       [*89] 
form  an  exception,  from  the  very  nature  of  the  case.    Facts 
must  be  spoken  of  which  took  place  many  years  before  the  trial, 
and  of  these,  traditional  evidence  is  often  the  only  evidence 
which  can  be  obtained  ;  but  evidence  of  that  kind  must  be  subject 
to  limitation,  otherwise  it  would  be  a  source  of  great  uncertainty, 
and  the  limitation  hitherto  pursued,  namely,  the  confining  such 
evidence  to  the  declarations  of  relations  of  the  family  affords  a 
rule  at  once  certain  and  intelligible.    If  the  admissibility  of  such 
evidence  were  not  so  restrained,  we  should,  on  every  occasion, 
before  the  testimony  could  be  admitted,  have  to  enter  upon  a 
long  enquiry  as  to  the  degree  of  intimacy  or  confidence  that 
subsisted  between  the  party  and  the  deceased  declarant.    In 
Beer  v.  Ward,  Lord  Chief  Justice  Abbott  seems  to  have  doubted 
at  first,  influenced  perhaps  by  a  recollection  of  the  dicta  in  the 
Chancery  cases,  yet  he  afterwards  acceded  to  the  authority  of 
the  decisions  which  have  confined  the  declarations  admissible  to 
those  of  deceased  relations :  it  is  true,  he  admitted  the  declara- 
tions of  the  servants,  but  this  was  subject  to  further  discussion, 
and  to  avoid  the  possibility  of  incurring  further  expence.    If  we 
look  into  the  cases,  we  shall  find  that  the  rule  has  always  been 
confined  to  the  declarations  of  kindred.    In  Ooodright  d.  Stephens 
v.  Mos8,\  no  one  can  read  the  judgment  of  Lord  Mansfield,  and 
say  that  the  admissibility  of  such  declarations  is  to  depend  upon 
the  degree    of    intimacy   in   the   party   making   them.    Lord 
Mansfield  says,   "An  entry  in  a  father's  family   Bible,  an 
inscription  on  a  tombstone,  are  good  evidence.    So  the  declara- 
tions of  parents  in  their  lifetime."    Aston,  J.  says,  "rejecting 
the  general  declarations  of  the  father  and  mother  was  wrong.*' 
It  is  clear,  that  neither  of  these  Judges  supposed  the  practice  *to       [  *90  ] 
extend  beyond  admitting  the  declarations  of  members  of  the 
family.    As  to  the  two  cases  in  Chancery,  the  question  in  the 
first  was,  whether  the  declarations  of  a  man  who  had  married 
into  a  family  were  admissible.    Now,  such  a  question  would 
never  have  been  discussed  if  there  had  been  any  such  practice  as 

t  Cowp.  594. 
B.B. — ^voL.  xxvn.  o  o 
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JoBNBON  receiving  the  declarations  of  ordinary  acquaintances ;  and  though 
Lawbon.  ^6  expressions  of  the  Chancbllor  may  seem  to  go  beyond,  he 
decided  only  on  the  ground  that  the  declarations  of  a  husband 
might  be  received.  The  evidence  there,  indeed,  might  perhaps 
have  been  rejected  on  other  grounds,  inasmuch  as  the  witness  had 
a  strong  bias  in  favour  of  the  legitimacy  he  was  called  on  to 
establish.  In  the  second  case  Lord  Eldon  only  says, ''  I  accede  to 
the  doctrine  of  Lord  Mansfield  as  it  has  been  stated  from  Cowper, 
but  it  must  be  understood  as  it  has  been  practised  and  acted  upon." 
What  then  has  been  the  practice  ?  to  limit  the  admissibility  to 
declarations  of  members  of  the  family.  It  is  true,  a  different 
opinion  was  expressed  by  a  most  learned  Judge  in  Rex  v.  Eriswell. 
But  that  Judge  must  have  been  misled  into  the  opinion  by  the 
manuscript  case  which  has  been  cited ;  that  case,  however,  must 
be  untenable  at  all  events,  because,  though  declarations  of 
members  of  the  family  may  be  received,  it  is  impossible  to  say, 
that  in  any  shape  declarations  of  acquaintances,  as  to  declarations 
of  members  of  the  family  can  ever  be  admissible.  But  it  does 
not  appear  that  any  objection  was  made  at  the  time ;  and  that 
circumstance  at  once  disposes  of  the  authority  of  the  case.  As 
to  the  Nisi  Frius  case  at  Lancaster,  I  wish  such  cases  were  never 
cited.  It  is  not  right  to  repeat  opinions  hastily  formed  and 
delivered  in  the  hurry  of  trial,  and  the  practice  of  referring  to 
them  has  occasioned  all  the  confusion  that  the  enemies  of  our 
law  object  to.  That  decision  probably  conduced  to  mislead  Mr. 
[  *9i  ]  Justice  BuLLER,  for  in  his  own  statement  of  the  case  of  *The 
Duke  of  Athol  v.  Lord  AsKbumham,^  he  speaks  only  of  the 
declarations  of  a  brother  or  other  near  relation:  it  is  not 
wonderful  that  Lord  Ebnyon  should  speak  with  some  hesitation 
on  the  point,  after  Mr.  Justice  Bulleb  had  spoken  so  decidedly. 
The  practice  of  receiving  declarations  in  evidence  is  an  exception 
from  our  general  rules ;  it  has  been  carried  as  far  as  it  can  with 
safety,  and  we  must  not  extend  it  farther. 

Pabk,  J. : 

I  am  of  the  same  opinion.    The  Court  had  great  difficulty  in 
granting  the  present  rule,  and  after  looking  into  the  cases,  I  am 

t  Bull.  N.  P.  295. 
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satisfied  that  it  ought  to  be  discharged.  Neither  Lord  Ebseinb  Johnsoh 
in  Vowles  v.  Young,  nor  Lord  Eldon  in  Whitelocke  v.  Baker,  lay  lawsoh, 
down  the  rule  to  the  extent  to  which  we  are  now  called  on  to 
cany  it.  Vowles  v.  Young  was  the  first  case  in  which  the 
exception  was  carried  so  far  as  to  admit  the  declaration  of  a 
person  connected  only  by  marriage ;  and  when  Lord  Ebseinb 
gives  his  deliberate  judgment  on  the  26th  of  November,  he  says, 
**  The  law  resorts  to  hearsay  of  relations  upon  the  principle  of 
interest  in  the  person  from  whom  the  descent  is  to  be  made 
out." — "  Therefore  the  opinion  of  the  neighbourhood  of  what 
passed  among  acquaintance  will  not  do."  Lord  Eldon  is  so 
anxious  to  guard  the  rule,  that  he  makes  observations  upon  Lord 
Mansfield's  judgment,  and  puts  a  qualification  lest  the  principle 
should  be  extended  to  such  a  case  as  this.  ''  It  was  not  the 
opinion  of  Lord  Mansfield  or  of  any  Judge,  that  tradition 
generally  is  evidence  even  of  pedigree.  The  tradition  must  be 
from  persons  having  such  a  connection  with  the  party  to  whom  it 
relates,  that  it  is  natural  and  likely  from  their  domestic  habits 
and  connections  that  they  are  speaking  the  truth,  and  they  could 
not  be  mistaken."  It  has  been  urged  that  '''great  confidence  is  [  *92  ] 
often  reposed  in  servants,  but  it  is  not  confidence  of  this  kind, 
nor  is  it  usual  for  a  man  to  confer  with  his  domestics  on  the 
situation  of  the  various  members  of  his  family.  My  objection  to 
the  proposed  evidence  is,  that  if  it  were  to  be  admitted  the 
practice  would  be  so  loose  as  to  occasion  great  inconvenience ; 
whereas,  if  the  rule  be  confined  to  members  of  a  family,  the  path 
to  be  pursued  is  clear  and  certain.  I  think,  therefore,  we  ought 
to  adhere  to  the  old  rule,  and  not  admit  any  thing  so  vague  as 
that  which  is  now  proposed. 

BuBBOtlGH,  J. : 

I  was  engaged  in  the  case  of  Vowles  v.  Young,  and  we  objected 
to  the  declarations  of  the  husband,  that  they  were  made  after  the 
death  of  his  wife,  when  he  was  no  longer  connected  with  her 
family ;  but  they  were  received,  on  the  ground  that  his  know- 
ledge must  have  been  acquired  while  he  was  yet  connected. 
This  exception  from  the  general  rule,  that  hearsay  shall  not  be 
Ikdmitted,  must  be  construed  strictly,  and  the  natural  limits  of  ii 

oo2 
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Johnson  are  the  declarationB  of  memberB  of  the  family.  If  we  go  beyond, 
Lawbon.  where  are  we  to  stop?  Is  the  declaration  of  a  groom  to  be 
admitted  ?  of  a  steward  ?  of  a  chambermaid  ?  of  a  nurse  ?  may 
it  be  admitted  if  made  a  week  after  they  have  joined  the  family  ? 
and  if  not,  at  what  time  after  ?  We  should  have  to  try  in  every 
case  the  life  and  habits  of  the  party  who  made  the  declaration, 
and  on  account  of  this  uncertainty  such  evidence  must  be 
excluded.  The  argument  for  the  defendant  rests  on  here  and 
there  a  loose  expression  from  a  Judge,  and  on  the  circumstance 
that  there  is  no  case  in  which  such  evidence  is  reported  to  have 
been  excluded ;  but  before  we  can  admit  it,  we  must  be  referred 
to  some  case  to  warrant  its  admission.  We  have  heard  of  no 
such  case,  and  therefore  the  present  rule  must  be 

Discharged. 


1824.  WOLLEN  V.  ANDREWE8. 

May  SI. 
JL  :(2  Bing.  126—133 ;  8.  0.  9  Moore.  248 ;  2  L.  J.  0.  P.  145.) 

1 1^^  J  Devise  of  an  estate  to  trostees  in  trust  to  permit  devisor's  six  children, 

A.,  B.,  C,  D.,  £.,  F.,  (B.  being  a  daughter,  and  the  others  sons,)  to 
receive  a  six^  part  each  of  the  rents  during  their  life  and  lives,  and 
after  their  respective  deceases,  to  permit  the  child  or  children  of  the  child 
so  dying  to  receive  the  rents  of  the  share  of  the  child  so  dying  in  equal 
shares  and  proportions;  and  so  on  in  like  manner  from  children  to 
children :  in  case  either  of  devisor's  children  should  die  without  leaving 
issue,  the  rents  of  the  child  so  dying  to  go  to  the  survivor  or  survivors. 

A.,  C,  E.,  and  F.  died  without  issue,  and  B.,  leaving  a  son  and  two 
daughters : 

Held,  that  the  devisor's  children  took  estates  tail;  that  upon  the 
death  of  A.,  C,  E.,  and  F.,  their  shares  accrued  to  D.  as  survivor,  and 
that  B.'s  son  was  only  entitled  to  one-sixth. 

This  action  was  tried  before  Hullock,  B.  at  the  Somerset  Spring 
Assizes,  1828,  and  a  verdict  for  872.  10s.  was  entered  for  the 
plainti£fy  subject  to  the  opinion  of  this  Court  on  the  following 
case: 

Samuel  Andrewes,  of  Wrington  in  Somerset,  innholder,  being 
seised  in  fee  of  certain  freehold  estates  in  the  county  of  Somerset, 
by  his  last  will  bearing  date  10th  June,  1785,  and  duly  executed 
and  attested  to  pass  real  estates,  gave  and  devised  the  same 
(together  with  his  personal  estate)  to  Peter  Cox,  his  heirs. 
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executors,  administrators  and  assigns,  according  to  the  nature  wollbn 
and  tenure  thereof,  subject  to  such  mortgages  and  incumbrances  and^wss. 
(if  any)  as  affected  the  same,  upon  the  several  trusts,  and  to  and 
for  the  intents  and  purposes,  and  under  and  subject  to  the 
powers,  directions,  and  contingencies  thereinafter  expressed  and 
declared  of  and  concerning  the  same,  upon  trust,  to  permit  and 
suffer  his  six  children,  (namely,)  Bichard,  Sarah,  wife  of  Edmund 
Wollen,  Samuel,  William,  John,  and  Thomas,  to  have,  receive, 
and  take  one-sixth  part  or  share  each,  of  and  in  all  and  singular 
the  net  rents,  issues,  and  profits  thereof  for  and  during  the 
terms  of  their  natural  life  and  lives,  and  from  and  immediately 
after  their  respective  deceases,  then,  upon  further  trust,  to 
permit  and  suffer  all  and  singular  the  child  or  children  of  such 
of  his  sons  or  daughter  so  dying,  to  have,  receive,  and  take  the 
rents,  ^issues,  and  profits  of  such  share  or  shares  of  him,  her,  oi  [  •127  ] 
them  so  dying,  of  and  in  the  said  estates  before  devised,  in  equal 
parts,  shares,  and  proportions,  and  so  in  like  manner  from 
children  to  children.  His  will  further  was,  that  in  case  any 
or  either  of  his  said  children  should  happen  to  die  without 
leaving  any  lawful  issue,  then  that  the  rents,  issues,  and  profits 
belonging  to  such  of  his  sons  or  daughters  so  dying  should  go  to 
and  be.  received  by  the  survivor  or  survivors.  The  testator  died 
in  1787,  without  altering  or  revoking  his  will  as  to  the  said 
devisees,  leaving  all  the  devisees  named  in  the  will,  him  surviv- 
ing. Bichard,  the  eldest  son  of  the  testator,  died  in  1792, 
intestate  and  without  issue,  leaving  a  widow  and  the  five  other 
devisees  him  surviving.  Sarah  Wollen,  another  of  the  devisees, 
died  in  1797,  leaving  four  children,  namely,  George  Wollen,  the 
plaintiff,  her  only  son ;  Hannah,  afterwards  the  wife  of  George 
Thayer  ;  and  Mary  and  Elizabeth,  her  daughters,  her  surviving. 
Mary  Wollen,  the  sister  of  the  plaintiff,  died  in  1807,  intestate 
and  unmarried,  leaving  the  plaintiff  and  her  sisters,  Hannah  and 
Elizabeth,  her  surviving,  and  who  were  still  living.  John,  testa- 
tor's fourth  son,  died  in  March,  1819,  intestate  and  without  issue, 
leaving  a  widow  and  his  brothers  Samuel,  William,  and  Thomas, 
and  his  nephew  and  nieces,  the  plaintiff,  Hannah  Thayer,  and 
Elizabeth  Wollen,  him  surviving.  Thomas,  testator's  youngest 
son,  died  in  September,  1819,  intestate  and  without  issue,  leaving 
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woLLKK  a  widow  and  his  brothers  Samuel  and  William,  and  his  nephew 
AHDUWS8.  And  nieces,  the  plaintiff,  Hannah  Thayer  and  Elizabeth  WoUen 
him  surviving.  Samuel,  the  testator's  second  son,  died  in  1820, 
intestate  and  without  issue,  leaving  his  brother  William,  and  his 
nephew  and  two  nieces  him  surviving.  The  six  devisees,  whilst 
they  were  all  living,  received*the  rents  and  profits  of  the  estates 
in  equal  proportions.    After  the  death  of  Richard,  and  up  to 

[  *128  3  the  period  of  the  death  of  *Sarah  WoUen,  (the  mother  of  the 
plaintiff,)  the  remaining  five  devisees  received  the  rents,  <fec.,  in 
equal  proportions.  After  the  death  of  Edmund  and  Sarah 
Wollen,  and  up  to  the  period  of  the  death  of  John  Andrewes, 
one-fifth  of  the  rents  and  profits  was  paid  unto  and  amongst 
the  plaintiff  and  his  sisters,  Hannah  Thayer  and  Elizabeth 
Wollen,  as  the  children  of  Sarah  WoUen  deceased,  and  other  fifth 
part  to  each  of  the  then  surviving  brothers  of  Sarah  Wollen^ 
Samuel,  William,  John,  and  Thomas.  After  the  death  of  John 
Andrewes,  and  up  to  the  period  of  the  death  of  Thomas,  the 
plaintiff  and  his  sisters  received  one-fourth  part  of  the  rents  and 
profits  between  them,  and  one  other  fourth  part  was  paid  to  each 
of  the  then  surviving  brothers,  Samuel,  William,  and  Thomas* 
After  the  death  of  Thomas,  and  up  to  the  period  of  the  death  of 
Samuel,  the  defendant,  who  received  all  the  rents  and  profits, 
paid  to  the  plaintiff  one-sixth  part  thereof.  After  the  death  of 
Samuel,  the  defendant  received  the  rents  and  profits  amounting 
(after  allowing  disbursements)  to  the  sum  of  65L  and  a  compen- 
sation from  the  tenant  for  some  dilapidations,  amoimting  to  20L 
The  defendant  was  always  ready  and  willing,  and  duly  offered 
and  tendered  to  the  plaintiff  one-sixth  part  thereof,  which  he 
refused,  conceiving  himself  to  be  entitled  to  one  moiety  thereof ; 
prior  to  the  receipt  of  those  monies  by  the  defendant,  the 
plaintiff  gave  notice  to  the  tenant  in  possession  of  his  claim^ 
and  forbade  him  to  pay  the  whole  rent  to  the  defendant,  and 
the  defendant  received  the  same  with  full  knowledge  of  such 
claim. 

The  questions  for  the  opinion  of  the  Court  were,  what  estates 
were  taken  by  the  devisees  under  the  will  of  the  testator  ?  and 
what  estate  the  plaintiff  was  entitled  to  in  all  or  any  and  what 
part  of  the  premises,  under  the  said  will  ? 
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Vaughan,  Serjt.  for  the  plaintiff :  Wollbh 

By  this  devise,  the  grandchildren  of  the  devisor  took  estates  Andrbwes. 
tail,  in  common,  with  cross  remainders  over ;  and  if  this  '-  ^^  ^ 
construction,  which  is  warranted  by  the  case  of  Mogg  v.  Mogg,\ 
be  put  on  the  will,  the  plaintiff  and  defendant  now  take  each 
of  them  moieties  of  the  property.  The  rules  of  law  will  not 
admit  the  literal  execution  of  the  devisor's  intention  to  give  the 
grandchildren  estates  for  life,  because  that  would  go  to  create  a 
perpetuity ;  but  the  Court  will  carry  it  into  effect  as  far  as  they 
can,  and  in  order  to  accomplish  the  general  and  prevailing 
intention  will  sacrifice  any  particular  intention  inconsistent  with 
it.  The  devisor  rejects  the  rules  of  primogeniture,  and  his 
general  intention  appears  to  be,  that  all  his  children,  and  the 
children  of  each  of  them,  should  stand  on  an  equal  footing :  now, 
although  in  general  cross  remainders  cannot  be  implied  between 
more  than  two  persons,  yet  the  Court  have  gone  farther  where 
there  has  been  a  manifest  intention  to  create  them  between  a 
greater  number :  such  an  intention  is  manifest  here,  and  there 
are  express  authorities  which,  on  a  will  like  the  present,  warrant 
the  Court  in  enlarging  into  an  estate  tail  an  apparent  estate 
for  life,  when  the  giving  an  estate  for  life  would  frustrate 
the  testator's  intentions:  Robinson  v.  Robinson^l  Doe  v. 
AppUn.^ 

Taddy,  Serjt.  for  the  defendant : 
The  construction  proposed  on  the  part  of  the  plaintiff  is  met 
with  this  difficulty,  that  though  it  proceeds  on  the  profession  of 
equality,  it  gives  nothing  to  the  plaintiff's  two  sisters.  The 
devisor's  children,  therefore,  took  estates  for  life,  with  cross 
remainders  among  themselves,  and  the  defendant,  as  heir  at  law, 
is  entitled  to  the  shares  of  those  who  have  died.  The  limitation 
over  for  life  to  the  *children  of  the  children  is  void,  as  tending  [  •iso  ] 
to  create  a  perpetuity :  according  to  all  the  cases  the  expressions 
used  in  this  will  only  give  the  children  an  estate  for  life.  In 
Pierson  v.  Vickers  \\  (which  was  doubted  in  Doe  dem.  Wright  v. 

t  Id  B.  B.  185  (1  Mer.  654).  ||  7  B.  B.   760  (5  East,  548 ;    2 

X  1  Burr.  38.  Smith,  160). 

§  2  B.  B.  337  (4  T.  R  82). 
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WoLLEK  Jeaaon,^  the  devise  over  was  in  default  of  issue ;  but  here  the 
ANDIWWS8.  devise  is  for  life,  and  then  over,  if  the  devisees  should  die  with- 
out leaving  issue ;  and  such  expressions  have  been  repeatedly 
holden  to  carry  only  an  estate  for  life.  As  to  cross  remainders, 
they  cannot  be  implied  between  more  than  two,  unless  it  clearly 
appears  that  such  was  the  devisor's  intention.  In  Watson  v. 
Foxonl  such  intention  clearly  appeared.  The  Court  can  either 
effectuate  the  devisor's  intention  upon  the  expressions  he  has 
employed,  or  not ;  but  the  doctrine  of  accomplishment  cy  pres^ 
has  never  been  applied  to  the  construction  of  wills. 

Vaughan  having  been  heard  in  reply,  the  C!oubt  took  time 
to  consider,  and  now  delivered  their  judgment. 

Best,  Ch.  J.  (after  stating  the  case) : 

We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  only  one- 
sixth  of  the  property.  The  legal  estate  is  in  Peter  Cox,  but  the 
plaintiff  has  an  equitable  estate  tail  in  one-sixth  part,  and  is 
entitled  to  one-sixth  of  the  proceeds.  On  the  face  of  the  will  the 
testator  has  given  only  an  estate  for  life  to  his  children,  and  an 
estate  for  hfe  to  the  grandchildren  ;  but  we  are  of  opinion  that 
by  the  operation  of  subsequent  words  the  six  children  took  estates 
tail  in  the  premises,  because  the  testator  goes  on  to  attempt  that 
which  is  impossible, — to  give  an  estate  for  Ufe  to  unborn  grand- 
children ;  he  is  not  allowed  by  law  so  to  advance  towards  the 
creation  of  a  perpetuity:  but  we  must  do  that  which  will 
[  *131  ]  approach  the  nearest  to  his  ^intentions,  and,  therefore,  the 
second  limitation  must  be  construed  as  an  enlargement  of  the 
first  estate  for  life.  But  there  •are  other  words  in  the  will  which 
seem  to  place  the  matter  out  of  doubt;  for  the  share  of  each 
parent  is  to  go  to  the  children  ;  and  then,  how  is  it  disposed  of  ? 
''  In  case  any  or  either  of  the  said  children  should  happen  to  die 
without  leaving  any  lawful  issue,  then  that  the  rents,  issues,  and 
profits  belonging  to  such  of  his  sons  or  daughter  so  dying  should 
go  to  and  be  received  by  the  survivors  or  survivor."  Here  then 
is  a  gift  over  after  failure  of  issue,  and  that  would  give  the  first 
taker  an  estate  tail.   Comments  have  been  made  in  the  argument, 

t  17  B.  B.  292  (5  M.  ft  8.  95).  t  2  East,  36. 
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upon  the  word  "  leaving,"  and  it  has  been  said  that  the  courts     Wollvk 

have  never  enlarged  into  an  estate  tail  an  apparent  estate  for   akdbbwbs. 

life,  when  the  remainder  over  has  been  limited  on  the  event  of 

the  first  taker's  dying  without  leaving  issue;  but  that  is  not 

according  to  the  cases,  because  there  are  many  in  which  such  an 

expression  has  been  held  to  carry  an  estate  tail,  as  in  Franklin 

V.  Lay  A      There  the  devise  was  to  the   testator's  grandson 

John,  to  hold  to  him,  "  and  to  the  issue  of  his  body  lawfully  to 

be  begotten,  and  to  the  heirs  of  such  issue  for  ever,"  with  devise 

over  if  John  should  ''  die  without  leaving  any  issue  of  his  body 

lawfully  begotten ;  "  and  the  Vice-Chanoellob  held  that  this 

carried  an  estate  tail  to  John.     The  word  ^*  leaving "  was  not 

confined  to  issue  existing  at  the  time  of  the  death,  but  was 

holden  to  give  an  estate  tail.    Jesson  v.  Wright,  in  the  same  1 

book,!  is  a  decision  to  the  same  effect,  and  in  that  case  Doe 

dem.  Strong  v.  Crojf  §  was  overruled.    The  Changellob,  indeed, 

said  he  was  **  sorry  such  a  decision  was  necessary ;  "  but  the 

doctrine  was  too  well  established  to  be  shaken.    An  estate  tail  to 

the  mother  of  the  plaintiff,  in  the  present  case,  gives  him  one- 

sixth  of  the  property ;  *and  this  brings  me  to  the  consideration      [  *132  ] 

of  the  shares  of  those  who  died  without  issue.    Four  of  them 

having  so  died,  is  the  plaintiff  entitled  to  a  moiety,  or  does  the 

whole  go  to  the  survivor?    On  one  side  it  has  been  contended 

that  cross  remainders  arise  out  of  the  devise :  this  argument  was 

met  with  the  difficulty  that  cross  remainders  cannot  be  implied 

between  more  than  two  parties,  to  which  it  was  answered,  that 

the  Court  will  imply  cross  remainders  where  there  appears  to 

have  been  an  intention  on  the  part  of  the  testator  that  the 

property  should  be  so  disposed  of ;  but  we  cannot  imply  them 

here,  because  the  testator  expressly  gives  the  property  to  the 

survivor  or  survivors ;  that  is,  to  the  survivors  for  life,  and 

afterwards  to  the  last  survivor.    What  estate  the  survivor  takes 

it  is  not  necessary  for  us  to  decide,  because  if  he  does  not  take  a 

fee  under  the  will,  he  will  take  it  as  heir  at  law.    We  think  the 

accruing  shares  passed  on  to  the  defendant  as  survivor,  and 

there  is  a  case  not  unlike  this.  Doe  dem.  Borweli  v.  Abey ;  ||  in 

t  23  B.  E.  215  (6  Madd.  2d8;  2  §  11  East,  668. 

BHgh,  59,  n.).  II   14  B.  B.  487  (1  M.  ft  S.  428). 

t  21  B.  B.  1  (2  BUgh,  1). 
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WoLLVH  that  case  the  testator  gave  lands  to  his  three  sisters,  daring  their 
Akduwm.  joint  lives,  and  the  life  of  the  sorvivor,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants ;  remainders  to  trustees  to  pre-* 
serve  contingent  remainders,  and  from  and  after  their  respective 
deceases,  and  the  decease  of  the  survivor,  remainder  over ;  and 
the  question  was,  what  estate  the  sisters  took  ?  The  Court  held 
that  they  either  took  the  property  as  joint  tenants,  to  be  regu- 
lated in  its  enjoyment  as  tenants  in  common,  or  as  tenants  in 
common  with  benefit  of  survivorship,  and,  therefore,  that  the 
survivor  had  a  right  to  all  the  property  after  the  death  of  her 
sisters.  What  Lord  Ellbnborouoh  said  in  giving  judgment, — 
^*  the  words  '  tenants  in  common '  are  of  flexible  meaning,  and 
may  be  understood  that  although  they  should  take  by  survivor- 
[  *18S  ]  ship  as  joint  tenants,  yet  the  enjoyment  was  *to  be  regulated 
among  them  as  tenants  in  common :  The  prevailing  intention 
of  the  testator  seems  to  have  been,  that  the  estate  should  not  go 
over  till  the  death  of  the  survivor," — appUes  to  the  present  case, 
because  the  testator  has  expressly  mentioned  the  survivor  and 
survivors,  by  which  he  means,  not  the  surviving  stocks,  but  the 
surviving  children.  We  think,  therefore,  the  plaintiff  is  entitled 
to  one-sixth,  and  that  judgment  must  be  entered  accordingly. 

Judffiftent  for  plaintiff  for  one-sizth. 


1824.  FARMER    AND    Another    v.    FRANCIS    and 

^!L''-  Othees. 

[  ^^^  1  (2  Bing.  161—166 ;  8.  0.  9  Moore,  310;  2  L.  J.  0.  P.  143.) 

Derifle  to  A.  for  life,  remainder  to  aU  her  children  that  should  be 
liring  at  her  death,  equally  amongst  them  if  more  than  one,  to  be 
divided  share  and  share  alike,  when  and  as  they  should  respectiyely 
attain  the  age  of  twenty-four,  and  to  their  respectiye  heirs,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants : 

Held,  that  A.'8  children  (seven  in  nimxber)  took  a  vested  interest  at 
her  death,  as  tenants  in  oommon. 

In  pursuance  of  an  order  of  the  Vice-Chancellob,  the  follow- 
ing case  was  settled  for  the  opinion  of  the  Court  of  CJommon 
Pleas: 
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Edmund  Farmer,  by  his  will,  dated  the  16th  of  April,  1814,  Farmbb 
after  giving  certain  specific  and  pecuniary  legacies,  and  directing  frj^toib. 
his  executors  to  invest  such  a  sum  in  the  funds  as  would  produce 
the  yearly  sum  of  52Z.,  and  to  pay  the  same  by  weekly  sums  to 
his  son  Edmund,  for  his  life,  and  at  his  decease  to  apply  the 
same  for  the  maintenance  and  education  of  the  child  or  children 
of  the  said  Edmund,  until  the  age  of  twenty-four  years,  and  then 
to  divide  the  principal  amongst  them ;  and  after  giving  1,000Z. 
in  the  Three  per  cent.  Consolidated  Bank  Annuities,  in  trust,  to 
apply  the  interest  in  the  maintenance  of  his  grandsons,  Daniel 
and  Titus  Farmer,  until  the  age  of  twenty-four,  and  then  to  divide 
the  principal  between  them,  gave  and  disposed  of  the  residue  of 
his  estate  and  effects  as  follows :  **  and  as  to  all  the  rest,  residue, 
and  remainder  of  my  estate  and  effects,  wheresoever  and  of  what 
nature  or  kind  soever  the  same  shall  or  may  consist  at  the  time 
of  my  decease,  both  real  and  personal,  as  well  in  possession  as 
reversion,  remainder,  or  expectancy,  I  do  hereby  give,  devise, 
and  bequeath  *the  same  and  every  part  thereof  unto  my  wife  [  *162  ] 
Lucy,  and  Joshua  Francis  and  John  Hemmons,  to  take  and  hold 
the  same  and  every  part  thereof  unto  my  said  wife,  and  the  scdd 
Joshua  Francis,  and  John  Hemmons,  their  heirs,  executors, 
administrators,  and  assigns  for  ever,  upon  trust,  nevertheless, 
and  to  and  for  the  persons,  uses,  intents,  and  purposes  following, 
viz.  upon  trust,  as  to  the  rents,  dividends,  interest,  use,  produce, 
and  profits  thereof,  for  the  use  and  benefit  of  my  said  wife,  for 
and  during  the  term  of  her  natural  life,  and  from  and  after  her 
decease,  upon  trust  for,  and  I  do  hereby  give,  devise,  and 
bequeath  the  rents,  dividends,  and  interest,  use,  produce,  and 
profits  of  the  said  last-mentioned  trust  estate,  funds,  and  effects, 
unto  my  daughter  Mary  Francis,  for  her  natural  life,  to  and  for 
her  own  sole,  separate,  and  peculiar  use,  not  subject  or  liable  to 
the  debts,  receipts,  or  engagements  of  her  present  or  any  after- 
taken  husband  or  husbands,  and  over  which  I  will  and  direct  he 
or  they  shall  have  no  power  or  control  whatsoever,  but  that  the 
receipt  of  my  said  daughter  alone,  notwithstanding  her  coverture, 
shall  be  at  all  times  a  good  and  sufficient  discharge  to  the  person 
or  persons  paying  the  same ;  and  from  and  after  the  decease  of 
them  my  said  wife  and  daughter,  upon  trust  for,  and  I  do  hereby 
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Fabmsb  give,  devise,  and  bequeath  the  said  residuary  trust  estates, 
Frakcis.  hereditaments,  and  premises,  and  the  principal  of  the  said 
residuary  trust  fund  property,  and  effects,  unto  and  amongst  all 
and  every  the  lawful  issue,  child  or  children  of  my  said  daughter 
Mary  Francis,  as  shall  be  living  at  the  time  of  the  decease  of 
the  survivor  of  them  my  said  wife  and  daughter,  equally  amongst 
them,  if  more  than  one,  to  be  divided  share  and  share  alike, 
when  and  as  they  shall  respectively  attain  the  age  of  twenty-four 
years  and  to  their  respective  heirs,  executors,  administrators, 
and  assigns  for  ever,  to  take  as  tenants  in  common  and  not  as 
joint  tenants,  and  if  only  one,  then  the  whole  thereof  to  such 
[  •iss  ]  only  or  surviving  *child  of  my  said  daughter  Mary  Francis,  his 
or  her  heirs,  executors,  administrators,  or  assigns  for  ever,  upon 
attaining  the  said  age.  But  in  case  there  shall  be  no  such  issue, 
child  or  children  of  my  said  daughter,  Mary  Francis,  living  at 
the  time  of  the  decease  of  the  survivor  of  them  my  said  wife  or 
daughter,  or  being  such,  all  shall  die  without  lawful  issue,  under 
the  said  age  of  twenty-four  years,  then  upon  trust  for  and  I 
do  hereby  give  and  bequeath  the  said  residuary  trust  estates, 
hereditaments,  and  premises,  residuary  trust  fund  property, 
and  effects,  unto  my  sons  Edmund  and  Titus  Farmer,  equally 
to  be  divided  between  them,  share  and  share  alike,  and  to  their 
several  and  respective  heirs,  executors,  administrators,  and 
assigns  for  ever,  to  take  as  tenants  in  common  and  not  as  joint 
tenants,  and  to  and  for  no  other  use,  intent,  or  purpose 
whatsoever." 

The  testator  died  on  the  29th  April,  1814,  leaving  Edmund, 
his  eldest  son  and  heir  at  law  him  surviving,  who  died  on  the 
25th  of  October,  1817,  leaving  Edmund  Farmer,  his  eldest  son 
and  heir  at  law  him  surviving,  who  then  became  the  heir  at  law 
of  the  testator. 

On  the  death  of  the  testator  his  widow  entered  into  possession 
of  the  rents  and  profits  of  his  real  and  personal  estate,  and 
received  the  same  until  her  death,  in  January,  1818,  when  the 
testator's  daughter,  Mary  Francis,  entered  into  possession  of 
the  rents  and  profits,  and  received  them  until  her  death,  in 
November,  1821. 

Mary  Francis  left  seven  children,  viz.  Julia,  Edmund  Farmer, 
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Joshua,  Henry,  Thomas,  David  FoUey,  and  Daniel  Fanner  Fabhkb 
Francis,  the  youngest  of  whom  was  then  of  the  age  of  four  fbakoib. 
years  and  upwards,  having  been  bom  in  September,  1817. 

The  questions  for  the  opinion  of  the  Court  were,  whether  the 
children  of  the  testator's  daughter  Mary  Francis  took  any,  and 
what  interests  in  the  real  estate  of  the  testator,  by  virtue  of  the 
residuary  devise  in  his  will?  or  whether  Edmund  Farmer,  as 
heir  at  law  of  the  ^testator,  or  what  other  person  or  persons,  was  [  *^^^  ] 
or  were  entitled  to  such  real  estates  ? 

And  if  the  Court  should  be  of  opinion  that  the  trustees  took 
the  legal  fee  under  the  devise,  then,  whether  the  children  of 
Mary  Francis  would  have  takao.  any  and  what  interests  in  the 
real  estates  of  the  testator  by  virtue  of  the  said  residuary  devise, 
in  case  it  had  been  made  without  the  introduction  of  trustees  ? 
or  whether  the  heir  at  law  of  the  testator,  or  what  other 
person  or  persons,  would  have  been  entitled  to  the  said  real 
estates? 

Bosanquetf  Serjt.  for  the  plaintiffs  : 

The  trustees  took  the  legal  estate,  and  the  children  of  Mary 
Francis  a  vested  interest,  as  tenants  in  common.  This  being  a 
devise  of  residuary  property,  it  is  clear  the  devisor  did  not  intend 
any  thing  to  go  to  the  heir ;  and  the  Court  will  therefore  con- 
strue it  as  favourably  as  possible  for  the  devisees.  If  the  children 
took  no  interest  till  they  were  twenty-four,  the  devise  would  be 
void,  as  too  remote ;  but  it  was  clearly  the  testator's  intention  to 
benefit  the  family  of  Mary  Francis,  and  that  they  should  take  a 
vested  interest,  under  a  condition  subsequent,  that  the  money 
should  not  be  divided  till  they  attained  twenty-four.  The  pro- 
perty is  given  to  such  as  should  be  living  at  the  decease  of  the 
survivor  of  two  persons ;  (Mary  Francis  and  the  devisor's  wife) 
— ^not,  to  such  as  should  be  then  living,  and  should  also  attain 
the  age  of  twenty -four ;  but  having  been  given  absolutely,  as  is 
just  described,  it  is  to  be  divided,  when  and  as  they  attain 
twenty-four.  From  Boraston^s  caset  to  Doe  d.  Roake  v. 
Nowell^l    such  a   condition   has    been    esteemed   a   condition 

t  3  Co.  Bep.  19.  t  14  R  B.  445  (1  M.  ft  S.  327). 
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Pabmkb      BubBequent:  Doe  d.  Wheedon  v.  Lea,t   Bromfield  v.  Crowder^l 
FBAsoiflL      ^<^^  d- 11^''^^  V.  Moore,^  Edwards  v.  Hammond.W 

[  166  ]  PeU,  Serjt.  contrd.  : 

The  devise  to  the  children  is  void,  as  being  too  remote,  the 
circumstance  that  the  youngest  child  was  four  years  old  at  the 
time  of  the  death  of  Mary  Francis  not  affecting  the  case,  as  the 
will  must  be  construed  with  reference  to  the  state  of  things  at  the 
time  of  making  it.  The  principle  laid  down  in  the  cases  cited 
may  be  admitted  to  be  correct;  but  those  were  cases  in  which 
the  interest  passed  to  distinct  individuals,  and  not  to  a  whole 
class  of  persons,  as  here.  The  devise  here  being  to  a  class  of 
persons,  it  is  clear  that  the  division  proposed  by  the  devisor 
could  not  be  made,  nor  his  intention  carried  into  effect,  till  time 
should  have  shown  how  many  of  that  class  would  attain  twenty- 
four.  Leake  v.  Hobinson^  and  Phipps  v.  KelyngeW  are  in  point 
for  the  defendant. 

Bosanquety  in  reply : 

Leake  v.  Robinson  and  Phipps  v.  Kelynge  w^re  decisions  upon 
questions  touching  personal  property,  the  rules  with  regard  to 
which  are  not  applicable  to  cases  of  real  property. 

The  following  Certificate  was  afterwards  sent : 

''  This  case  has  been  argued  before  us ;  we  have  considered 
the  same,  and  are  of  opinion,  that  Julia  Francis,  Edmund 
Farmer  Francis,  Joshua  Francis  the  younger,  Henry  Francis, 
Thomas  Francis,  David  PoUey  Francis,  and  Daniel  Farmer 
Francis,  the  children  of  the  testator's  daughter  Mary  Francis, 
took  equitable  estates  in  fee  as  tenants  in  common,  in  the  real 
estates  of  the  testator  by  virtue  of  the  residuary  clause  in  his 
said  will  contained. 

**  We  are  of  opinion  that  the  said  children  of  Mary  Francis 
would  have  taken  legal  estates  in  fee  as  tenants  in  common,  by 

t  1  B.  R  631  (3  T.  B.  41).  ||  3  Lev.  132. 

i  8  B.  E.  805  (1  Bob.  ft  P.  (N.  B.)  f  16  B.  B.  168  (2  Mer.  36S). 

313).  tt  13  B.  B.  16  (2  V.  ft  B.  67.  n.). 
S  13  B.  B.  329  (14  East,  601). 
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virtae  of  the  said  residuary  devise,  in  "case  it  had  been  made  Fabxsb 

withont  the  introduction  of  trustees,  as  stated  in  this  case.  fbanoib. 

"  W.  D.  Best.  t  '^'^  ^ 
"  J.  A.  Pabk. 

"  J.  BUBBOUOH." 


C.  p.  TRINITY  TERM, 


FROMONT  V.  COUPLAND.  182*. 

Juns  19 
(2  Bing.  170—173;  a  0.  9  Moore,  319;  3  L.  J.  0.  P.  237;  S,  0.  at  Nisi  ' 

PriuB,  1  Oarr.  &  P.  276.)  [  170  ] 

Plaintifif  and  defendant  had  been  engaged  in  running  a  coaoh  from  B, 
to  L.,  plaintiff  finding  horses  for  one  part  of  the  road,  defendant  for 
another  ;  and  the  profits  of  each  party  were  calculated  according  to  the 
number  of  miles  covered  by  his  own  horses :  the  plaintifF  receiyed  the 
fares,  and  rendered  an  accoimt  thereof  to  the  defendant  eyery  week : 

Held,  that  plaintiff  and  defendant  were  partners  in  this  concern,  and 
that  in  an  action  by  the  plaintiff  against  the  defendant  upon  a  separate 
transaction,  the  defendant  could  not  set  off  a  balance  which  had  been 
declared  in  his  favour  upon  these  weekly  accounts. 

Thb  plaintiff  sought  to  recover  200Z.  for  the  rent  of  stables 
occupied  by  the  defendant.  At  the  trial  before  Best,  Ch.  J., 
London  sittings  after  Easter  Term,  the  defence  set  up  was,  that 
the  parties  in  the  suit  had  formerly  been  engaged  in  running  a 
coach  from  Bath  to  London,  the  plaintiff  finding  horses  for  one 
part  of  the  road,  and  the  defendant  for  another,  and  the  profits 
of  each  party  *were  calculated  according  to  the  number  of  miles  [  •i7i  ] 
covered  by  his  own  horses.  The  plaintiff  received  the  fares,  and 
rendered  an  account  thereof  to  the  defendant  every  week.  Upon 
this  weekly  account  there  was  a  balance  due  to  the  defendant  of 
256Z.  It  did  not  appear,  however,  that  any  final  account  had 
been  stated,  or  that  the  plaintiff  had  made  any  promise  to  pay 
the  balance  in  question, 

A  verdict  was  found  for  the  plaintiff,  with  liberty  for  the 
defendant  to  move  to  enter  a  nonsuit. 

Pell,  Serjt.  now  moved  accordingly,  and  urged,  that  the  set 
off  ought  to  be  allowed ;  first,  because  the  transaction  between 
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Fbomoht  the  parties  as  to  the  Bath  coach  did  not  amount  to  a  partner- 
CouPLAKD.  Bhip: — as  between  themselves  they  had  separate  departments 
and  separate  interests,  and  though  with  reference  to  travellers 
they  might  be  jointly  liable,  they  must  be  sued  separately 
by  the  tradesmen  who  supplied  each  :  Barton  v.  Hanson  :  t 
secondly,  because,  even  supposing  them  to  have  been  partners, 
there  waa  an  adjustment  of  the  account,  upon  which  either 
partner  might  have  sued  the  other,  even  though  there  had 
been  no  special  promise  to  pay :  Smith  v.  Barrow ,1  Rackstraw 
y.  Imber.% 

Best,  Ch.  J. : 

I  gave  the  defendant  leave  to  move,  because  I  was  told  there 
were  decisions  in  his  favour,  but  none  of  those  which  have  been 
cited  apply  to  his  case.  In  reason  and  justice,  the  sum  alleged 
to  be  due  to  the  defendant  can  be  no  set-off  in  this  action : 
according  to  the  case  of  Barton  v.  Hanson,  these  parties  are 
partners,  though  no  authority  was  requisite  to  prove  that, 
because  both  are  engaged  in  carrying  the  same  passengers; 
[  *172  ]  they  divide  the  profits,  and  are  answerable  *to  the  public 
jointly.  Undoubtedly,  if  after  a  partnership  has  been  dis- 
solved, the  parties  adjust  a  balance  and  one  of  them  makes 
a  promise  to  pay,  there  arises  on  that  a  moral  consideration 
which  may  be  the  subject  of  an  action.  The  case  in  Holt 
perhaps  goes  somewhat  further  than  this ;  but  it  is  only  a  Nisi 
Prius  decision,  and  might,  upon  further  consideration,  have  been 
determined  otherwise.  However,  it  is  enough  to  say,  that  the 
opinion  of  Bullbb,  J.  in  Smith  v.  Barrow  is  decisive  of  the 
present  case.  He  there  says,  ''One  partner  cannot  recover  a 
sum  of  money  received  by  the  other,  unless  on  a  balance  struck, 
that  sum  be  found  due  to  him  alone."  So  that,  before  there  can 
be  an  action  or  a  set-off  in  respect  of  a  claim  arising  out  of  a 
partnership  account,  there  [must  be  a  final  balance  struck.  The 
same  doctrine  is  laid  down  in  Foster  v.  Allanson.\\  It  has  been 
contended  that  a  balance  was  struck  in  the  present  case.    But  I 

t  11  B.  B.  524  (2  Taunt.  49;  2         §  Holt,  N.  P.  368. 
Camp.  97).  ||  2  T.  B.  479. 

t  2  T.  B.  476. 
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think  not ;  a  balance  during  the  continuance  of  the  concern  will  Fbomomt 
not  do ;  it  must  be  a  final  balance  of  all  the  partnership  accounts ;  couplakd. 
but  there  has  been  nothing  like  that  here,  and  we  might  be  doing 
great  injustice  if  we  were  to  allow  the  set-off.  The  balance  in 
question  was  only  upon  a  weekly  account,  and  upon  an  annual 
or  final  account  the  result  might  have  been  very  different. 
Upon  the  balance  thus  struck,  no  action  could  have  been 
maintained,  and  unless  an  action  could  have  been  main- 
tained, the  set-off  cannot  be  allowed. 

Park,  J. : 

I  have  no  doubt  that  the  plaintiff  is  entitled  to  recover.  It 
has  been  admitted  that  no  claim  can  be  allowed  as  a  set-off, 
unless  it  could  also  be  recoverable  in  an  action,  and  that  an 
action  will  not  lie  for  a  partner  on  a  partnership  account,  unless 
a  balance  has  been  adjusted.  Now,  the  transaction  between  these 
♦parties  was  a  partnership,  and  an  account  was  rendered  from  [  *ns  ] 
week  to  week,  but  no  final  balance  was  struck  so  often,  and  it  is 
a  final  balance  alone  that  can  be  allowed  as  a  set-off,  and  that 
only  when  there  has  been  a  promise  to  pay  it ;  it  is  true,  that  in 
Smith  V.  Barrow,  Bullbr,  J.  did  not  mention  the  promise  to 
pay,  but  he  relied  on  it  in  other  instances ;  and  in  Foster  v. 
AUanson,  he  said  there  must  not  only  be  a  final  settlement  of 
the  account,  but  also  a  promise  to  pay;  in  Moravia  v.  Levyf 
there  was  an  express  promise,  and  though  in  Rackstraw  v.  Imber, 
GiBBS,  Gh.  J.  is  reported  to  have  holden  that  a  promise  was  not 
necessary,  that  is  a  Nisi  Prius  decision  which  cannot  outweigh 
the  authority  of  the  two  others.  I  think,  therefore,  the  rule 
which  has  been  prayed  cannot  be  granted. 

BUBBOUOH,  J. : 

The  weekly  accounts  were  only  preparatory  to  a  final  account, 
and  are  not  sufficiently  conclusive  to  form  the  subject  of  a  set-off. 

Rule  refused. 
t  2  T.  B.  483,  n. 


R.R. — ^voL.  xxvn.  P  P 
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1824.  BUKTON  V.  HUGHES  and  Others. 

Junen.  ^2  ^^^  173—176 ;  8.  C.  9  Moore.  334 ;  3  L.  J.  C.  P.  241.) 

L  ^'^  J  K.,  the  owner  of  famitare,  lent  it  to  plaintiff  under  the  terms  of  a 

written  agreement ;  plaintiff  placed  it  in  a  house  occupied  by  the  wife 
of  C,  a  bankrupt.  0.*b  assignees  haying  seized  the  furniture :  Held, 
that  plaintiff  might  recoyer  it  in  trover,  without  producing  the  agree- 
ment. 

Tboybb  for  certain  articles  of  furniture  seized  by  the  defendants 
under  a  commission  of  bankrupt  against  Robert  Cross.  At  the 
trial  before  Bay  ley,  J.,  York  Lent  Assizes,  1824,  Kitchen,  a 
dealer  in  furniture,  proved  that  he  was  owner  of  the  furniture 
[  *174  ]  ii^  question,  *which  he  had  lent  to  the  plaintiff  under  the  terms  of 
a  written  agreement,  and  that  the  plaintiff  had  placed  it  in  a 
house  occupied  by  the  bankrupt's  wife. 

The  agreement  between  Kitchen  and  the  plaintiff  was  called 
for,  but  could  not  be  produced  for  want  of  a  stamp. 

On  the  part  of  the  defendants,  it  was  then  contended  that 
the  plaintiff  must  be  nonsuited ;  that  at  the  time  of  the  taking 
he  had  neither  the  property  nor  the  possession  of  these  goods, 
but  only  an  alleged  interest  under  an  agreement;  of  which 
interest,  as  the  agreement  could  not  be  produced,  there  was  no 
evidence  whatever ;  that  in  order  to  support  trover,  the  plaintiff" 
must  prove  property,  special  interest,  or  actual  possession,  even 
though  that  possession  should  be  tortious  as  against  a  third 
person.    A  verdict  having  been  found  for  the  plaintiff, 

Cross f  Serjt.,  in  the  last  Term,  upon  the  grounds  urged  at 
the  trial,  obtained  a  rule  nisi  to  set  aside  the  verdict  and  enter 
a  nonsuit. 

Bosanquetf  Serjt.  now  shewed  cause : 

It  appears  from  Kitchen's  testimony  that  the  plaintiff  had  a 
qualified  interest  of  some  kind  in  the  goods,  and  that  was 
sufficient  to  enable  him  to  maintain  the  action.  It  is  true, 
that  what  was  the  precise  nature  of  that  interest,  or  upon 
what  terms  it  was  acquired  and  retained  could  only  have  been 
proved  by  the  written  agreement;   but  the  existence  of  some 
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kind  of  interest  having  been  established,  the  precise  nature  of  bubton 
it,  or  the  terms  upon  which  it  was  acquired,  were  immaterial  to  huohes. 
the  support  of  this  action :  SvMon  v.  BtLckA 

CroBS : 

The  qualified  interest  having  been  obtained  *under  a  written      [  *176  ] 
agreement,  could  not  be  proved  except  by  the  production  of  that 
agreement  duly  stamped. 

Best,  Ch.  J. : 

If  this  had  been  a  case  between  Kitchen  and  the  plaintiff  the 
agreement  ought  to  have  been  produced,  because  that  alone  could 
decide  the  respective  rights  of  those  two  parties ;  but  it  appears 
that  Kitchen  was  to  supply  the  plaintiff  with  furniture,  and  the 
question  is,  whether,  after  he  had  obtained  it,  he  had  a  sufficient 
interest  to  maintain  this  action.  The  case  which  has  been 
referred  to  confirms  what  I  had  esteemed  to  be  the  law  upon  the 
subject,  namely,  that  a  simple  bailee  has  a  sufficient  interest  to 
sue  in  trover.  In  that  case  a  party,  whose  title  was  not  com- 
pleted by  registry  or  any  regular  conveyance,  sued  in  trover  to 
recover  a  ship  of  which  he  had  been  possessed ;  registry  was 
absolutely  necessary  to  give  him  a  title,  and  yet  it  was  holden  he 
might  recover  against  a  wrong-doer.  Mansfibld,  Ch.  J.  says, 
**  Suppose  a  man  gives  me  a  ship,  without  a  regular  compliance 
with  the  Register  Act,  and  I  fit  it  out  at  5002.  expence,  see  what  a 
doctrine  it  is  that  another  man  may  take  it  from  me  and  I  have 
no  remedy.  The  only  doubt  on  the  case,  I  think,  arises  from 
the  Register  Act,  lest,  if  we  should  decide  that  any  property 
passed  by  the  transfer,  it  should  militate  against  that  act,  and 
I  have  never  been  able  entirely  to  free  my  mind  from  that 
doubt ;  but  at  present  I  think  that,  on  the  circumstances,  the 
plaintiff  might  maintain  trover."  Lawrence,  J.  says,  "  There  is 
enough  property  in  this  plaintiff  to  enable  him  to  maintain  trover 
against  a  wrong-doer ;  and  although  it  has  been  urged  that  the 
contract  is  void,  with  respect  to  the  rights  of  third  persons,  as 
well  as  between  the  parties,  yet,  as  far  as  regards  the  possession, 
it  is  good  as  against  all,  except  the  vendor  himself."  It  is 
t  11  R.  E.  686  (2  Taunt.  302). 

pp2 
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BiTRTON      impossible  to  diBtingaish  that  case  from  the  present :   but  it 

HuGHBs.     has  been  ^contended  here,  that  the  defendants  were  not  wrong- 

[  *176  ]      doers ; — certainly  not,  in  taking  the  effects  of  the  bankrupts,  but 

they  are  wrong-doers  in  takiug  the  effects  of  a  third  person ; 

they  had  no  right  to  take  goods  belonging  to  the  plaintiff,  which 

were  clearly  distinguishable  from  any  the  bankrupt  ever  had. 

Pabk,  J. : 

If  this  had  been  a  question  between  Kitchen  and  the  bankrupt, 
it  might  have  borne  a  totally  different  complexion ;  but  whether 
Mrs.  Cross  was  to  live  in  the  house,  or  Burton,  was  altogether 
immaterial,  as  against  the  defendants,  and  the  case  which  has 
been  referred  to  is  much  stronger  than  the  present.  There  it 
was  holden,  that  possession  of  a  ship  under  a  transfer,  void  for 
non-compliance  with  the  Begister  Act,  is  a  sufficient  title  in  trover 
against  a  stranger  for  parts  of  the  ship,  being  wrecked.  Admit- 
ting that  the  defendants  were  not  wrong-doers,  at  all  events  they 
were  strangers,  and  possession  is  sufficient  to  enable  a  party  to 
maintain  trover  against  a  stranger.  What  Chambbb,  J.  says,  is 
very  material.  *'  The  plaintiff  has  possession  under  the  rightful 
owner,  and  that  is  sufficient  against  a  person  having  no  color." 
(Here  the  plaintiff  was  let  into  possession  by  Kitchen,  the 
rightful  owner.)  ''  An  agister,  &c.,  a  carrier,  a  factor,  may 
bring  trover ;  even  a  general  bailment  will  suffice,  without 
being  made  for  any  special  purpose,  but  only  for  the  benefit 
of  the  rightful  owner."  It  was  immaterial  how  the  plaintiff 
came  into  possession,  but  as  there  was  no  dispute  between  him 
and  Kitchen  the  verdict  must  stand. 

BuBBOuGH,  J.  concurring,  the  rule  was 

Discharged, 
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BEASSINGTON  and  Othbrs  v.  AULT.  1824. 

June  21. 
(2  Bing.  177—178 ;  S.  0.  9  Moore,  340 ;  3  L.  J.  C.  P.  243 ;  S.  0.  at  Nisi  

Prius,  1  Carr.  &  P.  302.)  [  177  ] 

Three  executors  ordered  goods  to  be  sold  as  the  goods  of  their  testator. 
They  afterwards  sued  for  the  amount,  without  styling  themselves  execu- 
tors, and  without  joining  a  fourth  executor,  who  was  named  in  the  will : 
Held,  that  they  might  recover. 

The  plaintiffs  sued  to  recover  the  value  of  timber  sold  and 
delivered  to  the  defendant. 

At  the  trial  before  Park,  J.  last  Stafford  Assizes^  it  appeared 
that  the  plaintiffs,  though  they  had  not  sued  as  executors,  were 
three  of  the  executors  of  one  Willcock,  who  had  appointed  four 
executors  in  his  will ;  and  that  one  of  the  plaintiffs  t  had 
authorized  an  auctioneer  to  sell  the  timber  in  question,  as  the 
property  of  Willcock,  deceased.  A  verdict  having  been  found  for 
the  plaintiffs,  Peake,  Serjt.  moved  to  enter  a  nonsuit  instead,  on 
the  ground  that  all  the  four  executors  ought  to  have  joined  in 
this  action. 

Vaughan,  Serjt.,  who  was  to  have  shewn  cause,  was  stopped 
by  the  Court,  and  Peake  was  now  called  on  to  support  his  rule. 
He  contended  that  the  auctioneer  had  been  authorized  to  sell 
the  timber  as  the  timber  of  the  deceased,  and  it  was  clear  law, 
that  where  several  executors  were  named  in  a  will  all  must  join 
in  an  action,  lest  any  who  were  omitted  should  afterwards  come 
in  and  sue.  It  was  true  that,  generally  speaking,  a  vendee  could 
not  dispute  the  title  of  a  party  who  was  in  possession  at  the  time 
of  the  sale ;  but  the  auctioneer  having  been  ordered  to  sell  the 
timber  as  the  timber  of  the  deceased,  he  acted  with  reference  to 
the  executor's  title,  and  all  of  them  ought  to  have  joined  in  the 
action :  Webster  v.  Spencer. I 

Best,  Gh.  J. : 

The  case  which  has  been  referred  to  is  distinguishable  from 
the  present.    In  that  case  the  ^plaintiffs  declared  as  executors,      [  *178  ] 

t  [Presumably  in  the  name  of  the      been  disclosed  later. — ^F.  P.] 
three,  but  it  would  be  immaterial         X  22  B.  B.  427  (3  B.  &  Aid. 
if  the  interest  of  the  other  two  had 
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and  when  they  do  that,  all  (as  Abbott,  Gh.  J.  and  Holboyd,  J. 
said)  must  join.  But  that  expression  was  referable  to  the  form 
of  action,  which  was  an  action  expressly  by  executors  ;  in  such 
a  case  it  is  clear  that  all  mast  join,  because  they  derive  their 
interest  under  the  will,  not  under  the  probate,  and  the  right  to 
sue  is  equal  in  all :  but  where  the  management  is  left  with  three, 
and  those  three  enter  into  a  contract,  they  may  sue  alone,  with- 
out styling  themselves  executors.  It  is  not  material  how  they 
came  by  the  property,  but  how  they  have  disposed  of  it :  if  they 
alone  made  the  contract,  they  alone  ought  to  sue ;  that  is  the 
short  ground  on  which  I  proceed,  though  it  might  have  been 
otherwise  if  they  had  declared  as  executors. 

Pabk,  J. : 

It  would  be  impossible  to  question  the  rule,  that  in  an  action 
by  executors,  all  the  executors  ought  to  be  joined,  because  the 
law  has  been  so  from  the  earliest  time ;  and  it  has  been  laid 
down  that  even  an  infant  executor  must  be  named.  But  in  the 
present  case  the  order  to  sell  was  given  by  three  persons; 
nothing  passed  to  show  that  they  were  acting  in  a  representa- 
tive character;  and  those  three  persons  having  sued  on  their 
contract,  the  defendant  could  not  have  set  off  any  debt  due  from 
the  testator  to  him.  The  decision  of  the  King's  Bench,  therefore, 
which  has  been  cited,  does  not  apply,  for  in  that  case  the  parties 
expressly  sued  as  executors.    The  present  rule  must  be 

Discharged. 


1824. 
June  22. 

[183] 


LIDDAED  V.  KAIN. 

(2  Bing.  183—184 ;  S.  0.  9  Moore,  356;  3  L.  J.  0.  P.  246.) 

The  plaintiff,  after  telling  the  defendant  that  one  of  two  horses  he  ^ 
about  to  sell  had  a  oold,  agreed  to  deliver  both  at  the  end  of  a  fortnight 
sound  and  free  from  blemish :  at  the  end  of  the  fortnight,  the  horses 
were  delivered,  one  with  a  cough  and  the  other  with  a  swelled  leg,  a 
fault  that  was  also  apparent  at  the  time  of  the  sale.  In  an  action  for 
the  price,  a  verdict  having  been  found  for  the  defendant,  the  Goort 
refused  to  grant  a  new  trial. 

Assumpsit  to  recover  the  value  of  horses  sold  and  delivered. 
At  the  trial  before  Best,  Ch.  J.,  Middlesex  sittings  after  Easter 
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Term  last,  the  defence  was,  that  at  the  time  of  the  purchase,     Liddabd 
the  plaintiff  agreed  to  deliver  the  horses  at  the  end  of  a  fort-       kaik. 
night,  sound  and  free  from  blemish,  and  that  at  the  end  of 
the  fortnight  one  had  a  cough  and  the  other  a  swelled  leg; 
but  it  also  appeared,  that  the  seller  informed  the  buyer  that 
*one  of  the  horses  had  a  cold  on  him,  and  that  this  as  well  as       [  *184  ] 
the  swelled  leg  was  apparent  to  every  observer. 
The  jury  having  found  a  verdict  for  the  defendant, 

WUde^  Serjt.  moved  for  a  new  trial,  on  the  ground  that 
where  defects  are  patent,  a  warranty  against  them  is  inoperative. 

Sed  per  Cubiam  : 

The  warranty  did  not  apply  to  the  time  of  the  sale,  but  to  a 

subsequent  period.     There  is  no  pretence  for  disturbing  the 

verdict. 

BuU  refused. 


PALMER  AND   Others  v.   PRATT.f  i824. 

(2  Bing.  185—192 ;  S.  0.  9  Moore,  368;  3  L.  J.  0.  P.  260.)  ^—  ' 

K.,  an  East  India  captain,  haying  borrowed  money  of  E.,  in  order  to  L  °  J 
secure  B.  arranged  with  P.  that  K.  should  draw  in  favour  of  E.  bills 
on  C,  (P.'s  agent  in  Calcutta,)  payable  at  thirty  days  aiter  the  arrival 
of  the  ship  B.,  which  bills  E.  was  to  indorse  to  P.,  and  P.  was  to  nego- 
date  on  Calcutta  upon  K.*8  consigning  to  C.  goods  to  double  the 
amount  of  the  bills.  Bills  (so-called)  having  been  sent  accordingly, 
Held:— 

First,  that  P.  had  no  insurable  interest  in  these  bills. 

Secondly,  that  even  supposing  he  had,  he  could  not  recover  upon  a 
policy  describing  them  as  bills  of  exchange. 

Tms  was  an  action  of  assumpsit,  brought  on  a  policy  of 
insurance  subscribed  by  the  defendant,  for  6002. 

The  defendant  pleaded  the  general  issue,  and  paid  16Z.  into 
Court,  on  the  count  for  money  had  and  received,  that  being  the 
premium  received  by  him.  The  cause  was  tried  at  the  sittings 
in  London,  after  Trinity  Term,  1822,  before  Dallas,  Ch.  J.,  when 
a  verdict  was  found    for  the  plaintiff   for   485Z.   (being    the 

t  See  now  Bills  of  Exchange  Act,  1882,  ss.  3,  11  (2).— E.  C. 
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palmxb      remainder  of  the  Bum  claimed),  subject  to  the  opinion  of  the 
PbItt.       Court,  on  a  case  in  substance  as  follows  : 

The  policy  of  insurance  on  which  this  action  was  brought, 
bore  date  the  26th  of  August,  1818,  and  was  e£fected  for  and 
on  account  of  the  plainti£fs. 

The  voyage  or  risk  was,  by  the  policy,  expressed  to  be  "at 
and  from  London,  to  all  or  any  ports  and  places  wheresoever  and 
whatsoever  on  this  side,  at  and  beyond  the  Cape  of  Good  Hope 
and  elsewhere,  during  the  ship's  stay  at  each  port  and  place,  and 
on  all  services,  until  her  safe  arrival  at  Calcutta,  upon  any  kind 
of  goods  and  merchandises,  &c.,  of  and  in  the  ship  named  the 
Paragon^  whereof  G.  B.  Eeene  was  master." 

The  insurance  was,  by  the  policy,  declared  to  be  ''  on  two  bills 
of  exchange,"  drawn  by  Eeene  on  Cruttenden  and  Mackillop,  of 
Calcutta,  the  one  for  1,500Z.,  the  other  for  500{. 

The  perils  insured  against  were  those  commonly  enumerated 
in  policies,  and  the  policy  was  subscribed  by  the  defendant,  at  a 
premium  of  8  per  cent. 

The  circumstances  that  led  to  the  insurance  were  as  follow : 
[  «186  ]  Eeene,  the  captain  of  the  Paragon^  had  purchased  ^goods  on  his 
own  account,  as  an  adventure  for  the  voyage ;  and  these  goods 
having  been  in  part  purchased  by  means  of  advances  made  to 
him  by  Edmund  Bead,  a  ship  and  insurance-broker,  it  was  found, 
on  the  settlement  of  accounts  between  them  at  Gravesend,  before 
the  vessel  sailed,  that  the  captain  was  indebted  to  Bead  about 
2,000L 

It  was  therefore  agreed  between  them,  that  if  Bead  could 
negociate  bills  for  about  what  was  due  he  should  do  so. 

In  pursuance  of  this  object  Bead  applied  to  the  plaintiffs, 
merchants  in  London,  who  thereupon  agreed  to  negociate  bills 
on  Calcutta  to  the  amount  of  2,0002.,  one  set  for  1,5002.  and 
another  for  6001.  They  required  Bead's  indorsement  upon  the 
bills,  and  therefore  the  bills  were  to  be  made  payable  to  him. 
The  plaintiffs  instructed  him  to  have  them  drawn,  payable  thirty 
days  after  the  arrival  of  the  Paragon  at  Calcutta,  at  the  exchange 
of  2a.  i\d,  a  rupee,  which  was  then  the  current  rate  of  exchange 
between  London  and  Calcutta,  and  required  that  Eeene  should 
consign  to  Cruttenden  and  Mackillop,  on  whom  the  bills  were  to 
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be  drawn,  goods  to  about  doable  the  amount  of  the  sum  for       palmeb 
which  they  were  to  be  drawn,  to  place  them  in  funds,  so  that       pratt. 
they  might  accept  the  bills.    The  plaintiffs  instructed  Bead  to 
effect  policies  on  bills,  and  to  leave  uninsured,  goods  to  the 
amount  of  the  bills. 

The  captain  being  informed  of  the  nature  of  the  proposed 
transaction,  agreed  to  its  terms,  and  drew  the  two  bills  stated  in 
the  policy,  which  were  in  duplicate,  the  one  of  them  was  for 
4,528  rupees  5  annas,  and  the  other  for  18,584  rupees  14  annas, 
and  the  tenor  of  them  was  as  follows : 

"  London,  25th  August,  1818. 

"At  thirty  days  after  the  arrival  of  the   ship  Paragon  at 

Calcutta,  pay  this  my  first  of  exchange,  second  and  *third  not       [  •is?  ] 

paid,  to  the  order  of  Mr.  Edmund  Bead,  13,584  sicca  rupees  14 

annas  value  received,  which  place  to  account  of 

"  G.  B.  Kbbne. 
"  To  Messrs.  Cruttenden  and 

Mackillop,  Calcutta. 

"  (Indorsed)        Edmund  Bead." 

Bead  received  from  the  plaintiffs  the  2,0002.  upon  the  bills ;  the 
captain  shipped  on  board  the  vessel  to  the  order  of  Cruttenden 
and  Mackillop  a  quantity  of  goods,  exceeding  in  value  the  two 
bills,  and  signed  bills  of  lading  thereof  in  triplicate  to  Cruttenden 
and  Mackillop. 

Bead,  on  behalf  of  the  plaintiffs,  then  proceeded  to  effect  the 
policy  in  question  at  their  expence  and  for  their  benefit.  Before 
the  defendant  subscribed  the  policy,  he  was  informed  by  Bead 
that  the  insurance  was  on  bills  payable  on  the  arrival  of  the 
Paragon,  and  Bead  also  stated,  that  it  was  better  than  on  goods, 
because  not  liable  to  average. 

It  was  left  to  Bead  to  raise  the  money  in  the  best  way  he  could. 
The  bills  of  lading  were  not  given  as  a  security  to  the  plaintiffs, 
but  to  Cruttenden  and  Mackillop,  who  were  the  agents  of  the 
plaintiffs  in  India. 

The  ship  afterwards  sailed  with  the  goods  and  one  set  of  the 
bills  on  board.  There  were  purposely  left  uninsured  on  board  of 
the  ship  goods  of  the  captain  to  the  full  value  of  the  bills. 
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Palvxb  In  the  coarse  of  the  voyage  the  ship  was  totally  lost,  together 

PsTtt.  with  the  set  of  bills  and  the  said  goods,  by  perils  of  the  seas, 
such  as  were  insured  against  by  the  policy;  and  neither  the 
ship  nor  the  set  of  bills,  nor  the  goods,  nor  any  part  thereof, 
ever  arrived  at  Calcutta,  nor  were  either  of  the  bills  ever  paid  or 
accepted. 

A  bill-broker,  much  conversant  with  the  trade  to  the  East 
C  *^^  ]  Indies,  being  called  for  the  plaintiffs,  stated,  that  *the  practice 
here  described  had  been  frequent  from  1810  or  1811 :  he  could 
not  name  any  instance  where  bills  were  so  drawn,  and  the  ship 
had  not  arrived.  The  consignment  is  to  induce  the  drawee  to 
accept  the  bills.  The  object  of  drawing  bills  in  this  manner  is 
to  put  the  captains  and  officers  of  East  India  ships  in  cash  to  pay 
for  their  investments.  Formerly  this  was  done  by  respondentia; 
respondentia  still  continues;  some  prefer  one  mode,  some  the 
other.  Bills  are  not  so  taken  unless  where  the  drawer  takes  out 
goods,  or  has  funds  in  India.  The  witness  knew  of  no  instance 
of  bills  being  so  taken,  unless  where  goods  were  carried  out  to 
India.  The  goods  are  consigned  to  the  person  on  whom  the 
bills  are  drawn.  If  the  goods  are  lost  and  the  ship  arrives,  the 
bills  are  paid ;  if  the  goods  arrive  and  the  ship  is  lost,  the  bills 
are  not  paid.  In  that  case,  the  holder  of  the  bills  has  no  remedy 
against  the  drawer. 

The  Chief  Justicb  desired  the  jury  to  consider  whether  the 
advance  of  the  2,0002.  was  made  on  the  contingency  of  the 
Paragon's  arrival  at  Calcutta ;  and  the  jury  found  that  it  was 
made  on  such  contingency. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
these  circumstances,  the  plaintiffs  were  entitled  to  recover  upon 
the  policy  ?  If  they  were,  the  verdict  was  to  stand ;  if  not,  a 
nonsuit  was  to  be  entered. 

Taddy^  Serjt.  for  the  plaintiffs : 

The  plaintiffs  had  an  insurable  interest,  and  are  entitled  to 
recover.  The  only  grounds  on  which  the  contrary  can  be  main- 
tained are,  either  that  there  was  no  contingency  in  the  subject, 
matter  of  the  insurance,  or,  that  it  was  improperly  described  as 
a  bill  of  exchange.    But  the  money  advanced  by  the  plaintiffs  on 
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the  credit  of  the  bills  was  clearly  in  hazard,  and  if  the  ship  Palmeb 
failed  to  arrive  they  had  no  *other  security  than  this  insurance.  pbItt. 
The  bills  of  lading  belonged  to  Gruttenden  and  Mackillop,  and  [  *189  ] 
were  forwarded  to  them,  to  induce  them  to  accept  the  bills  of 
exchange ;  but  the  vessel  having  failed  to  arrive,  they  were  not 
liable  to  accept  those  bills,  and  the  plaintiffs  were  utterly 
deprived  of  whatever  benefit  they  would  have  derived  from  the 
acceptance,  so  that  they  had  the  same  interest  in  the  bills,  that 
a  party  who  insures  a  life  has  in  the  continuance  of  the  life. 
Then  as  to  the  objection,  that  these  instruments  were  not  bills  of 
exchange,  because  only  payable  on  a  contingency,  it  must  be 
admitted,  that  strictly  and  technically  speaking,  this  was  the 
case.  But  in  common  language  they  would  have  been  called 
bills,  and  it  was  sufficient  to  describe  them  as  such  in  a  policy 
of  insurance,  for  in  a  policy  no  greater  degree  of  precision  is 
necessary  than  is  requisite  to  inform  the  underwriter  what  it  is 
he  undertakes  to  insure.  Thus,  an  insurance  of  a  lease  will 
cover  an  underlease,  or  a  lease  with  alterations  and  additions ; 
and  a  factor  may  insure  his  lien  by  insuring  the  goods  on  which 
he  claims  it :  Godin  v.  London  Assurance  Company  A  But  the 
only  difference  between  the  present  and  ordinary  bills,  is,  that 
an  indorsee  could  not  sue  in  his  own  name.  The  instruments 
are  valid,  though  not  negotiable,  and  may  be  considered  as  in  the 
nature  of  a  promissory  note. 

The  defendant's  counsel  was  stopped  by  the  Court. 

Best,  Ch.  J. : 

I  have  no  doubt  on  this  case,  although  I  am  sorry  the  objec- 
tions have  been  taken,  because  the  defendant  received  a  high 
premium,  and  the  nature  of  the  risk  was  fully  explained  to  him. 
But  there  are  *two  objections  to  the  plaintiffs  recovering ;  one,  [  •iw  ] 
that  they  had  no  insurable  interest ;  the  other,  that  if  they  had, 
they  had  failed  to  describe  it  properly.  First  then,  what  do  they 
propose  to  insure?  Bills  of  exchange: — and  according  to  the 
language  of  the  policy  these  might  have  been  good  legal  bills ; 
but  on  the  record  it  appears,  that  they  were  only  payable  at 

t  1  Burr.  489. 
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Palmxb  thirty  days  after  the  arrival  of  the  ship  Paragon ;  so  that  if  the 
Pbatt.  s^P  di<^  ^ot  arrive  the  bills  would  never  be  paid.  What  the 
plaintiffs  therefore  proposed  to  insure,  was  not  a  bill  of  exchange, 
but  a  right  to  recover  money  in  case  of  the  arrival  of  the  ship  : 
now,  though  a  bill  of  exchange  may  be  accepted  on  a  contingency, 
it  cannot  be  so  drawn,  lest  the  money  market  should  be  loaded 
with  instruments  that  would  afford  no  security  to  the  holder.  It 
has  been  argued,  however,  that  these  instruments  were  valid 
though  not  negotiable,  and  that  they  were  binding  on  the  drawer 
in  the  same  way  as  a  promissory  note.  But  before  the  statute  of 
Ann,  a  promissory  note  payable  on  a  contingency  would  have 
been  void,  as  appears  by  the  case  of  Pearson  v.  Oarret,^  and 
this  is  equally  the  case  at  present,  even  between  the  original 
parties :  Ferris  v.  Bond.t  The  instruments  in  question,  there- 
fore, were  waste  paper ;  the  plaintiffs  have  lost  nothing  by  them, 
because  they  could  have  recovered  nothing  on  them  ;  and  so  far 
from  having  lost  money,  or  even  put  it  in  risk,  the  consideration 
for  their  loan  being  void,  they  might  sue  the  borrower  in  an  action 
for  money  had  and  received.  There  was,  therefore,  no  insurable 
interest,  because  there  was  no  risk.  But  even  if  there  had  been 
an  insurable  interest,  it  was  incumbent  on  the  plaintiffs  correctly 
to  describe  what  it  was  they  insured :  that  they  have  not  done. 
This  is  not  an  insurance  on  bills,  but  against  a  want  of  validity 
[  *191  ]  in  bills.  But  it  has  *been  argued,  that  in  common  parlance 
these  are  bills,  and  that  the  language  of  common  parlance  is 
sufficient  for  a  policy  of  insurance.  I  think  not ;  for  the  under- 
writer might  say  he  thought  he  was  insuring  good  bills,  whereas 
these  had  no  character  of  a  bill.  The  cases  which  have  been 
cited,  are  decisions  on  things  well  known  and  commonly  talked 
of;  whereas  the  practice  which  has  occasioned  the  present 
question  is  of  so  recent  a  date,  that  there  can  be  no  common 
parlance  about  it.  But  the  cases  are  rather  against  the  plaintiffs* 
In  Gregory  v.  Christie,^  even  under  the  very  general  term 
effects,  money  spent  in  the  course  of  the  voyage,  for  the  use 
of  the  ship,  was  holden  not  to  be  insurable  except  under  an 
established  usage.    I  see  no  connection  between  the  present  case 

t  Comb.  227.  S  3  Dougl.  419. 

X  Bayley  on  Bills,  4th  ed.,  13,  n. 
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and  cases  of  insurance  for  life ;  and  as  for  the  insurance  on  a  Palmbb 
lease,  the  question  can  never  arise  in  the  way  it  has  been  pressed  pbatt. 
in  argument. 

I  regret  that  we  are  compelled  to  come  to  this  decision,  because 
insurance  transactions  ought  to  be  conducted  vbenrimd  fide ;  but 
the  present  is  a  new  practice,  and  the  parties  who  engage  in  it 
must  take  the  consequence.  There  are  many  other  ways  of 
insuring  the  same  interest  without  having  recourse  to  this 
expedient :  the  money  might  have  been  lent  on  respondentia  or 
the  goods  might  have  been  consigned  to  a  third  person  in  India, 
and  the  bills  of  lading  indorsed  to  him.  As  the  transaction 
stands  at  present,  the  plaintiffs  must  submit  to  be  nonsuited. 

Park,  J. : 

I  think  the  plaintiffs  had  no  insurable  interest,  because  there 
was  no  event  in  which  they  could  have  sustained  loss.  The  jury, 
it  is  true,  have  found  that  the  advance  was  made  on  a  con- 
tingency ;  but  it  is  clear,  that  if  the  bills  were  not  paid  in  India, 
the  plaintiffs  *were  entitled  to  recover  back  their  money  in  [•192] 
England  :  besides,  if  the  money  had  been  lent  on  a  contingency, 
the  plaintiffs  would  have  stipulated  for,  and  have  received  the 
high  interest  which  is  usually  paid  in  such  cases.  I  admit,  that 
a  party  who  has  only  a  special  interest  in  goods,  may  recover  in 
respect  of  that  interest  on  a  general  insurance;  but  still  the 
subject-matter  of  the  insurance  must  appear  with  sufficient 
certainty  on  the  policy,  and  it  is  the  duty  of  the  Court  to  restrain 
these  novelties ;  for  though  a  policy  is  but  a  vague  and  indefinite 
instrument,  and  the  language  employed  in  it  need  not  be 
technical,  yet  it  ought  to  appear,  at  least,  that  the  insurance 
effected  is  valid.  In  the  present  case,  even  supposing  the 
plaintiffs  to  have  had  an  insurable  interest,  it  is  not  well 
described.  The  instruments  insured  are  not  bills  of  exchange, 
but  mere  waste  paper. 

BURBOUGH,  J.: 

These  instruments  were  not  bills  of  exchange,  and  therefore 
the  plaintiffs  could  not  recover  in  respect  of  them .  under  this 
policy.    I  am  not  for  introducing  new  modes  of  expression  into 
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Palmkb  the  policy  of  inBurance,  which  is  a  usefol  contract,  and  ought 
phI'tt.  therefore  to  be  conducted  under  the  ancient  and  received  forme. 
The  instances  which  have  been  adduced  in  argument,  of  an 
agreement  for  a  lease,  or  a  lease  with  alterations  being  insurable 
under  the  denomination  of  a  lease,  do  not  apply  to  the  present 
case ;  and  considering  that  the  plaintiffs  had  neither  an  insurable 
interest,  nor  have  properly  described  the  interest  they  proposed 
to  insure,  the  defendant  is  entitled  to  have  a  judgment  of  nonsuit 
entered  up. 

Judgment  of  nonsuit  accordingly. 


1824.  HAHN  V.   CORBETT. 

June  80. 
(2  Bing.  205—213 ;  S.  C.  9  Moore,  390 ;  3  L.  J.  C.  P.  253.) 

[-  ^^  J  Insuranoe  on  goods  in  a  ship  warranted  free  from  capture  and  seizure. 

The  ship  was  stranded  on  a  shoal  within  a  few  miles  of  the  port  of 
destination,  disabled  from  proceeding,  and  lost;  but  while  she  lay  in 
.the  sand  she  was  seized  by  the  commander  of  the  place  at  which  she  was 
stranded,  and  the  goods  were  confiscated  by  him : 

Held,  a  loss  of  the  goods  by  the  perils  of  the  seas. 

This  was  an  action  of  assumpsit,  brought  against  the  defendant, 
an  underwriter  at  Lloyd's,  to  recover  2001.,  the  amount  of  his 
subscription  on  a  policy  of  insurance  on  goods,  by  the  Mary,  on 
a  voyage  from  London  to  Maracaybo. 

The  declaration  contained  three  counts  on  the  policy,  which 
all  averred  the  interest  to  be  in  the  plaintiff.  The  first  count 
averred  a  total  loss  by  the  perils  of  the  seas ;  the  second  averred 
the  loss  as  follows : 

'*  That  while  the  ship  was  in  the  course  of  her  voyage,  and 
while  the  goods  remained  on  board,  within  a  certain  district  or 
territory,  then  under  the  dominion  of  the  Spanish  Government, 
the  said  ship  became  and  was,  by  the  perils  and  dangers  of  the 
seas,  and  by  force  and  violence  of  the  winds  and  waves,  driven 
on  the  sands,  broken,  damaged,  rendered  wholly  unnavigable 
and  disabled  from  proceeding ;  whereupon,  afterwards,  viz.  on, 
&c.,  at,  &Q.  the  said  ship  so  being  in  that  condition,  with  the  said 
goods  and  merchandizes  so  on  board  thereof,  the  said  ship,  goods. 
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and  merchandizes  were  forcibly  arrested  and  taken  possession  of       Hahk 

by  certain  persons  acting  by  authority  of  the  Spanish  Govern-     cobbbtt. 

ment,  at  a  certain  place,  in  parts  beyond  the  seas,  then  under 

the  dominion  of  that  Government,  viz.  at  Maracaybo  aforesaid, 

as  forfeited  for  prize,  on  the  alleged  ground,  that  the  said  goods 

and  merchandizes,  *and  other  goods  on  board  the  said  ship,  had      [  *206  } 

been  shipped  on  the  said  voyage,  for  the  supply  of  certain 

persons  then  carrying  on  public  hostilities  with  the  said  Spanish 

Government,  but   alleged  by  that   Government  to  be   rebels 

against   its    lawful    authority;    whereby  the   said   goods    and 

merchandizes  so  insured  by  the  said  policy,  became  and  were 

wholly  lost  to  the  said  plaintiff;  and  that  the  said  loss  of  the 

said  ship  and  goods  was  not  a  loss  by  capture  or  seizure,  or 

the  consequences  of  any  attempt  thereat,  within  the  meaning 

of  the  said  policy." 

The  third  count  averred  the  loss  as  the  second,  except  that  it 
stated  '^  that  the  ship,  &c.  were  forcibly,  and  in  a  piratical 
manner,  taken  possession  of,  by  certain  foreign  persons,  to  the 
plaintiff  unknown,  residing  in  parts  beyond  the  seas,  viz.  at  Fort 
San  Carlos,  in  South  America,  and  converted  by  those  persons 
to  their  own  use ;  whereby,"  &c.  as  above  set  out. 

The  defendant  pleaded  the  general  issue,  and  the  cause  was 
tried  at  the  adjourned  sittings  after  Trinity  Term,  1823,  before 
Burrough,  J.,  when  a  verdict  was  found  for  the  plaintiff  for  200Z., 
subject  to  a  case. 

The  policy  of  insurance  was,  by  consent,  annexed  to  the  case  ; 
it  bore  date  the  18th  of  July,  1822,  and  was  effected  by  the 
plaintiff  in  London,  on  Manchester  cotton  goods,  per  the  Mary, 
on  a  voyage  from  London  to  Maracaybo,  with  liberty  to  touch  in 
the  West  Lidies,  for  all  purposes  whatever ;  and  the  plaintiff  had 
an  insurable  interest  in  the  goods  to  the  full  amount  of  the  sum 
insured.  By  a  memorandum  on  the  policy  it  was  declared,  that 
the  insurance  was  on  goods,  as  might  be  declared  thereafter,  to 
pay  average  separately  on  each  package,  warranted  free  from 
capture  and  seizure,  and  the  consequences  of  any  attempts 
thereat.  And  by  another  memorandum,  afterwards  made,  the 
interest  *  insured  by  the  policy  was  declared  to  be  on  certain  cases,  [  '207  ] 
packages,  and  boxes  of  goods,  valued  at  4,1242.  5^.  exclusive  of 
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hahk  premiums  and  inBorances,  freight  and  commiesion.  The  case 
CoBBBTT.     '^fts  ^8  follows  : 

The  Mary  sailed  from  Gravesend,  with  the  goods  insured  on 
board,  on  the  24th  of  July,  1822,  bound  on  her  voyage,  and 
arrived,  on  the  17th  September,  at  midnight,  off  the  gulph  of 
Maracaybo ;  at  noon  the  next  day,  the  vessel  being  then  eight 
or  nine  miles  from  Fort  San  Carlos,  (a  military  post  more  than 
twenty  miles  from  Maracaybo,)  for  want  of  a  pilot  ran  for  the  bar 
of  Maracaybo,  but  on  account  of  the  shoal  or  shallow  water  was 
obliged  to  come  to  an  anchor,  and  drifted  on  the  sand,  and  was 
lost  by  the  perils  of  the  sea. 

On  the  morning  of  the  next  day,  the  19th  of  September,  the 
ship  being  still  in  the  sands,  with  her  cargo  on  board,  the  captain 
applied  at  Fort  San  Carlos  for  assistance  to  enable  him  to  save 
the  cargo,  but  was  then,  for  the  first  time,  apprized  that 
Maracaybo  and  Fort  San  Carlos  had  (as  the  fact  was)  been 
recently  taken  by  the  Spanish  forces,  acting  by  authority  of  the 
King  of  Spain,  from  certain  persons  or  people  associated  together 
as  a  government  or  power  by  the  name  of  the  republic  of 
Colombia,  and  that  the  ship  and  cargo  would  be  considered  as 
prize,  on  the  alleged  ground,  that  the  cargo  had  been  shipped  for 
supply  of  the  republic.  The  captain  and  crew  were,  on  the  same 
ground,  kept  in  confinement  at  Fort  San  Carlos,  and  afterwards 
sent  up  as  prisoners  of  war  to  Maracaybo,  and  were  thereby 
wholly  prevented  from  making  any  exertion  to  save  the  cargo. 
On  the  same  morning,  (19th  September,)  by  command  of  the 
persons  in  authority  at  Fort  San  Carlos,  certain  subjects  of  the 
King  of  Spain  repaired  to  the  ship,  then  still  fixed  in  the  sand, 
with  her  cargo  on  board,  and  began  to  unload  the  same ;  the 
whole  of  which  was  accordingly  taken  out,  part  in  a  sound  and 
[  «208  ]  part  in  a  damaged  *state.  Two  lighter  loads  of  Manchester  cotton 
goods  were  taken  to  the  fort,  sound  and  undamaged.  Among 
other  articles  some  Manchester  cotton  goods  were  taken  to 
Maracaybo;  the  principal  part  was  very  much  damaged,  and 
they  arrived  loose;  they  were  brought  up  in  the  boats  and 
washed  with  fresh  water,  and  were  possessed  by  the  persons 
acting  under  the  authority  of  the  King  of  Spain:  not  one- 
twentieth  part  of  these  goods  being  sound.    These  persons  having 
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taken  possession  of  the  goods  for  prize,  no  part  of  the  cargo,  or       Hahn 
the  proceeds  thereof,  ever  came  into  the  possession  of  the  insured,     gobbbtt. 
or  of  any  of  their  consignees  or  agents. 

Intelligence  of  the  loss  first  arrived  in  England  on  the  4th  of 
December,  1822,  when  the  plaintiffs  immediately  gave  a  full  and 
regular  notice  of  abandonment  of  the  goods  to  the  underwriters, 
as  having  been  lost  by  the  wreck  of  the  vessel,  which  notice  the 
underwriters  refused  to  accept. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
these  circumstances,  the  plaintiff  was  entitled  to  recover  from 
the  defendant  the  amount  of  his  subscription? 

If  he  was,  the  verdict  was  to  stand,  if  not,  a  nonsuit  was  to  be 
entered. 

Bomnquety  Serjt.  for  the  plaintiff: 

The  goods  insured  were  lost  by  the  perils  of  the  seas,  and  never 
came  to  the  hands  of  the  consignees  of  the  assured.  The  ship, 
with  the  goods  on  board,  having  been  lost,  it  is  immaterial 
whether  the  loss  took  place  in  the  middle  of  the  sea  or  near 
shore.  It  is  true,  that  by  what  occurred  the  underwriters  have 
lost  the  benefit  of  the  salvage;  but  that  does  not  divest  the 
plaintiff  of  his  claim  against  them.  The  defendant's  objection 
rests  on  the  supposition  that  the  ship  would  have  been  seized  if 
she  had  not  been  lost ;  but  it  by  no  *means  follows  that  such  [  *^^^  ] 
would  have  been  the  case,  for  the  master,  when  he  learned  in 
whose  hands  the  country  was,  might  have  borne  away  but  for  the 
disaster  on  the  sand.  The  case  is  materially  distinguishable 
from  that  of  Livie  v.  Janson^\  where  there  was  a  dispute 
about  average,  and  the  ship  was  only  delayed  instead  of  being 
absolutely  lost,  as  here. 

Vaughan,  Serjt.  contra  : 

In  considering  whether  the  insurers  are  liable,  the  proximate, 
and  not  the  remote,  cause  of  the  loss  must  be  looked  at :  Green 
V.  Elmslie,l   Hxidson  v.  Harrison^^   Hudson  v.  Marjoribanks.W 

t  11  E.  E.  513  (12  East,  648).  97 ;  6  Moore,  288). 

i  3  E.  E.  693  (1  Peake,  278).  ||  1  Bing.  393. 

§  23  E.  E.  575  (3  Brod.  &  Bing. 
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Hahk  In  the  present  case  the  perils  of  the  sea  might  have  been  the 
CoBBBTT.  remote  cause  ;  but  the  immediate  cause  of  the  loss  was  the 
seizure  by  the  enemy.  In  Qreen  v.  Elmslie  the  ship  was 
stranded,  as  in  the  present  case.  In  Hunt  y.  The  Royal 
Exchange  Assurance  Company j:  Bayley,  J.  says,  "This  is  a 
policy  on  goods,  which  are  not  so  necessarily  connected  with 
the  ship,  that  if  the  ship  be  lost,  there  must  of  course  be  a  losa 
of  voyage  ,with  respect  to  the  goods ;  because,  if  the  goods  are 
in  safety  they  may  be  transhipped,  and  conveyed  to  their  desti- 
nation." Here  the  goods  were  safe  till  seized  by  the  enemy; 
they  then  reached  their  destined  land,  so  that  with  regard  to 
them  there  has  been  no  loss  of  voyage:  Thompson  v.  Royal 
Exchange  Assurance  Company. I  No  period  of  time  can  be 
pointed  out  at  which  the  goods  can  be  said  to  have  been  lost. 

Bosanqu£t,  in  reply,  was  stopped  by  the  Court. 

Best,  Gh.  J. : 

The  facts  of  this  case  are  short :  the  goods  were  insured  in  a 
[  '210  ]  ship  from  London  to  Maracaybo,  *with  liberty  for  her  to  touch 
in  the  West  Indies.  The  plaintiff  had  an  insurable  interest, 
and,  by  a  memorandum  on  the  policy,  it  was  declared  that  the 
insurance  on  the  goods  was  warranted  free  from  capture  and 
seizure;  and  the  question  is,  whether  the  loss  averred  in  the 
declaration  was  a  loss  by  capture  or  seizure,  or  by  the  perils  of 
the  seas.  If  it  was  a  loss  by  capture  or  seizure  the  defendant  is 
not  liable ;  if  a  loss  by  the  perils  of  the  seas,  it  is  within  the 
terms  of  the  policy.  It  appears  on  the  case,  that  while  the  ship 
was  on  her  voyage  to  Maracaybo,  at  the  distance  of  eight  or  nine 
miles  from  Fort  San  Carlos,  she  was  obliged  to  come  to  an 
anchor,  for  want  of  a  pilot,  drifted  on  the  sand,  and  was  lost  by 
the  perils  of  the  sea.  It  has  been  argued  on  the  part  of  the 
defendant,  and  cases  have  been  adduced,  and  the  language  of 
Bayley,  J.  particularly  relied  on  in  support  of  the  position,  that 
though  the  ship  is  lost,  it  does  not  necessarily  follow  that  goods 
on  board  her  should  be  lost  within  the  meaning  of  a  policy  of 
insurance.  But  what  are  the  facts  here?  the  ship  is  totally 
t  17  B.  H.  at  p.  272  (5  M.  &  S.  57).  }  16  East,  214. 
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lost ;  and  though  the  goods  are  afterwards  recovered  in  a  Hahn 
damaged  state,  they  fall  into  the  hands  of  an  enemy,  and,  but  cobbstt. 
for  that  circumstance,  would  also  have  been  totally  lost.  It  has 
been  asked  when  the  goods  can  be  said  to  have  been  lost? — 
when  the  ship  was  totally  lost.  There  is  no  statement  that  any 
other  ship  was  at  hand,  or  that  any  land  was  near.  If  the 
underwriters  were  exempted  from  liability,  on  capture  by  an 
enemy,  they  were  not  entitled  to  calculate  on  preservation  of  the 
goods  by  an  enemy ;  but  if  the  enemy  had  not  come,  it  is  clear 
the  goods  Vrould  never  have  been  moved,  because  the  ship  never 
moved.  It  was  just  as  if  they  had  been  cast  on  a  rock,  and  had 
been  completely  out  of  reach.  The  goods,  therefore,  were  lost 
when  the  ship  was  lost,  and  what  happened  afterwards  makes 
no  difference  in  the  case.  According  to  the  argument  for  the 
^defendant,  if  the  goods  had  been  drifted  ashore  after  the  [  *2i^  ] 
wreck,  they  were  not  lost ;  but  the  moment  the  ship  became 
immoveable  the  goods  were  lost  and  the  policy  attached :  it  is 
immaterial  whether  they  were  afterwards  picked  up  by  an 
enemy  or  by  fishermen ;  and  this  distinguishes  the  present  from 
the  cases  to  which  we  have  been  referred.  It  has  been  urged^ 
that  the  proximate  cause  of  the  loss,  and  not  the  remote  cause, 
must  be  looked  to ;  but  this  brings  us  back  to  the  question,  what 
was  the  proximate  cause?  I  say  the  perils  of  the  seas.  The 
case  of  Livie  v.  Janson  is  materially  distinguishable  from  the 
present.  In  that  case,  though,  perhaps,  the  facts  would  have 
warranted  the  statement  of  a  total  loss,  the  loss  is  stated  not 
to  have  been  total ;  but  Lord  Ellenbobough  says,  ''  The  ship 
and  goods  were  damaged  by  the  perils  of  the  seas,  and  were 
afterwards  seized  by  the  American  Government  and  condemned." 
(Here  the  goods  were  seized,  but  the  ship  was  left  a  wreck ;) 
''and  the  question  is,  whether  the  total  loss  by  subsequent 
seizure  and  condemnation,  takes  away  from  the  assured  the 
right  to  recover,  in  respect  to  the  previous  partial  loss  by  sea^ 
damage?"  Here  the  goods  must  have  been  destroyed  but  for 
the  enemy,  and  the  enemy  took  them,  not  to  save,  but  to  appro- 
priate. In  Oreen  v.  Elmslie  it  was  holden,  that  if  a  ship  be 
driven  by  stress  of  weather  on  an  enemy's  coast,  and  there 
captured,  it  is  a  loss  by  capture,  and  not  by  the  perils  of  the 

QQ2 
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Hahn  seas.  In  the  present  case  the  ship  was  not  driven  on  the  coast, 
CoBBBTT.  bat  lost  nine  miles  off ;  it  was  destroyed  by  the  waves,  instead 
of  being,  as  in  that  case,  undamaged  by  the  wind ;  and  instead 
of  being  lost  by  capture,  the  enemy,  though  they  removed  the 
cargo,  could  never  fit  her  out  or  remove  her  from  the  sand. 
These  cases,  therefore,  being  put  out  of  the  question,  our  judg- 
ment must  be  for  the  plaintiff. 

[  212  ]       Pabk,  J. : 

I  thought  at  first  that  the  plaintiff  could  not  recover,  but  I 
am  now  convinced  of  the  contrary,  and  the  confusion  has  been 
occasioned  by  the  way  in  which  the  case  is  stated.  But  in  fact, 
the  vessel  and  cargo  were  wrecked,  and  a  total  loss  incurred 
before  the  enemy  interfered.  Not  a  twentieth  part  of  the  cargo 
remained  ondamagedy  and  there  were  no  means  of  carrying  it 
on.  Supposing  the  goods  had  been  sunk,  the  assured  would 
have  been  entitled  to  recover  for  a  total  loss ;  and  if  they  had 
afterwards  been  fished  up  by  the  enemy,  would  that  have  made 
any  difference?  Assuredly  not.  In  Bondrett  v.  Hentigg,\  an 
action  on  a  policy  of  insurance  on  goods,  the  vessel  was  wrecked, 
and  part  of  the  goods  were  lost  and  part  got  on  shore,  but 
whilst  on  shore  they  were  destroyed  and  plundered  by  the 
inhabitants  of  the  coast,  so  that  no  portion  of  them  came  again 
into  the  possession  of  the  assured :  it  was  holden,  that  this  was 
a  loss  by  the  perils  of  the  sea,  and  that  no  abandonment  was 
necessary.  If  we  change  "enemy"  for  "inhabitants,"  that 
case  is  not  unlike  the  present,  in  which  our  judgment  must  be 
for  the  plaintiff. 

BURBOUOH,  J. : 

I  tried  the  cause,  and  decided  on  the  principle  laid  down  in 
Livie  V.  Janson,  that  in  all  cases  the  loss  must  be  referred  to  the 
cavsa  proxima ;  and  the  cavsa  proxima  of  the  loss  of  the  goods 
in  the  present  instance,  was  the  loss  of  the  ship.  There  is, 
however,  a  material  distinction  in  the  facts  of  Livie  v.  Janson, 
which  it  is  requisite  to  attend  to,  because  qui  bene  distinguit  bene 
doceU  In  the  present  case,  the  injury  was  occasioned  by  the 
t  17  E.  E.  625  (Holt,  N.  P.  149). 
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waves  and  the  shoal ;  in  Livie  v.  Janson,  the  ship  was  not  hurt        Hahk 
by  the  wind,  and  the  loss  was  virtually  occasioned  by  her      co^ett. 
breaking  the  •embargo.    Upon  the  principle,  therefore,  that  the      [  ♦2is  l 
proximate  cause  of  loss  must  be  looked  to ;   and  considering 
that,  in  the  present  case,  the  perils  of  the  sea  were  that  proxi- 
mate cause  :  our  judgment  must  be 

For  the  plaintiff. 

The  same  judgment  was  given  in  another  case,  which  only 
differed  from  the  present,  in  the  circumstance  that  the  goods 
were  undamaged. 


[21S] 


BEISCOE  V.  STEPHENS.t  i824. 

July  1. 
(2  Bing.  213—219;  S.  C.  9  Moore,  413;  3  L.  J.  C.P.  257.) 
Plea  to  a  declaration  in  assumpsit,  that  the  plaintiff  had  sued  in  an 
inferior  Court,  in  which  judgment  had  been  given  against  him,  for  the 
same  cause  of  action ;  (not  stating  that  the  consideration  arose  within 
the  jurisdiction  of  the  inferior  Court.) 

Eeplication,  that  plaintiff  and  defendant  both  resided  out  of  the 
jurisdiction,  and  that  the  cause  of  action  arose  out  of  the  jurisdiction : 
Held  sufficient  on  demurrer. 

Declabation  in  assumpsit  for  goods  sold,  with  a  quantum 
meruit^  and  the  usual  money  counts.  The  defendant  pleaded, 
first  the  general  issue;  and,  secondly,  a  verdict  and  judgment 
previously  given  in  his  favour,  and  still  in  force,  in  an  inferior 
court  of  record  at  Ludlow  in  Salop,  on  the  same  cause  of  action. 
The  whole  of  the  proceedings  in  the  suit  in  the  inferior  Court 
were  set  out  in  the  plea.  And  from  them  it  appeared,  that  the 
plaintiff  had  in  that  suit  declared,  for  that  whereas  the  defen- 
dant being  indebted  within  the  jurisdiction  of  the  Court  at 
Ludlow  for  goods  sold,  promised  within  its  jurisdiction  to  pay 
the  plaintiff;  without  stating  that  the  goods  were  sold,  or  that 
the  cause  of  action  arose  within  the  jurisdiction  of  that  Court. 
There  were  several  other  counts  in  this  declaration,  all  of  them 
with  a  similar  omission. 

f  Cited  and  explained  in  opinion      Cox  (1867)  L.  R.  2  H.  L.  239,  263  ; 
of    consulted   Judges  delivered  by      36  L.  J.  Ex.  225,  232.— £.  C. 
WrLLES,  J.  in  Mayor  of  London  v. 
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Bbibooe         The  plaintiff  replied^  that  at  the  time  he  levied  his  plaint  in 
STKPHBN8.    the  Court  at  Ludlow,  and  from  thence  till  the  *time  judgment 

[*2i4]  was  obtained  in  that  plaint,  both  himself  and  the  defendant 
were  residing  without  the  jurisdiction  of  that  Court ;  that  the 
causes  of  action  arose  out  of  its  jurisdiction;  and  that  the 
Court  had  not,  at  the  time  of  levying  the  plaint,  or  at  any  time 
afterwards,  jurisdiction  over  the  causes  of  action.  Demurrer 
and  joinder  in  demurrer. 

For  causes  of  demurrer,  it  was  shown  that  it  appeared  from 
the  record  and  proceedings,  that  the  issue  in  the  inferior  Court 
was  not  upon  the  fact,  whether  at  the  time  of  levying  the  plaint, 
and  from  thence  until  the  time  of  giving  judgment,  the  plaintiff 
and  defendant  were,  or  either  of  them  was,  living  within  the 
jurisdiction  of  the  Court,  but  was  whether  the  defendant  pro- 
mised in  manner  and  form  as  the  plaintiff  had  complained 
against  him ;  that  it  did  not  appear,  nor  could  it  be  collected 
from  the  record  or  proceedings  that  judgment  was  given  upon, 
for,  or  by  reason  of  the  parties,  or  either  of  them,  not  residing 
within  the  jurisdiction  of  the  Court ;  but  on  the  contrary,  that 
it  appeared  on  the  record,'  that  the  judgment  was  given  upon 
the  finding  of  the  jury  who  tried  the  issue,  as  to  whether  the 
defendant  had  promised  as  the  plaintiff  had  complained  against 
him,  and  who  found  that  the  defendant  had  not  so  promised; 
and  that  the  plaintiff  had  not  denied  that  the  promises  and 
causes  of  action  in  the  declaration  in  this  Court  mentioned, 
and  those  mentioned  in  the  declaration  in  the  Court  at 
Ludlow,  were  the  same.  And  also,  that  the  plaintiff  by  his 
replication  had  averred  against  a  record  to  which  he  was  a 
party :  viz.  that  the  judgment  in  the  inferior  Court  was  given 
upon  other  grounds  than  those  which  appear  upon  the  record. 
And  also,  that  it  appeared  by  the  record,  that  the  plaintiff 
himself  levied  the  plaint,  and  thereby  assumed  that  he  and 
the  defendant  were  within  the.  jurisdiction  of  the  Court, 
and  that  it  did   not   appear   by  the   record  that  the  defen- 

[•2X5]  dant  denied  *the  jurisdiction  of  the  Court.  And,  lastly,  that 
the  replication  did  not  state  that  the  judgment  in  the 
Court  at  Ludlow  had  been  reversed ;  but,  on  the  contrary, 
it  was  stated  in  the  plea  and  not  denied  in  the  replication, 
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that  it  was  still  in  full  force,  &c.  and   not  in  any  respect      bbibcoe 
reversed,  &c.  Stbphbks. 

Peake,  Serjt.,  in  support  of  the  demurrer,  urged  against  the 
replication  the  objections  above  stated,  and  especially  that  the 
plaintiff  having  resorted  to  the  inferior  Court,  was  estopped  to 
deny  its  jurisdiction. 

WUde,  Serjt.  for  the  plaintiff: 

By  the  demurrer  it  is  admitted,  that  the  Court  below  had  no 
jurisdiction;  it  therefore  would  not  have  availed  the  plaintiff, 
even  if  he  had  recovered  there,  because,  had  he  endeavoured  in 
such  a  case  to  enforce  the  judgment  of  that  Court,  he  would 
have  been  a  trespasser :  1  Wms.  Saund.  74  b,  n.  1,  edit,  ult., 
Rex  V.  DanserA  A  plaintiff  who  fails  to  obtain  his  debt  by 
means  of  the  inferior  Court,  is  deprived  of  all  remedy  unless 
he  can  resort  to  the  superior. 

But  on  the  plea  itself,  judgment  must  go  against  the  defendant. 
In  pleading  the  proceedings  of  an  inferior  jurisdiction,  every 
thing  is  taken  to  be  out  of  the  jurisdiction,  which  is  not  expressly 
alleged  to  be  within  it ;  in  order  to  give  such  Courts  authority, 
the  consideration  for  the  promise  must  be  alleged  to  have  arisen 
within  the  jurisdiction  as  well  as  the  promise  itself :  Peacock  v. 
Belly  I  Trevor  v.  WaU.l  In  the  present  case,  it  is  merely  stated 
that  the  defendant  was  indebted  within  *the  jurisdiction,  and  it  [  *216  ] 
does  not  appear  on  the  record  that  the  judgment  of  the  Court 
below  was  on  the  merits;  and  according  to  Outram  v.  Morewood,\\ 
a  party  is  not  estopped  to  contend  any  fact,  unless  it  has  been 
found  against  him  in  a  neat  and  pertinent  form :  but  the  judg- 
ment of  a  Court  not  competent,  cannot  in  any  case  be  pleaded 
in  bar  to  an  action  in  a  competent  Court :  Mko  v.  Morris,^ 

PecJce,  in  reply : 

While  the  judgment  in  the  Court  below  continues  unreversed, 
it  is  binding  on  all  parties.      It  must  be  intended,  that  the 

t  6  T.  R.  242.  II  7  E.  E.  473  (3  Ea«t,  346). 

t  1  Wms.  Saund.  74.  IF  3  Levinz,  234. 

§  1  T.  B.  151. 
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Bbiscob      decision  there  was  a  decision  on  the  merits,  for  matters  of  juris- 

8TRpnBK&    diction  must  be  especially  pleaded ;   and  if  the  replication  be 

bad,  a  demurrer  does  not  admit  the  facts  it  alleges.    In  Mico  v. 

MorriSf  the  want  of  jurisdiction  expressly  appeared  upon  the 

record ;  and  Rex  v.  Dan$er  merely  decides,  that  the  Court  will 

not  enforce  an  irregular  judgment. 
•  Cur.  adv.  wlL 

The  judgment  of  the  Court  was  now  delivered  by 

Best,  Ch.  J.,  who,  after  stating  the  pleadings,  proceeded : 

We  thought  it  a  strong  thing  to  say,  that  after  a  decision  on 
the  merits  of  his  case  in  an  inferior  Court,  (for  we  cannot  see 
that  the  decision  turned  on  the  point  of  jurisdiction,)  a  plaintiff 
should  come  forward  to  assert  that  the  judgment  was  void,  as 
being  coram  nonjudice^  and  bring  another  action.  But  we  must 
take  it,  that  the  facts  stated  in  the  replication  are  true,  and  if  so, 
the  inferior  Court  had  no  jurisdictioA ;  for  the  plaintiff  not  only 
.avers  that  the  parties  did  not  reside  within  the  jurisdiction,  but 
[  *2i7  ]  also  that  none  of  the  causes  of  action  arose  there ;  *both  of 
which  circumstances  were  necessary  to  confer  jurisdiction ;  for 
the  fact,  that  the  goods  were  sold  and  delivered  within  the  juris- 
diction, and  that  the  defendant  was  under  a  moral  obligation 
to  pay,  would  not  of  themselves  render  the  Court  competent. 
However,  at  first,  we  were  inclined  to  think  that  the  plaintiff 
could  not  sue  here,  but  on  looking  into  the  cases  we  find  it 
impossible  to  get  over  them.  Mico  v.  Morris  was  assumpsit 
brought  in  London  for  depasturing  a  horse  in  Essex  :  the 
defendant  pleaded  a  judgment  in  his  favour  in  a  former  action 
brought  in  the  Sheriff's  Court  in  London  for  the  same  depas- 
turing. The  plaintiff  replied,  that  the  cause  of  action  arose  in 
Essex,  out  of  the  jurisdiction  of  the  Sheriff's  Court ;  to  which 
the  defendant  demurred  :  The  pleadings  here  are  exactly  the 
same,  the  only  distinction  being,  that  in  Mico  v.  Morris  it 
appeared  on  the  face  of  the  declaration,  that  the  cattle  were 
depastured  in  Essex  out  of  the  jurisdiction  of  the  inferior 
Court :  the  superior  Court  said  the  proceedings  were  void,  and 
held  the  plea  to  be  bad.  The  Judges  say,  "  the  plea  in  bar  is 
ill,  for  if  the  Sheriff's  Court  there  holds  plea  of  a  matter  out 
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of  their  juriBdiction,  their  judgment  is  void  and  cannot  be  Bbiscoe 
executed/'  although  GnABLTONy  J.  says,  (which  is  very  material,)  Stephens. 
''  If  the  judgment  in  London  had  been  given  for  the  plaintiff, 
it  would  have  been  a  bar  here,  because  he  had  recovered  and 
had  a  judgment  for  him :  "  But  in  Frumpton  v.  Pettis, f  the 
defendant  pleaded  two  several  attachments  of  the  money  in 
London,  one  for  part  of  the  money  due  to  himself  upon  obliga- 
tion, the  other  for  the  residue  upon  an  obligation  to  a  stranger. 
The  plaintiff  replied,  that  the  two  obligations  upon-  which  the 
attachments  were  made,  were  made  extra  jurisdictionem  cur.  de 
London.  The  defendant  rejoined,  that  the  obligation  to  ^himself  [  *218  ] 
was  made  infra  jurisdictionem  cur.  de  London,  The  plaintiff 
demurred,  and  upon  argument  it  was  adjudged  for  him.  There 
it  did  not  appear  on  the  face  of  the  pleadings  that  the  cause  of 
action  arose  out  of  the  jurisdiction,  and  yet  the  Court  says, 
"  Judgment  there  given  of  a  thing  out  of  their  jurisdiction  is 
absolutely  void,  and  advantage  may  be  taken  thereof  in  pleading, 
without  reversal  by  writ  of  error."  It  is  impossible  to  distin- 
guish that  case  from  the  present.  There  is,  however,  another  in 
the  same  book  stronger  still,  Adney  v.  Vemon,l  where,  it  not 
appearing  in  the  plea  that  the  cause  was  within  the  jurisdiction 
of  the  inferior  Court,  the  superior  Court  held  the  whole  coram 
non  judice  and  void :  they  say, ''  It  is  true  in  the  declaration  set 
forth  in  the  plea  here,  it  is  said  to  be  infra  jurisdictionem  curia, 
but  that  is  not  sufficient,  for  that  is  traversable,  but  the  matter 
in  the  declaration  there  is  not  traversable  here,  but  only  that 
which  is  alleged  in  the  plea  here."  There  is  also  another  case 
in  1  Boll.  Abr.  Escape  F.  pi.  8,  where  it  was  adjudged  in  arrest 
of  judgment,  that  if  the  plaintiff,  in  an  action  upon  the  case  in 
the  King's  Bench  against  an  officer  of  an  inferior  Court,  for  an 
escape,  declare  that  he  brought  an  action  against  J.  S.  in  the 
said  inferior  Court,  (as  in  Kingston  upon  Hull,)  upon  aif  obliga- 
tion made  at  Halifax  in  comitatu  Eborum,  (not  alleging  that 
Halifax  is  within  the  jurisdiction  of  the  inferior  Court,)  and  that 
judgment  was  given,  and  execution  awarded  against  J.  S.,  who 
was  taken  in  execution  by  the  defendant  and  by  him  suffered 
to  escape,  wherefore  the  plaintiff  has  brought  this  action ;  this 
t  3  Levina,  23.  Ibid.  243. 
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Bbiboob      declaration  is  not  sufficient  to  charge  the  defendant,  because  it 

i^TEPHEKs.     ^8  Qot  alleged  that  the  obligation  was  made  within  the  juris- 

[  *219  ]      diction  of  the  Court,  for  although  the  action  be  transitory,  *yet 

as  this  inferior  Court  has  jurisdiction  only  over  things  occurring 

within  the  jurisdiction,  the  proceedings  there  were  coram  turn 

judice  et  tout  ouatrement  void,  of  which  the  officer  shall  take 

advantage  in  this  action  for  the  escape.     The  expression  of  the 

Court  there  is  extremely  strong ;  that  all  proceedings  are  oustre- 

ment  void;  void  to  all  intents  and  purposes.     In  the  present 

case,  therefore,  our  judgment  must  be 

For  the  plaintiff. 
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KICHAKDSON  v.  MELLISH.f  i82*. 

(2  Bing.  229—254 :  S.  0.  9  Moore,  435;   8  L.  J.  0.  P.  265 ;   S.  0.  at  *^*^  ^ 

Niai  1  rius,  Ey.  &  M.  66 ;  1  Oarr.  &  P.  241.)  [  229  ] 

The  defendant  having  purchased  twelve  sixteenths  of  the  East 
India  ship  M,  commanded  by  the  plaintiff,  and  chartered  by  the 
Company  for  four  voyages,  proposed  to  the  plaintiff,  and  the  plaintiff 
consented,  to  resign  the  command  in  favor  of  the  defendant's  nephew, 
upon  receiving  in  exchange  the  command  of  another  ship,  E,^  then 
chartered  for  one  voyage.  If  the  Company  acceded  to  the  exchange, 
it  was  agreed,  that  in  case  the  nephew  died  or  resigned  before  the 
expiration  of  the  four  voyages,  the  plaintiff  should  succeed  him: 
as  a  further  inducement  to  the  plaintiff  to  resign  the  command  of  the 
Jlf.,  the  defendant  undertook  to  procure  a  beneficial  alteration  in  the 
destination  of  the  E,,  and  the  person  who  negociated  the  affair  on  the 
part  of  the  plaintiff  imdertook  (as  he  asserted,  without  the  plaintiff 's 
knowledge,)  to  pay  the  defendant  2,0002.,  if  the  plaintiff  should  refuse 
to  resign.  The  exchange  was  approved  of  by  the  Company,  and  the 
destination  of  the  E.  altered.  The  plaintiff  and  the  nephew  sailed  on 
their  respective  voyages.  The  plaintiff  became  bankrupt  on  his  return 
from  his  voyage  in  the  E,y  and  the  nephew  died  in  the  course  of  his 
second  voyage  in  the  M,  The  defendant  having  refused  to  appoint  the 
plaintiff  to  succeed  him  was  sued  in  assumpsit  for  breach  of  agreement, 
and  the  value  of  a  voyage  having  been  proved  to  vary  from  4,000/.  to 
8,000/.,  the  jury  gave  7,500/.  damages.  On  motion  for  a  new  trial  and 
in  arrest  of  judgment :  Held, 

First,  That  after  verdict  there  was  a  sufficient  consideration  for  the 
defendant's  agreement. 

Secondly,  That  the  agreement  was  not  illegal. 

Thirdly,  That  books  containing  lists  of  passengers,  deposited  at  the 
India  House  pursuant  to  the  then  existing  statute,  were  admissible  in 
evidence  towards  shewing  the  value  of  a  voyage. 

Fourthly,  that  the  jury  might  give  damages  for  the  loss  of  the  two 
remaining  voyages,  though  the  second  had  not  been  accomplished  at 
the  time  of  the  action. 

This  was  an  action  brought  to  recover  damages  for  the  breach 
of  an  agreement.  The  plaintiff  was  formerly  captain  of  the 
ship  Minerva,  which  had  been  chartered  by  the  East  India 
Company  for  six  voyages  to  India.  When  the  vessel  had  per- 
formed two  of  these  voyages,  the  defendant  purchased  twelve 
sixteenths  of  her,  and  having  a  nephew  (Captain  Mills)  whom 
he  wished  to  serve,  he  proposed  that  the  plaintiff  should  give 
up  the  command  of  the  Minerva  to  Captain  Mills.  In  order 
to  provide  the  plaintiff  a  compensation  for  this  sacrifice,  an 

t  As  to  subsequent  proceedings  see  note  at  p.  606,  post — ^R.  G. 
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RicHAKMOH  agreement  was  entered  into,  by  which  it  was  stipulated,  that  the 
Mbllibh.      plaintiff  should  resign  the  command  of  the  Minerva  ♦to  Captain 

[  •230  ]  Mills,  and  should  receive  in  exchange  the  command  of  the 
Marquess  of  Ely,  another  vessel  belonging  to  the  defendant, 
and  then  chartered  for  one  voyage  by  the  East  India  Company : 
that,  provided  the  East  India  Company  should  accede  to  this 
proposed  exchange,!  and  Captain  Mills  should  be  confirmed  in 
the  command  of  the  Minerva^  and  Captain  Bichardson  in  that  of 
the  Marquess  of  Ely,  it  was  then  agreed,  that  should  Captain 
Mills  die,  or  resign  his  command,  before  the  remaining  four 
voyages  should  have  been  performed  by  the  Minerva,  the  plain- 
tiff should  succeed  him  in  the  command  of  that  vessel.  As  it 
appeared,  however,  that  the  benefit  to  be  derived  from  the 
command  of  the  Marquess  of  Ely  was  a  very  inadequate  com* 
pensation  for  the  loss  of  the  command  of  the  Minerva,  even  for 
one  voyage,  the  defendant  undertook  to  procure  the  Company's 
consent  to  change  the  destination  of  the  Marquess  of  Ely,  and 
to  send  her  to  India,  with  liberty  of  calling  at  St.  Helena  and 
the  Cape ;  and  on  the  other  hand,  Mr.  Fletcher,  who  negociated 

[  '^ai  ]  the  agreement  on  *behalf  of  the  plaintiff,  undertook  to  pay  the 
defendant  a  sum  of  2,000Z.,  should  the  plaintiff  refuse  to  resign 
his  command  of  the  Minerva;  he  asserted,  however,  that  the 
plaintiff  was  ignorant  of  this  undertaking.  The  exchange  of 
commands  having  met  with  the  approbation  of  the  East  India 
Company,  and  the  destination  of  the  Marquess  of  Ely  having 

t    Bye-law,  c.  13.  s.  11.  lawful  for  the  Court  of  Directors  to 

"  Item.    It  is  ordained  that  here-  diBcharge  the  ship  from  the  Com- 

after  no  owner  or  part-owner  of  any  pany's  service,  if  they  shall  think 

ship,  or  any  commander  or  other  fit;  and,  moreover,  the  respective 

person,  shall  directly  or  indirectly  parties  to  such  contract  receiving, 

sell  or  take  any  gratuity  or  oon-  paying,  or  giving,  or  contracting  to 

sideration,  nor    shall    any   person  pay,  receive,  or  give,  shall  severally 

or  persons  buy,  pay,  or  give  any  pay  damages  to  the  Company  at  the 

gratuity    or   consideration    for  the  rate  of  double  the  sum  received  or 

command  of  any  ship  or  ships  to  to  be  received,  paid,  or  given ;  and 

be  freighted  to  the  Company;   and  aU  the  parties  shall  be  obliged  to 

in  case  any  such  contract,  payment,  discover  such  transactions  as  afore- 

or  gift  shall   be   made,  the  com-  said,    and    all    the    circumstances 

mander    or    intended     commander  relating   thereto,  by  answer   upon 

concerned  therein  shall  from  thence-  oath  to  a  bill  in  equity,  and  shall 

forth  be  incapable  of  being  employed  not  plead  or  demur  thereto,  and  for 

or  of  serving  the   Company  in  any  that  purpose  proper  clauses  shaU  be 

capacity  whatever,  and  it  shall  be  inserted  in  all  shipping  agreements." 
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been  altered,  both  vessels  sailed  on  their  respective  voyages.  Richardson 
The  plaintiff's  voyage  in   the  Marquess  of  Ely  having  been     Mbllibh. 
peculiarly    unfortunate,   he  became    bankrupt    soon  after  his 
return  to  England.    It  was  proved  by  Mr.  Fletcher,  that,  in 
consequence  of  a  conversation  between  him  and  the  defendant, 
in  which  the  latter  expressed  his  dislike  of  a  captain  being 
possessed  of  an  agreement  which  he  held  as  a  rod  over  the 
head  of  his  owners,  the  agreement  was  deposited  with  the 
defendant,  who  promised  that  it  should  be  produced  whenever  it 
was  required.    While  the  Minerva  was  on  her  return  to  England, 
in  the  fourth  of   her  six  voyages.  Captain  Mills,  then  in  the 
command  of  her,  died,  and  another  officer  brought  her  home. 
The  plaintiff  then  made  a  demand  on  the  defendant,  requiring 
to  be  re-instated  in  his  command  of  the  Minerva,  according  to 
the  terms  of  their  agreement;  but  the  defendant  having  declined 
to  comply  with  his  request,  and  having  sold  the  ship,  the  present 
action  was  commenced.    These  facts  having  been  proved  at  the 
trial,  before  Lord  Gifford  and  a  special  jury,  at  the  London 
sittings  after  Hilary  Term  last,  the  defence  relied  on  was,  that 
the  agreement  had  not  been  merely  deposited  with  the  defen- 
dant, but  had  been  positively  given  up  to  him,  the  plaintiff 
having  renounced  it  on  account  of  the  advantage  it  was  supposed 
he  would  have  derived  from  the  change  in  the  destination  of  the 
Marquess  of  Ely ;  and  evidence  was  adduced  to  shew,  that  he 
had  frequently  spoken  in  warm  commendation  *of  the  defen-       [  *^^  ] 
dant's  conduct  towards  him.     The  proof  given  at  the  trial  of 
the  value  of  one  of  these  voyages  consisted  in  the  testimony  of 
several  captains,  who  described  it  as  being  worth  from  4,000?. 
to  8,000Z.,  and  in  the  production  of  a  book  containing  a  list  of 
passengers,  made  by  the  captain,  and  deposited  in  the  Lidia 
House,  pursuant  to  the  Act  of  58  Geo.  HI.,!  passed  for  the 
better  regulation  of  passengers  by  India  vessels.      This  book 

t  Ch.  155.  This  Act  has  been  authority  of  this  Act  shall  be  per- 
repealed  so  far  as  relates  to  the  mitted  to  clear  out  from  any  port  of 
employment  of  ships  by  the  East  the  said  United  Kingdom,  or  any 
India  Company.  The  sections  rejat-  place  or  places  under  the  govern- 
ing to  the  point  upon  the  admission  ment  of  Hs  Majesty  or  of  the  said 
of  evidence,  are  as  follows : — Section  Company  situate  more  to  the  north- 
15  enacted,  "  That  no  ship  or  vessel  ward  than  11^  S.  latitude,  and 
engaged  in  private  trade  imder  the  between  64®  and  150®  E.  longitude 
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BicHABDsoH  was  objectod  to  at  the  trial,  bat  was  admitted  in  evidence  by  the 
MsLLi8H«  learned  Judge.  When  about  to  sum  up  the  evidence  to  the  jury, 
[  ^288  ]  he  was  interrupted  by  their  ^declaring  themselves  satisfied  that 
the  agreement  had  been  merely  deposited  with  the  defendant,  in 
compliance  with  his  earnestly  expressed  wish.  They  then  found 
a  verdict  for  the  plaintiff ;  and  his  Lordship  having  told  them, 
that  if  they  did  so,  they  were  at  liberty  to  give  damages  for 
the  two  voyages  remaining  to  be  performed  when  the  plaintiff 
demanded  the  fulfilment  of  the  agreement,  they  assessed  the 
damages  at  7,500Z. 

The  [first  count  of  the]  t  declaration  was  as  follows :  for  that 
on,  &c.  at,  &c.  by  an  agreement  then  and  there  made,  it  was 
agreed  between  the  plaintiff  and  defendant,  that  provided  the 
defendant  should  purchase  the  East  India  ship  Minerva^  from 


from  London,  until  the  master  or 
other  person  having  the  command  of 
such  ship  or  vessel  shall  have  made 
out  and  exhibited  to  the  principal 
officer  of  the  customs  or  other  person 
thereto  authorised  by  such  Gbvem^ 
ment  as  aforesaid  at  such  port  of 
clearance,  upon  oath  (which  oath 
such  officer  or  other  person  is  hereby 
authorised  to  administer)  a  true  and 
perfect  list,  in  such  form  as  shall 
from  time  to  time  be  settled  by  the 
said  Court  of  Directors,  with  the 
approbation  of  the  said  board  of 
commissioners,  specifyingand  setting 
forth  the  names,  capacities,  and 
descriptions  of  all  persons  embarked 
or  intended  to  be  embarked  on  board 
such  ship  or  vessel,  and  aU  arms  on 
board  or  intended  to  be  put  on  board 
the  same,  or  be  admitted  to  entry  at 
any  port  in  the  said  United  Kingdom, 
or  any  such  port  within  the  limits 
last  mentioned." 

Sect.  16  enacted,  **That  in  every 
case  where  any  such  list  shall  be 
received  in  any  port  of  the  said 
United  Kingdom  from  any  master 
or  other  person  having  the  command 
of  any  such  ship  or  vessel,  the  officer 
or  otiier  person  receiving  the  same 


shall  and  he  is  hereby  required  with 
aU  reasonable  dispatch  to  transmit  a 
copy  of  such  list  to  the  secretary  of 
the  Court  of  Directors  of  the  said 
United  Company ;  and  in  case  such 
list  shall  be  received  in  any  port 
in  the  East  Indies  or  other  place 
within  the  limits  last  mentioned, 
such  officer  or  other  jierson  receiving 
the  same  shall  and  he  is  hereby 
required  in  like  manner  to  transmit 
a  copy  of  such  list  to  the  chief 
secretary  of  the  Gh>vemment  to  which 
the  port  or  place  in  which  such  list 
shall  be  received  shall  be  subject." 

t  It  appears  there  were  other 
counts,  and,  a  general  verdict  having 
been  returned,  questions  arose  in  the 
proceedings  upon  a  writ  of  error 
whether  an  amendment  of  ihepo$iea 
to  meet  the  difficulty  was  allowable, 
and  whether  such  amendment  was 
properly  made.  These  proceedings 
are  reported  (1825)  3  Bing.  334  (1828, 
MdlUh  V.  Hichardson,  in.  error);  7 
B.  &  0.  819;  (1832)  I  CI.  &  P.  224, 
9  Bing.  125.  There  is,  however, 
nothing  in  the  subsequent  judgment 
to  impeach  the  decision  of  the  Com- 
mon Pleas  on  the  points  submitted  to 
them  according  to  this  report. — B.  C. 
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Messrs.  Smith,  Timbrell»  and  Smith,  of  which  ship  the  plaintiff  Riohabdson 
was  then  commander,  and  provided  the  consent  of  the  Court  of  melush. 
Directors  of  the  East  India  Company  could  be  obtained  to  the 
exchange,  the  plaintiff  would  allow  Captain  John  Mills  to  go  as 
commander  of  the  Minerva,  upon  condition  that  the  defendant 
would  give  the  plaintiff  the  command  of  the  ship  Marquess  of  Ely 
belonging  to  the  defendant,  and  then  taken  up  by  the  East  India 
Company  :  it  was  also  agreed  between  the  said  parties,  that 
provided  Mills  should  die,  or  should  at  any  time  thereafter  not 
choose  to  proceed  as  commander  of  the  Minerva^  either  upon 
that  or  any  future  voyage,  the  command  of  the  Minerva  should 
be  given  to  the  plaintiff,  but  only  for  his  own  personal  use  and 
not  otherwise ;  provided  he  was  in  England,  ready  and  willing 
to  receive  it  in  due  time  to  enable  the  ship  to  proceed :  it  was 
also  further  agreed,  that  provided  the  Court  of  Directors  should 
not  assent  to  the  exchange,  the  plaintiff  should  proceed  for  that 
voyage  as  commander  of  the  Minerva,  and  immediately  upon 
her  return  to  England  give  up  the  command  to  Mills  upon  the 
same  conditions,  and  with  the  same  reversions  as  were  thereby 
agreed  in  the  event  of  the  exchange  ^being  completed  for  the  then  [  *284  ] 
present  voyage ;  and  further  it  was  thereby  declared  and  agreed 
that  the  agreement  was  intended  to  relate  only  to  the  four 
voyages  next  ensuing,  for  which  the  Minerva  was  then  engaged 
by  the  Directors ;  that  until  their  expiration  it  was  to  be  in  full 
force  and  to  have  effect  as  to  the  reinstating  the  plaintiff  in  the 
command  of  the  Minerva,  under  whatever  circumstances  might 
prevent  Captain  Mills  from  proceeding  ;  and  that,  when  she 
should,  have  completed  her  next  four  voyages,  that  agreement 
was  to  all  intents  and  purposes  to  be  null  and  toid :  and  the 
agreement  being  so  made,  afterwards  and  in  consideration 
thereof,  and  that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  had  then  and  there  undertaken,  and 
faithfully  promised  the  defendant,  to  perform  and  fulfil  the 
agreement  in  all  things  on  his  part  and  behalf  to  be  performed, 
the  defendant  undertook,  &c.  to  perform  and  fulfil  the  agree- 
ment in  all  things  on  his  part  to  be  performed.  And  the 
plaintiff  in  fact  saith,  that  the  defendant  did  purchase  the 
Minerva  from  Smith,  Timbrell,  and  Smith;   that  the  consent 
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Richardson  of  the  Court  of  Directors  was  obtained  to  the  exchange ;  that 
Hellish,  the  plaintiff  did  allow  Mills  to  go,  and  he  did  go  as  commander 
of  the  Minerva;  and  that  the  defendant  did  give  the  plaintiff 
the  command  of  the  Marquess  of  Ely :  and  the  plaintiff  farther 
says,  that  before  the  expiration  of  the  four  voyages  for  which 
the  Minerva  was  engaged,  and  when  two  of  the  voyages  remained 
to  be  performed,  Mills  died,  whereof  the  defendant  had  notice ; 
and  although  the  plaintiff  was  then  in  England,  and  able,  and 
ready  and  willing,  and  offered  to  take  and  receive  the  command 
of  the  Minerva  in  due  time  to  enable  her  to  proceed,  and  the 
plaintiff  desired  and  wished  to  take  up  the  command  thereof  for 
his  own  personal  use  and  not  otherwise,  and  requested  the 
[*236]  defendant  that  the  command  of  the. ship  *might  be  given  to 
him  as  aforesaid ;  and  although  the  plaintiff  hath  always  well 
and  truly  performed  and  fulfilled  all  things  in  the  agreement 
contained  on  his  part  to  be  performed,  yet  the  plaintiff  in  fact 
saith,  that  the  defendant  contriving,  &c.  did  not,  nor  would 
when  he  was  so  requested,  or  at  any  time  thereafter,  give 
the  command  of  the  Minerva,  nor  was  the  same  given  to  the 
plaintiff ;  and  the  defendant  from  thence  hitherto  hath  wholly 
refused,  and  still  doth  refuse,  to  give  the  command,  or  to  suffer 
or  permit  the  same  to  be  given  to  the  plaintiff ;  and  the 
command  hath  been  given  to  another  person  for  the  two 
remaining  voyages,  by  means  whereof  the  plaintiff  hath  been 
deprived  of  certain  pay,  and  divers  great  gains  and  profits 
amounting  to  16,0002.,  which  would  otherwise  have  accrued  to 
him  from  the  command  of  the  ship. 

PeUf  Serjt.  having  in  the  last  Term  obtained  on  several 
grounds  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  a  new 
trial  should  not  be  had,  or  the  judgment  be  arrested, 

Vaughan  and  Bosanquet^  Serjts.,  who  were  to  have  shewn 
cause,  were  stopped  by  the  Court,  and 

PeU^  Lawes,  and  Wilde,  Serjts.,  were  heard  in  support  of 
the  rule : 

They  made  five  objections  to  the  plaintiff ^s  recovering;  first. 
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that  the  contract  on  record  was  without  consideration ;  second,  Richabdsok 
that  the  consideration,  if  any,  was  illegal;    third,  that  the     mellish, 
contract  in  evidence  was  illegal ;  fourth,  that  improper  evidence 
was  received ;  fifth,  that  the  jury  gave  damages  for  the  loss  of 
two  voyages,  when  it  was  not  clear  that  the  second  could  ever 
have  been  performed. 

First,  there  was  no  consideration  for  the  defendant's  promise. 
The  only  consideration  alleged  is,  that  provided  *the  defendant  [  *236  ] 
should  purchase  the  ship,  the  plaintiff  would  allow  J.  M.  to  go 
as  commander;  that  is,  he  would  allow  the  owner  of  a  ship  to 
appoint  his  own  commander:  but  the  plaintiff  had  no  interest 
to  claim  or  communicate,  and,  therefore,  had  no  right  to  insist 
on  any  such  stipulation.  A  tenant  at  will,  who  is  considered 
to  have  no  interest,  cannot  make  any  stipulation  concerning 
possession  :  1  Boll.  Abr.  23,  pi.  27. 

(Bbst,  Gh.  J.:  In  the  abridgment  of  the  same  case  in  YnlER,f 
it  is  said,  if  there  be  any  doubt  or  dispute  whether  the  party  is 
tenant  at  will  or  for  years,  that  is  sufficient  to  constitute  a  good 
consideration.) 

But  then  the  doubt  ought  to  appear  on  the  record,  which  is  not 
the  case  here. 

Secondly,  the  consideration,  if  any,  is  illegal,  being  a  violation 
of  the  bye-laws  of  the  Company,  a  fraud  upon  other  part-owners, 
and  contrary  to  public  policy.  Under  the  bye-laws  no  person 
can  make  or  take  an  appointment  upon  a  valuable  consideration, 
nor  for  more  than  one  voyage  at  a  time ;  and  in  Card  v.  Hope  J 
an  appointment  made  for  the  benefit  of  one  part-owner,  without 
the  knowledge  and  concurrence  of  the  others,  was  holden  to 
be  void. 

With  respect  to  public  policy  the  concerns  of  the  East  India 
Company  stand  on  the  same  footing  as  those  of  the  Government, 
of  which  it  has  always  been  deemed  a  limb:  Blackford  v. 
PresUm^^  Ccerd  v.  Hope, I  East  India  Company  v.  Neave,  |i  Tliomson 

t  1  Vin.  Abr.  309.  §  4  E.  R  698  (8  T.  B.  89;. 

t  26  E.  E.  603.  (2  B.  &  C.  661 ;    4  \\  6  Ves.  173. 

Dowl.&By.l64;  2  L.  J.  K.  B.  96). 

R.R. — VOL.  XXVII.]  R   R 
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BioHABDBON  V.  Thom$(m,\  Morris  v.  M^CvUoch  :X  and  by  49  Geo.  III.  c.  126, 

Mkllibh.     bs.  1, 8, 4,  all  the  provisions  of  the  statute  of  5  &  6  Ed.  YI.  against 

the  sale  of,  and  bartering  for,  offices,  are  extended  to  offices 

[  *2d7  ]  under  *the  East  India  Company.  But  the  sale  of  an  office  of 
trust  has  always  been  deemed  illegal :  Blachford  v.  Prestxm^  and 
the  cases  there  referred  to  by  Kbnyon,  Gh.  J.  and  Lawrence,  J. 
A  trust  of  higher  importance  than  the  command  of  an  East 
India  ship  can  hardly  be  found,  considering  the  number  of 
passengers  and  crew,  and  the  amount  of  property  entrusted  to 
the  captain. 

Thirdly,  the  transaction  between  the  plaintiff,  defendant,  and 
Fletcher,  was  clearly  a  promise  of  an  appointment,  made  on  a 
valuable  consideration,  if  not  a  sale.  By  the  agreement,  as, 
indeed,  by  any  prospective  engagement,  the  defendant's  discretion 
was  shackled,  and  when  a  vacancy  should  occur,  by  the  death  of 
Mills,  instead  of  looking  out  for  a  person  fit  to  succeed  him,  he 
would  be  induced  by  the  agreement  to  appoint  the  defendant, 
though  he  were,  of  all  persons,  the  most  unfit,  and  even  though 
he  should  labour  under  a  disability,  such  as  bankruptcy,  which 
should  render  him  unfit  to  be  trusted  with  property  to  a  large 
amount,  and  a  person  expressly  excluded  by  the  company's  bye- 
law.  But  the  plaintiff  actually  stipulated  to  pay  money  if  he 
failed  to  carry  his  engagement  respecting  the  command  into 
effect,  for  Fletcher  was  the  plaintiff's  agent;  and  the  promise 
by  Fletcher  to  pay  the  2,000Z.  amounts  to  the  same  thing  as  a 
promise  by  the  plaintiff,  and  avoids  the  whole  transaction.  As 
to  the  stipulation  that  the  agreement  should  only  be  carried  into 
effect  provided  the  consent  of  the  C!ompany  could  be  obtained,  that 
consent  applied  only  to  the  exchange,  and  not  to  the  subsequent 
appointment.  The  appointment,  however,  being  illegal,  for  the 
reasons  above  stated,  the  consent  of  the  Company  could  not 
render  it  valid. 
Fourthly,  the  captain's  book,  deposited  in  the  India  House 

[  «238  ]       pursuant  to  the  terms  of  58  Geo.  III.  c.  155,  is  not  such  *a  public 

document  as  to  entitle  the  plaintiff  to  give  it  in  evidence  against 

the  defendant.    It  is  no  more  than  the  Company's  voucher  for 

the  conduct  of  one  of  their  servants,  and  such  its  original 

+  6  E.  B.  151  (7  Vee.  470).  I  Ambl.  432. 


VOL.  xxvn.]      1824.    C.  P.    2  BING.  288—289.  611 

purpose  being  satisfied,  it  is  not  producible  as  evidence  on  a  Bichabdsoh 
transaction  between  individuals.  Mbllibh. 

Fifthly,  with  respect  to  the  damages,  there  was  no  proof  that 
the  plaintiff  had  lost  more  than  one  voyage,  and  a  sum  was  given 
equivalent  to  the  profits  of  two ;  but  it  could  not  be  ascertained 
that  the  second  would  ever  have  been  performed.  According  to 
the  rules  of  the  Company  a  commander  can  only  be  appointed 
for  one  voyage  at  a  time ;  and  the  plaintiff  might  have  died,  or 
have  become  incompetent,  or  the  ship  might  have  perished  before 
the  period  for  the  second  voyage  arrived.  On  a  bond  conditioned 
for  the  payment  of  money  by  instalments,  an  action  will  not  lie 
for  the  whole  on  the  failure  of  one  instalment. 

Best,  Ch.  J. : 

The  questions  which  we  are  to  decide,  are,  first,  whether  the 
jury  have  been  improperly  directed  as  to  the  damages ;  secondly, 
whether  evidence  has  been  received  which  ought  to  have  been 
excluded;  thirdly,  whether  the  contract,  as  it  appeared  in 
evidence  given  at  the  trial,  was  illegal;  fourthly,  whether  the 
contract,  as  set  out  on  the  record,  appears  to  be  without  con- 
sideration ;  and,  fifthly,  whether,  if  it  contains  a  consideration, 
that  consideration  is  illegal  and  void. 

I  will,  in  as  few  words  as  possible,  address  myself  to  every  one 
of  these  objections.  I  agree,  that  if  my  Lord  Chief  Justice 
GiFFOBD  was  not  warranted  in  telling  the  jury  that  they  might 
take  into  their  consideration  what  would  be  lost  by  the  voyage 
succeeding  the  first  of  which  the  plaintiff  was  deprived,  the 
present  verdict  ought  not  to  stand ;  because  we  are  bound  to 
suppose  *that  the  jury  acted  under  that  direction,  and  that  part  [  *2S9  ] 
of  the  damages  which  have  been  given  in  this  case  (even  though 
from  the  nature  of  the  evidence  we  could  not  see  that  they  had 
given  damages  for  a  second  voyage)  might  have  been  given  for  a 
second  voyage ;  and,  therefore,  that  would  have  been  a  ground 
for  a  new  trial.  Was  Lord  Gifpobd,  then,  warranted  in  telling 
the  jury  that  they  might  take  into  their  consideration  the  second 
voyage,  or  was  he  bound  to  say,  "  all  that  you  can  take  into  con- 
sideration in  estimating  the  damage  is  the  loss  of  one  voyage?  " 
The  argument  that  has  been  pressed  on  us  to-day  is,  that  they 

B  B  2 
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Richardson  could  only  take  into  consideration  one  voyage,  and  there  is  a 
Mblubr.  great  deal  of  speciousness  in  it%  It  is  clear  that  the  plaintiff 
could  only  be  appointed  for  one  voyage,  for  the  appointment  of 
master  is  renewed  every  voyage.  But  though  that  is  the  case, 
may  not  parties  look  to  that  which  is  the  practice  of  the  East 
India  Company,  that  though  they  renew  the  appointment,  they 
renew  it  in  the  same  person.  If  that  practice  be  legal,  may  I  not 
say,  if  you  had  appointed  me  for  the  first  voyage,  I  should  have 
continued  for  the  second  ?  You  have  deprived  me  of  the  profits 
I  should  have  made  not  only  on  the  first  voyage,  but  on  the 
second  also.  It  requires  no  legal  head  to  decide  this :  common 
sense  says,  you  are  not  to  be  paid  for  consequences  which  might 
not  turn  up  in  your  favour ;  but  the  plaintiff  is  entitled  to  have 
a  compensation  for  being  deprived  of  that  which  almost  to  a 
certainty  happens  in  these  cases.  I  am  clearly  of  opinion  that 
Lord  GiFFOBD  was  strictly  warranted  in  telling  the  jury  they 
might  take  into  their  consideration,  that  by  the  breach  of  this 
agreement  the  plaintiff  had  been  not  only  clearly  prevented 
going  the  first  voyage,  but  in  all  probability  prevented  going 
the  second;  and,  therefore,  in  making  up  their  minds  on  the 
[  *240  ]  damages,  they  ought  to  take  into  their  consideration  *that  which 
he  might  have  lost  from  the  second.  If  my  Lord  Gifford  had 
not  told  them  so,  I  should  have  thought  a  new  trial  ought  to  be 
granted ;  for  he  would  not  have  presented  the  case  to  the  jury  in 
a  manner  that  would  enable  the  plaintiff  to  recover  all  that  he 
was  in  justice  entitled  to.  This  case  has  been  likened  to  the  case 
of  stipulated  payments  at  different  times ;  there,  undoubtedly,  a 
new  cause  of  action  arises;  but  here,  the  cause  of  action  is 
complete,  for  the  whole  thing  has  but  one  neck,  and  that  neck 
was  cut  off  by  one  act  of  the  defendant,  which  entitled  the 
plaintiff  to  maintain  this  action.  It  would  be  most  mischievous 
to  say — it  would  be  increasing  litigation  to  say — ^you  shall  not 
have  all  you  are  entitled  to  in  your  first  action,  but  you  shall  be 
driven  to  bring  a  second,  a  third,  or  a  fourth  action. 

I  come  now  to  the  next  question,  that  is,  as  to  the  admissibility 
of  evidence.  For  the  purpose  of  proving  the  damage,  the  plaintiff 
put  in  a  list  returned  by  a  captain  under  the  authority  of  the 
58  Qeo.  III.  c.  155,  ss.  15,  16.    It  is  contended,  that  that  paper 
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was  not  evidence  against  third  parties.  I  am  decidedly  of  Richabdbon 
opinion  that  there  is  no  foundation  for  that  objection.  This  is  mrllibh. 
a  public  paper  made  out  by  a  public  officer,  under  a  sanction 
and  responsibility  which  impel  him  to  make  that  paper  out 
accurately ;  and  that  being  the  case,  it  is  admissible  in  evidence 
on  the  principle  on  which  the  sailing  instructions,  the  list  of 
convoy,  and  the  list  of  the  crew  of  a  ship  are  admissible.  But  it 
may  be  said,  Aye,  but  those  are  papers  which  come  from  Govern- 
ment officers :  I  go  on, — but  the  books  of  the  Bank  of  England 
have  been  made  evidence ;  all  those  are  evidence  that  are 
considered  as  public  papers,  made  out  by  persons  who  have  a 
duty  to  the  public  to  perform,  and  whose  duty  it  is  to  make  them 
out  accurately.  *0n  account  of  that  duty  and  responsibility,  [  *24i  ] 
credit  is  given  to  them.  These  papers  are  of  as  high  authority  as 
any  of  those  I  have  referred  to ;  higher  than  those  of  the  books  of 
the  Bank  of  England,  the  books  at  Lloyd's,  or  the  lists  of  convoy, 
which  have  been  received  as  evidence.  These  are  papers  which 
the  captain  is  ordered  by  the  fifteenth  section  of  the  statute,  to 
which  we  have  been  referred,  to  make  out  upon  oath,  which  oath 
an  officer  of  the  customs  is  authorised  to  administer :  for  what 
purpose  ?  for  the  purpose  of  informing  the  East  India  Company 
(who,  though  subjects  in  England,  are  great  sovereigns  in  India,) 
what  kind  of  persons,  and  with  what  sort  of  arms  these  persons 
are  going  to  settlements,  the  administration  of  the  afibirs  of 
which  is  committed  to  them.  If  these  are  not  public  papers 
made  with  a  view  to  great  principles  of  public  policy,  I  am  at  a 
loss  to  know  what  are  public  papers.  If  so,  credit  must  be  given 
to  all  papers  so  made :  consequently  these  papers,  I  think,  were 
properly  received  in  evidence. 

This  brings  me  to  the  third  question,  whether  there  is  any 
illegality  in  the  transaction.  I  agree  with  the  argument  put  to 
us,  that  if  the  defendant  has  clearly  and  satisfactorily  made  out 
by  evidence  a  fraud  in  this  case,  or  if  it  appears  by  the  record  in 
this  case  that  this  is  a  corrupt  agreement,  or  that  this  agreement 
is  manifestly  in  contravention  of  public  policy, — whatever  we 
may  say  as  to  the  raising  this  objection,  the  objection  must 
prevail.  I  am  of  opinion  he  makes  out  neither;  I  am  of  this 
•opinion,  giving  the  fullest  effect  to  the  argument  urged.    When 
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RicHABDsoN  I  come  to  consider  the  record,  I  see  not  the  least  pretence  for 
Hellish,  tl^^s  objection.  It  is  said,  it  is  a  fraud  on  the  East  India 
Company,  and  that  it  is  a  fraud  on  the  co-owners.  It  cannot  be 
a  fraud  on  the  East  India  Company,  for  they  are  apprised  of  the 
[  *242  ]  whole  of  the  ^transaction.  They  knew  that  both  these  gentle- 
men were  commanders  of  ships,  and  they  knew  that  the  whole 
effect  of  this  contract  (as  far  as  we  have  any  evidence  of  it  on 
which  the  jury  have  acted)  was  to  exchange  the  command  of  one 
ship  for  the  command  of  another.  Is  there  any  thing  on  the  face 
of  it  that  is  corrupt,  illegal,  or  impolitic  ?  For  any  thing  that 
appears,  in  this  transaction,  from  the  testimony  of  Mr.  Fletcher, 
this  might  have  been  done  from  a  due  regard  to  the  service ; 
from  any  thing  that  appears  in  this  transaction,  one  of  the 
gentlemen  might  have  been  deemed  fit  to  command  on  one 
voyage,  and  the  other  fit  to  command  on  the  other.  On  such 
grounds  we  are  not  to  presume  corruption.  Corruption  is  to  be 
made  out.  But  I  see  no  proof  of  any  fraud  or  corruption.  We 
have  heard  much  of  this  being  a  contravention  of  public  policy, 
and  that,  on  that  ground,  it  cannot  be  supported.  I  am  not 
much  disposed  to  yield  to  arguments  of  public  policy :  I  think 
the  Courts  of  Westminster  Hall  (speaking  with  deference  as  an 
humble  individual  like  myself  ought  to  speak  of  the  judgments 
of  those  who  have  gone  before  me)  have  gone  much  further  than 
they  were  warranted  in  going  in  questions  of  policy :  they  have 
taken  on  themselves,  sometimes,  to  decide  doubtful  questions  of 
policy;  and  they  are  always  in  danger  of  so  doing,  because 
courts  of  law  look  only  at  the  particular  case,  and  have  not  the 
means  of  bringing  before  them  all  those  considerations  which 
ought  to  enter  into  the  judgment  of  those  who  decide  on  questions 
of  policy.  I  therefore  say,  it  is  not  a  doubtful  matter  of  policy 
that  will  decide  this,  or  that  will  prevent  the  party  from 
recovering :  if  once  you  bring  it  to  that,  the  plaintiff  is  entitled 
to  recover ;  and  let  that  doubtful  question  of  policy  be  settled 
by  that  high  tribunal,  namely,  the  Legislature,  which  has  the 
[  *243  ]  means  of  bringing  before  it  all  the  considerations  *that  bear  on 
the  question,  and  can  settle  it  on  its  true  and  broad  principles. 
I  admit,  that  if  it  be  clearly  put  upon  the  contravention  of  public 
policy,  the  plaintiff  cannot  succeed :  but  it  must  be  unquestion- 


VOL.  xxvn.]      1824.    C-  P.    2  BING.  243—244.  616 

able, — ^there  maet  be  no  doubt :  looking  at  all  the  facts  of  this  Biobabdson 
case,  I  can  see  no  unquestioned  principle  of  policy  that  stands  in     mkixibh. 
the  way  of  the  plaintiff  to  hinder  him  recovering  in  this  action. 

I  come,  then,  to  the  other  observations  which  I  shall  make  on 
this  part  of  the  case.  Fletcher  has  stated  a  contract  between 
him  and  the  defendant,  on  which  he  may  be  indicted  for  con- 
spiracy. The  question  is,  does  that  corruption  extend  itself  to 
the  plaintiff  ?  There  is  no  evidence  that  it  does ;  on  the  contrary, 
Fletcher's  evidence  distinctly  is,  that  the  plaintiff  did  not  know 
of  it.  But  it  has  been  argued  to-day,  (and  a  reference  has  been 
made  to  another  subject,  to  which  I  admit  there  is  a  fair 
analogy,)  that  though  the  plaintiff  did  not  know  it,  yet  that  if 
his  agent  makes  a  corrupt  contract,  the  principal  must  answer 
for  all  the  consequences.  It  is  not  necessary  for  me  to  decide 
that  point  to-day.  I  am  aware,  certainly,  that  if  the  agent 
promises,  the  principal  is  liable.  I  do  not  say  that  there  is  not 
a  great  deal  of  weight  in  the  analogy,  but  my  answer  to  that 
objection  is  this,  that  that  point  was  never  raised  at  Nisi  Prius. 
My  Lord  Gippobd  should  have  been  desired  to  tell  the  jury, 
''Bemember,  that  though  corruption  is  not.  brought  home  to 
the  principal,  if  it  is  brought  home  to  the  agent,  that  will  be 
sufficient."  To  that  point  the  attention  of  the  jury  was  not 
called.  In  such  a  case  as  this  we  will  not,  where  justice  is  all 
on  one  side,  grant  a  new  trial  for  the  purpose  of  giving  to  the 
defendant  an  opportunity  of  raising  that  objection. 

I  come  now  to  the  points  that  have  been  made  in  arrest  of 
judgment.  I  think  there  is  no  foundation  for  ^either  of  these  [  *244  ] 
objections:  the  first  is,  that  no  consideration  appears  on  the 
record.  I  think  there  would  scarcely  have  been  ground  for  the 
objection  if  the  declaration  had  been  specially  demurred  to ;  but 
I  am  clearly  of  opinion  there  is  sufficient  in  the  declaration  to 
raise  a  presumption  of  consideration  after  verdict.  We  were 
referred  to  a  case  yesterday  in  Boll.  Abr. :  I  have  looked  at  that 
case ;  but  in  Yin.  Abr.f  that  case  is  also  stated,  and  stated  in 
the  following  terms,  namely,  that  if  a  man  is  tenant  at  will,  and 
makes  a  bargain  with  his  landlord  on  the  foundation  of  that 
tenancy  at  will,  it  is  not  a  good  consideration.    No,  for  this  plain 

t  Vol.  i.  p.  309. 
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RICUABD80K  reason ;  because  we  always  can  take  notice  of  the  extent  of  the 
Mellish.  interest  of  a  tenant  at  will ;  we  know  that  it  is  determinable  at 
a  word;  the  breath  of  the  landlord's  mouth  annihilates  that 
tenancy  in  a  moment.  An  agreement  to  hold,  when  the  land- 
lord might  say,  you  shall  not  hold  an  instant  longer,  is  no 
consideration.  But  the  compiler  of  Yiner  says,  if  there  be  any 
doubt  of  the  tenancy  at  will,  it  would  have  been  a  good  con- 
sideration. It  is  not  necessary  he  should  have  a  right  to  hold, 
but  if  it  be  doubtful  whether  he  had  a  right  to  hold,  that  is 
a  good  consideration.  That  answers  the  objection ;  when  he 
takes  as  a  tenant  at  will,  the  law  takes  notice  of  what  his  interest 
is ;  but  we  cannot  take  notice  of  the  interest  of  a  captain  of  an 
East  India  ship;  we  cannot  know  that  there  might  not  be 
covenants  which  would  secure  him  in  possession  of  that  for  a 
great  length  of  time.  I  think  we  should  presume  that  after 
verdict;  I  do  not  say  this  merely  on  my  own  opinion;  but  I 
will  state  a  case  in  which  it  appears  to  me  the  Court  presumed 

[  'ZiS  ]       a  great  deal  more  after  verdict.     It  *is  Evans  v. .+     "  In 

an  action  upon  the  case :  whereas  the  plaintiff  pretended  title 
to  certain  goods  in  the  custody  of  one  Susan  Prickett,  and 
claimed  them  to  be  his  own,  intending  to  remove  them;  the 
defendant,  in  consideration  that  he  would  suffer  them  to  continue 
there,  assumed  to  see  them  forthcoming,  and  that  they  should 
not  be  embezzled,  but  safely  kept  to  the  use  of  the  plaintiff,  and 
shews  that  afterwards  the  goods  were  eloigned,  &c. ;  upon  non 
Msumpsit  and  verdict  for  the  plaintiff,  it  was  moved  to  stay 
judgment,  that  it  doth  not  appear  that  the  property  of  these 
goods  was  in  the  plaintiff,  for  it  is  alleged  only  that  he  pretended 
to  them,  and  claimed  them  to  be  his  own  :  sed  non  allocatur ^  for 
the  declaration  is  full  enough  ;  at  least,  it  must  be  intended  he 
proved  they  were  his  own,  or  the  jury  would  not  have  found  for 
him."  May  not  we  presume  (after  verdict),  that  the  captain  had 
a  right  to  hold  this  ship  against  the  defendant  ?  It  appears  the 
case  I  have  cited  is  stronger.  I  think  there  is  abundant  con- 
sideration stated  on  the  record  in  this  case;  unquestionably, 
there  is  a  consideration  which  will  be  sufficient  after  verdict. 
But  then  it  is  said,  if  there  is  any  consideration  it  is  illegal. 

t  1  Vent.  211. 
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Now  we  must  look  at  the  whole  record,  and  dee  if  it  is  so  or  not.  Biohardbon 
It  appears  on  the  record  that  Mr.  Mellish  is  sole  owner,  and  ii^bllibh. 
therefore  he  could  commit  no  fraud  on  co-owners.  Could  he 
commit  a  fraud  on  the  East  India  Company  ?  For  the  reasons 
I  have  given,  I  think  not.  It  appears  to  me  the  attention  of  the 
East  India  Company  was  called  to  the  whole  proceeding.  Is 
there  any  fraud  in  the  proceeding  ?  Sift  it  from  the  top  to  the 
bottom,  what  does  it  amount  to  ?  Nothing  more  than  this,  that 
a  man  who  has  the  sole  interest  in  one  ship^  and  is  about  to 
procure  an  interest  in  another,  *makes  a  bargain  with  the  [  *246  ] 
captain  of  the  ship  to  exchange  it  for  another.  Is  there  any 
fraud  in  that  ?  I  say  no.  I  am  aware  of  the  difference  between 
a  legal  and  a  moral  fraud.  I  see  no  legal  fraud.  I  see  nothing  in 
public  policy  against  this  sort  of  exchange  being  effected.  It 
appears  to  me  there  would  be  nothing  corrupt, — nothing  im- 
proper in  it ;  if  not,  then  there  is  nothing  to  arrest  the  judgment 
on  the  ground  of  illegality.  But  we  have  been  referred  to  many 
cases,  and  to  an  Act  of  Parliament.  That  Act  confirmed  the 
view  I  had  taken  of  the  case.  I  had  thought  that  a  contract  of 
this  description  was  not  to  be  set  aside  on  what  persons  refining 
and  refining  might  imagine  to  be  fraud,  but  that  there  must  be 
that  clear,  broad,  palpable,  corrupt  proceeding  which  is  spoken 
of  in  that  Act.  That  Act  shews  the  utmost  extent  to  which  the 
Legislature  intended  to  go,  and  beyond  which  we  cannot  go.  In 
that  Act,  which  applies  to  offices  of  the  East  India  Company,  as 
well  as  offices  under  Government,  it  is  enacted  that  if  there  is  a 
sale  of  any  office,  it  is  void.  In  every  section  it  appears  there 
must  be  some  corrupt  pecuniary  consideration.  I  agree  that  it 
is  not  necessary  the  party  should  directly  get  money  by  it, — ^if 
it  is  done  circuitously, — if  by  the  interest  made,  the  pecuniary 
advantage  can  be  got  at,  that  will  do.  But  the  Legislature  never 
meant  to  carry  this  doctrine  of  corruption  further ;  that  is  quite 
clear  from  the  words  they  have  used ;  for  the  word  is  " money; " 
and  the  terms  relating  to  money  are  used  in  every  section  with 
that  extent  of  phraseology  which  embraces  every  case,  (whatever 
artifice  is  used,)  where  the  basis  of  the  transaction  is  corruption 
between  the  parties.  That  is  the  species  of  corruption  which  the 
Act  has  described.    That  gives  us  the  rule ;  beyond  that  we  are 
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BioHABDBON   Dot  Warranted  in  going ;  for  if  the  Legislature  had  thought  that 

Mellibh.     every  bargain  of  this  description  was   to   be  prevented,  the 

Legislature  would  not  have  said,  you  are  to  consider  if  there 

[  ^247  ]  *i8  a  mere  pecuniary  corruption,  or  somethmg  in  the  nature  of 
pecuniary  corruption,  sufficient  to  avoid  the  bargain,  but  they 
would  have  gone  on  to  say,  there  shall  be  no  bargain,  no  tying 
up  of  the  hands  of  those  who  have  to  do  with  the  appointment 
to  the  command  of  East  India  ships — all  those  appointments 
shall  be  made  without  bias,  the  party  shall  come  uninfluenced, 
and  not  restrict  himself  from  appointing  again  as  soon  as  the 
voyage  is  made.  It  is  quite  clear  the  Legislature  would  use 
words  of  that  sort  if  they  had  intended  it.  But  they  knew  how 
impossible  it  was  to  regulate  transactions  by  such  visionary 
notions  as  these.  They  introduced  only  corruption  as  the  thing 
which  they  could  act  upon,  that  is  personal  corruption,  pecuniary 
advantage,  or  something  in  the  nature  of  it.  It  is  not  proved 
that  Captain  Bichardson  ever  did  derive  from  this  transaction 
any  pecuniary  advantage.  It  does  not  appear  on  the  record 
that  either  of  these  parties  is  to  derive  from  it  any  pecuniary 
advantage  or  emolument  whatever.  The  Act,  instead  of  being 
an  authority  in  favor  of  the  defendant,  is  an  authority  against 
him.  We  were  referred  also  to  a  great  number  of  cases.  I  will 
not  trouble  the  Court  with  going  over  them,  because  I  stated 
when  they  were  cited  it  was  unnecessary  to  cite  them,  as  they 
only  proved  that  to  which  the  Court  acceded.  I  never  have 
doubted  that  it  is  an  offence  at  common  law  to  sell  offices.  I 
have  never  doubted  that  if  a  man  sells  an  office  he  cannot 
maintain  an  action  growing  out  of  such  contract.  That  is  all 
that  has  been  decided  by  any  one  of  the  cases.  The  case  of 
Blackford  v.  Preston  was  a  direct  sale.  In  Card  v.  Hope  it  was 
not  a  direct  sale ;  it  is  distinguishable  from  Blackford  v.  Preston 
in  that  respect.  It  was  decided  on  the  principle  of  Blackford  v. 
Preston.  Why?  Because  in  Card  v.  Hope^  though  there  was 
not  a  direct  sale,  there  was  an  indirect  sale  of  the  appointment. 

[  •248  ]  It  was  said  to  the  plaintiff,  if  *you  will  buy  these  shares  you 
shall  be  the  captain.  It  will  occur  to  every  man,  if  the  shares 
were  sold  under  such  circumstances,  something  was  added  to  the 
price  of  the  shares ;  it  was  a  colorable  sale  of  the  command  of  a 
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ship.  There  are  expressionfi  used  by  the  Chibf  Justice  in  that  Richardson 
case  which  seem  to  bear  on  the  present ;  but  the  expressions  of  mellish. 
every  Judge  must  be  taken  with  reference  to  the  case  on  which 
he  decides,  otherwise  the  law  will  get  into  extreme  confusion. 
That  is  what  we  are  to  look  at  in  all  cases.  The  manner  in 
which  he  is  arguing  it  is  not  the  thing ;  it  is  the  principle  he  is 
deciding.  If  ever  1  could  have  imagined  it  could  have  been 
extended  to  such  a  case  as  this,  I  would  haVe  protested  against, 
though  I  could  not  have  prevented  the  decision.  I  would  in  my 
place  have  protested  against  it,  for  1  should  have  seen  the 
injustice  and  confusion  to  which  such  a  doctrine  would  have  been 
liable  to  be  extended.  1  am  quite  satisfied,  that  not  one  of  the 
learned  Judges  who  decided  that  case  ever  conceived  that  its 
authority  could  be  pressed  to  the  extent  to  which  it  has  been 
pressed  in  this  case.  All  that  was  decided  in  that  case  was 
before  decided  in  Blackford  v.  Preston,  with  this  difference,  in 
Blackford  v.  Preston  the  sale  was  direct,  and  in  Card  v.  Hope  the 
sale  was  indirect.  All  that  the  Court  decides  in  those  cases  is, 
that  that  species  of  sale  is  void  in  point  of  law.  For  the  reasons 
which  1  have  given,  1  am  decidedly  of  opinion  that  this  rule  for 
a  new  trial,  and  in  arrest  of  judgment,  ought  to  be  discharged. 

Pabk,  J. : 

1  am  of  opinion  that  none  of  the  grounds  taken  for  a  new  trial 
are  tenable  here.  One  of  the  points  taken,  and  which  would  be 
a  good  ground  for  a  motion,  was,  that  Lord  Gifpord  received 
evidence  which  he  ought  not  to  have  received ;  that  was  a  list 
of  the  passengers  which  was  given  in  with  a  view  to  damages. 
Captains'  charges  vary  according  to  the  situations  and  capacities 
to  *pay,  of  those  who  come  on  board  the  ship,  and  the  situation  [  9249  ] 
they  hold,  either  as  cabin  or  steerage  passengers.  It  is  well 
known,  that,  according  to  the  East  India  regulations,  hardly  a 
person  goes  to  the  East  India  settlements  whose  death  (if  death 
has  taken  place)  is  not  immediately  recorded  in  the  East  India 
Company's  books.  What  is  it  that  the  Act  passed  in  the  fifty- 
third  of  the  late  King  has  in  view  ?  It  imposes  on  the  captains 
of  these  ships  the  following  regulations:  The  captain  shall, 
on  each  voyage,   under  certain   penalties,  see  that   lists  are 
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RieHARDBov  transmitted  to  the  India  House  of  all  the  passengers  who  go  out 
MvLUBH.  ui  the  particular  ships  :  the  words  are,  ''  names,  capacities,  and 
descriptions  of  all  persons  on  board,  or  who  shall  have  been  on 
board,  such  ship  or  vessel,  from  the  time  of  the  sailing  thereof 
to  the  time  of  arrival ;  and  all  arms  on  board,  or  which  shall, 
during  such  time,  have  been  on  board,  such  ship  or  vessel,  and 
the  several  times  and  places  at  which  such  of  the  said  persons 
as  may  have  died  or  left  the  said  ship  or  vessel,  shall  have  so 
died  or  left  such  ship  or  vessel,  or  such  of  the  said  arms  as  have 
been  disposed  of,  have  been  so  disposed  of.*'  What  is  the 
meaning  of  this  ?  Are  not  these  public  documents  ?  They  are 
transmitted  to  the  Company  for  general  inspection,  and  have 
become  public  documents,  and  have  been  so  held  by  my  Lord 
Chief  Justice,  in  the  course  of  his  judgment,  as  those  which 
are  received  every  day  at  Guildhall.  On  that  ground  I  see  no 
objection. 

The  next  point  was  as  to  the  extent  of  damages,  and  this 
branches  itself  into  various  considerations.  It  is  argued,  that 
the  Lord  Chief  Justice  ought  not  to  have  directed  the  jury 
to  find  damages  for  the  two  voyages.  Now,  I  am  of  opinion  that 
he  not  only  might,  but  that  he  was  bound  to  do  so.  Where  is  the 
[  •250  ]  objection  ?  *Unless  there  be  something  of  illegality  founded  on 
the  latter  point,  where  is  there  any  objection  to  a  man's  reciting 
in  an  agreement,  that  he  has  contracted  with  another,  for  four 
voyages  ?  Those  circumstances  introduced  in  the  argument,  viz. 
the  loss  of  the  ship,  that  she  might  be  wrecked,  that  the  captain 
might  die,  and  many  other  circumstances  of  that  sort,  if  they 
had  happened,  might  have  been  a  good  answer,  for  you  cannot 
deal  with  impossibilities ;  and  if  Mr.  Mellish  could  have  shewn 
these  things,  or  that  Captain  Bichardson  had  a  "permanent 
infirmity,"  as  it  is  called  in  an  Act  of  Parliament,  all  that  would 
have  gone  to  the  action  itself.  But  then  they  say  there  is 
bankruptcy,  and  how  could  he  contract  under  that  disability? 
Is  it  to  be  supposed  the  Company  would  allow  a  man  under  such 
circumstances  to  go  on  such  a  voyage  as  this  ?  to  which  I  answer 
this,  (inasmuch  as  the  agreement  has  this  very  proviso,  "  If  the 
company  shall  agree  to  it,")  if  Mr.  Mellish  could  have  shewn 
that  on  account  of  the  Company's  refusal  to  let  the  bankrupt  go, 
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he  could  not  eomply  with  his  contract,  then  the  plaintiiBf  could   Richardson 
not  have  recovered ;  but  Mr.  Hellish  has  no  right  to  defend  him-     mellish. 
self  by  saying,  that  he  has  put  it  out  of  his  own  power  to  fulfil 
his  engagement.    I  am  of  opinion  upon  that  ground  there  is  no 
color  for  the  objection. 

The  next  point  is  a  matter  in  which  is  introduced  the  question 
of  legality.  This  is  in  arrest  of  judgment.  Now,  I  agree  with 
my  Lord  Ghibf  Justice,  if  there  be  corruption  in  the  agreement, 
Mr.  Mellish,  being  a  defendant,  has  a  right  to  take  advantage  of 
it,  for  in  pari  delicto  potior  eat  conditio  defendentis.  But  I  see  no 
evidence  to  affect  the  plaintiff  with  that  at  all.  I  do  not  find 
that,  but  the  contrary.  We  have  been  pressed  with  a  variety  of 
cases,  two  only  of  which  I  will  mention ;  the  others  really  have 
no  bearing.  It  is  for  the  principle  that  I  refer  to  those  cases, 
and  not  for  the  facts.  ♦The  case  of  Card  v.  Hope  is  the  last  [  •261  ] 
case,  and  Blackford  v.  Preston  is  the  other ;  I  concur,  as  far  as 
is  necessary,  in  the  judgments  given  in  those  respective  cases. 
The  judgment  given  by  my  Lord  Chief  Justice  Abbott  was  very 
elaborate  ;  but  though  I  concur  with  the  judgment  in  that  case, 
I  am  by  no  means  prepared  to  agree  with  every  dictiun  in  that 
judgment.  I  am  quite  satisfied  that  the  reference  to  general 
policy  in  that  case,'  by  my  Lord  Chief  Justice  Abbott,  was  going 
further  than  was  absolutely  necessary,  and  I  think  there  is 
nothing  here  to  shew  illegality.  I  enter  no  further  into  the 
question  now  than  to  say,  that  it  strikes  me  the  mutual  engage- 
ments contained  on  the  face  of  this  agreement,  declaring,  that 
provided  you  will  do  so  and  so,  I  will  do  so  and  so,  are  a 
sufficient  consideration  to  support  the  declaration.  Is  there  any 
corruption  in  them  ?  I  cannot  say  that  any  thing  is  corrupt  in 
the  agreement,  unless  it  be  considered  as  corrupt,  or  as  a  wicked 
and  a  wrong  thing  for  any  man  to  appoint  a  respectable  person, 
whose  merits  and  abihties  he  knows,  for  a  prospective  voyage. 
I  cannot  go  along  with  that.  On  the  contrary,  I  am  quite 
satisfied  that  if  a  man  has  an  object  in  view,  for  such  and  such 
of  his  relations,  or  for  any  respectable  man  skilful  in  the  naviga- 
tion of  ships,  he  may  reasonably  foe  anxious  to  secure  his  services 
for  all  the  voyages  that  the  ship  has  to  perform  under  the 
Cdmpanyj  provided  they  should  consent.    So  far  frotn  thinking 
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BicHA&DsoN  it  an  illegal  consideration,  it  seems  to  me  a  most  meritorious 
Mbllish.     one,  one  which  a  sensible,  prudent,  judicious  ship-owner  would 
be  very  likely  to  act  upon.    For  these  reasons  I  am  of  opinion, 
the  rule  ought  to  be  discharged. 

BUBBOUOH,  J. : 

When  they  argued  this  case  at  the  bar  in  arrest  of  judgment, 
[  *252  ]  it  was  said  there  was  no  consideration,  *and  if  there  was  it  was 
illegal.  Now  the  count  happens  to  be  framed  in  a  way  that 
avoids  all  possible  question.  It  states  the  whole  agreement  as 
it  existed,  and  then  states  mutual  promises ;  and  it  is  clear  that 
there  is  something  to  be  done  on  each  side :  the  one  is  a  good 
consideration  for  the  other.  Whoever  reads  the  count  will  see 
something  is  to  be  done  on  each  side  ;  that  has  been  held  to  be 
a  good  consideration.  The  declaration  is  framed  upon  that. 
Then  the  next  point  is,  that  it  is  illegal.  I  am  of  opinion,  that 
on  the  face  of  this  count  there  is  no  illegality.  If  it  be  illegal, 
it  must  be  illegal  either  on  the  ground  that  it  is  against  public 
policy,  or  against  some  particular  law.  I,  for  one,  protest,  as 
my  Lord  has  done,  against  arguing  too  strongly  upon  public 
policy ;  it  is  a  very  unruly  horse,  and  when  once  you  get  astride 
it  you  never  know  where  it  will  carry  you.  It  may  lead  you 
from  the  sound  law.  It  is  never  argued  at  all  but  when  other 
points  fail.  Why  should  you  not  enter  into  such  a  contract, 
independent  of  public  law  ?  I  know  no  law  against  it ;  I  see  no 
public  policy  against  it  at  all.  The  Legislature  do  not  consider 
the  East  India  Company  as  a  public  company;  they  may  in 
some  senses,  but  not  in  all.  They  have  the  exclusive  trade  to 
the  East  Indies,  and  employ  persons  (not  in  what  may  be  con- 
sidered as  offices)  to  command  ships ;  they  own  ships ;  all  this 
is  in  the  course  of  private  trade,  and  so  far  public  policy  does 
not  relate  to  such  a  subject.  They  have  a  right  to  make 
bye-laws  to  regulate  that  trade.  As  to  the  point  of  public  policy, 
a  great  deal  has  been  said,  many  cases  have  been  mentioned,  and 
in  Blackford  v.  Preston,  a  great  number  of  general  phrases  were 
made  use  of  by  the  learned  Judge.  But  you  ought  not  to  govern 
courts  of  justice  by  general  expressions  used  in  the  administration 
of  the  law.    They  may  have  some  weight,  but  they  ought  not  to 
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govern ;  you  mast  *look  to  what  the  point  of  decision  was.  I  Riobabdbok 
only  need  read  the  point  of  decision  from  the  digest  of  the  case,  mblush. 
which  puts  it  out  of  question  that  it  has  any  thing  to  do  with  [  *25S  ] 
this  case.  The  Digest  sayst  '^A  sale  (by  the  owner)  of  the 
command  of  a  ship  employed  in  the  East  India  Company's 
service^  without  the  knowledge  and  against  the  bye-laws  of  the 
Company,  is  illegal ;  and  the  contract  of  sale  cannot  be  the 
foundation  of  an  action."  Every  body  knows,  when  you  are  on 
the  bye-laws,  when  a  party  is  contracting,  with  a  view  to  the 
bye-law,  a  sale  against  it  would  be  void.  We  know  that  all 
these  captains  of  ships  act  under  charter-parties ;  if  the  charter- 
parties  incorporate  the  bye-laws  in  them,  that  is  a  matter  which 
is  to  govern  the  contract ;  if  they  act  against  the  bye-law,  there 
is  an  end  to  the  contract  beyond  all  question.  We  then  come 
to  the  bye-law  itself:  whoever  looks  at  it  will  see  that  it  has 
nothing  to  do  but  with  pecuniary  sales.  Suppose  the  defendant 
is  driven  out  of  that,  then  he  resorts  to  another  point,  under  the 
Act  of  Parliament  49  Geo.  III.  I  know  the  Act  to  which  it 
relates  was  an  Act  relating  to  the  sale  of  public  offices;  the 
statute  of  Edw.  YI.  This  Act  of  49  Geo.  III.  is  made  to  extend 
that  Act  to  other  matters.  What  does  it  extend  to  ?  It  extends 
to  offices  belonging  to  the  East  India  Company.  Who  ever 
heard  of  the  situation  of  a  captain  being  an  office  ?  The  East 
India  Company  stand  in  a  two-fold  situation,  they  are  a  trading 
company  and  they  are  a  territorial  company ;  and  this  statute 
relates  to  offices  in  the  latter  respect.  It  will  turn  out  to  have 
no  relation  to  the  office  of  a  captain  of  a  ship ;  that  is  an  employ- 
ment, not  an  office.  Then  we  come  to  damages.  It  is  enough 
to  say,  with  respect  to  damages,  that  the  contract  is  for  four 
voyages,  and  the  breach  is,  "  you  have  by  your  *  own  act,  by  the  [  '254  ] 
disposal  of  the  ship,  prevented  the  possibility  of  complying  with 
your  own  contract."  The  question  is,  what  damages  shall  be 
awarded  for  the  breach  of  this  contract  ?  That  the  contract  is 
broken,  no  one  can  doubt.  Tou  cannot  appoint  because  you 
have  sold  your  ship.  The  quantum  of  damages  is  for  the  jury  ; 
whether  they  give  more  or  less  is  nothing  to  us.  They  have 
judged  of  that  and  have  given  7,6002.,  which  goes  to  comprehend 
t  1  Mooro,  Dig.  361. 
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BicHABDsoK  the  whole  loss  of  the  first  and  second  voyages.  They  may  have 
Mbllibh.  given  a  greater  part  for  the  first  and  less  for  the  second ;  they 
have  given  that  sum,  however,  which  does  not  seem  more  than 
they  were  warranted  to  give  by  the  evidence.  Then  we  come  to 
the  question  as  to  the  admissibility  of  evidence.  Enough  has 
been  said  on  that  subject;  it  is  impossible  to  maintain  any 
objection  to  the  list  of  passengers.  That  list  is  made  out  under 
oath,  it  is  preserved  for  public  purposes,  for  the  use  of  all  the 
kingdom  ;  for  every  individual.  It  is  a  public  paper,  and  must 
be  governed  by  the  same  rules  as  other  public  papers.  Con- 
sidering the  whole  of  the  case,  it  does  appear  to  me,  after  all 
the  arguments  we  have  heard,  that  there  is  no  ground  for  a  new 
trial,  or  for  arresting  judgment. 

Ride  discharged. 


1824.  M0EI80N  V.  GKAY  and  AyoTHER-t 

July  3. 
(2  Bing.  260—262 ;  8.  0.  9  Moore,  484 ;  3  L.  J.  C.  P.  261.) 

[  2^0  1  H.  shipped  goods  at  Ihmdee  to  the  order  of,  and  for  P.  in  London, 

H.  having  ascertained  shortly  after  the  goods  had  been  forwarded  that 
P.  had  stopped  payment,  indorsed  and  forwarded  the  bill  of  lading  to 
plaintiff,  who  demanded  the  goods  of  defendants,  wharfingers,  in  whose 
custody  they  were. 

Defendants  haying  refused  to  deliver  the  goods  to  plaintiff:  Held, 
that  he  had  a  sufftcient  title  to  sue  for  them  in  trover. 

Troyeb  to  recover  the  value  of  goods  which  defendants  had 
received  as  wharfingers,  at  their  wharf  in  London.  The  goods 
were  shipped  in  January,  1828,  by  Haziell,  a  merchant  at 
Dundee,  by  order  of  John  Park,  of  London,  merchant ;  but  some 
days  after  the  shipment  Haziell  ascertained  that  Park  had 
stopped  payment,  and  he  then  indorsed  and  forwarded  the  bill 
of  lading  to  the  plaintiff  in  London,  with  directions  to  take 
possession  of  the  goods.  The  defendants  refused  to  deliver  the 
goods  to  plaintiff,  but  delivered  them  to  one  Pettitt,  an  insolvent 
to  whom  Park  had  transferred  them.  Haziell  transmitted  and 
returned  to  Park  certain  bills  of  exchange,  with  which  he  had 
paid  for  the  goods. 

At  the  trial  before  Lord  Gifford  (London  sittings  after  last 
t  Sale  of  Goods  Act,  1893,  ss.  38  (2),  39. 
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Hilary  Term)  the  plaintiff  proved  the  indorsement  of  the  bill  of  mobibon 
lading  to  himself,  bat  omitted  to  prove  that  he  had  given  any  q^t 
valae  for  it,  which  the  learned  Judge  thought  he  ought  to  have 
established :  he  contended,  however,  that  the  whole  transaction 
between  Park  and  Pettitt  was  a  fraud,  and  a  verdict  was  found 
for  him,  subject  to  the  defendant's  moving  to  set  it  aside  and 
enter  a  nonsuit  on  that  ground. 

Vaughan^  Serjt.  having  obtained  a  rule  nisi  to  that  effect, 
was  now  called  on  by  the  Court  to  support  his  rule.  He  con- 
tended, that  the  property  was  too  clearly  vested  in  Park  to  admit 
of  Hazieirs  having  recourse  to  a  stoppage  in  transitu ;  but  that 
even  if  he  could  have  done  this,  it  was  a  mere  right  which  he 
could  not  transfer ;  *and  therefore  the  action  ought  to  have  been  [  ^26i  ] 
brought  in  his  name,  and  not  in  the  plaintiff's,  as  the  mere 
indorsement  of  the  bill  of  lading  to  the  plaintiff,  without  any 
valuable  consideration,  would  not  confer  a  sufficient  property  to 
enable  him  to  sue  in  trover.  It  had  never  been  contended,  that 
the  transfer  of  a  bill  of  lading  would,  like  the  transfer  of  a  bill 
of  exchange,  confer  a  right  to  sue.  Coxe  v.  Hwrden,\  and 
Wearing  v.  Cox^X  were  referred  to. 

Best,  Gh.  J. : 

This  is  a  clear  case,  and  distinguishable  from  that  of  Waring 
V.  Cox,  on  the  ground  that,  at  the  time  of  the  plaintiffs  demand, 
these  goods  were  in  transitu.  It  was  set  up  as  a  defence,  indeed, 
that  the  goods  had  been  consigned  to  Park,  and  by  him  trans- 
ferred to  Pettitt;  and  if  thisii7as"B0,  Haziell's  right  of  stoppage 
and  the  plaintiff's  right  of  action  were  gone :  but  we  must  assume, 
that  the  jury  thought,  upon  the  whole  transaction,  that  Pettitt 
had  no  claim;  and  the  only  question  for  us  after  verdict,  is, 
whether  Haziell,  having  a  right  to  stop  in  transitu,  he  has  vested 
a  right  of  action  in  the  plaintiff  by  indorsement  of  the  bill  of 
lading.  I  agree  with  Lord  Ellenbobough,  that  it  is  not  every 
transfer  of  such  a  bill  which  will  transfer  such  a  right ;  but  this 
was  a  fair  and  usual  transfer,  and  Haziell  having  a  right  to  stop 

t  7  B-  B.  670  (4  East,  211 ;    1  t  1  Camp.  369. 

Smith,  20). 

R.R. — ^voL.  xxvn.  s  s 
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HoBiBON  tfi  tratmtu,  ought  not  to  have  been  compelled  to  go  to  London 
obat.  himselfy  but  might,  for  the  same  purpose,  invest  the  plaintiff 
with  a  right  to  the  goods;  and  he  could  not  do  this  more 
efficiently  and  correctly  than  by  the  general  mode  of  transferring 
a  bill  of  lading.  By  so  doing  he  has  conferred  a  special  property 
in  the  plaintiff  sufficient  to  entitle  him  to  maintain  an  action  of 
trover.     The  only  ground  for  hesitation  is,  that  in  Coxe  v.  Harden 

[  *262  ]  the  Judges  doubted  whether  such  *an  instrument  could  pass 
such  a  right.  But  the  ground  of  decision  in  that  case  was,  that 
the  right  of  stoppage  in  transitu  was  at  an  end;  here  it  continued. 
The  doctrine  touching  bills  of  lading  is  of  exceeding  convenience 
to  commerce;  the  owner  cannot  always  follow  his  goods  to  a 
distance;  he  can  only  protect  himself,  in  many  instances,  by  trans- 
ferring the  bill  of  lading ;  and  we  should  defeat  the  justice  of  this 
case  if  we  were  to  hold  otherwise  upon  the  present  occasion. 

Pake,  J. : 

The  only  doubt  which  I  have  entertained  was  occasioned  by 
what  was  hinted  by  the  Judges  in  Coxe  v.  Harden;  but  the 
decision  in  that  case  turned  on  another  point,  namely,  that  the 
tramitus  was  at  an  end ;  and  it  affords  no  authority  for  us  to  act 
on.  There  are  many  instances  in  which  such  a  transfer  as  the 
present  has  been  deemed  sufficient  to  confer  a  right  of  action.  In 
the  present  case  justice  has  been  done,  and  the  verdict  must  stand. 

BuBBOUGH,  J.  concurring,  the  rule  was 

Discharged. 


1824.  GEEASLY  V.  CODLING  and  Anothbr. 

JWyS.  (2  Bing.  263—267  ;  8.  0.  9  Moore,  489 ;  3  L.  J.  0.  P.  262.  )t 

{  268  ]  A  delay,  of  four  hours  by  an  obstraotion  in  a  highway,  which  prevents 

a  person  cairying  goods  for  profit  from  performing  the  same  journey  as 
many  times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a  sufficient 
injury  to  entitle  that  person  to  sue  the  obstructor. 

Thb  plaintiff  declared  against  the  defendants  in  case,  for 

shutting,  and  keeping  shut,  a  gate  across  a  public  highway,  and 

t  See  Winferbottom  t.  Lord  Derby      194.    The  original  head-note  to  the 
( 1867)  L.  B.  2  Ex.  316,  36  L.  J.  Ex.      principal  case  is  too  wide.— F.  P. 
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thereby  compelling  the  plaintiff,  who  was  driving  three  laden  Grbaslt 
asses,  to  go  back  and  perform  his  journey  by  a  very  circuitous  codling. 
route. 

The  object  of  the  action  was  to  establish  a  right  of  way.  At 
the  trial,  before  Hullock,  B.,  and  a  special  jury,  at  the  Nottingham 
Lent  Assizes,  1824,  the  plaintiff,  a  retail  coal-higgler,  proved  the 
right,  and  the  disturbance  of  it  by  the  defendants,  as  alleged  in 
the  declaration.  It  appeared  that  he  was  in  the  habit  of  passing 
up  and  down  the  road  with  coals ;  that  upon  the  day  in  question 
he  had  been  delayed  four  hours,  and  that  he  could  ^perform  his  [  *264  ] 
journey  three  times  a  day  on  the  road  in  which  he  had  been 
interrupted,  but  not  so  often  by  the  circuitous  route. 

The  learned  Judge  directed  the  jury,  that  if  a  party  had 
sustained  injury  or  expence,  by  the  obstruction  of  a  public  way, 
that  was  a  ground  of  action ;  but  that  it  would  be  outrageous  if 
every  individual  could  bring  an  action  for  every  obstruction. 
The  jury  found  a  verdict  for  the  defendants. 

Vaughan^  Serjt.,  in  the  last  Term,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  have  a  new  trial,  on  the  ground  that  the 
jury  had  been  misdirected,  and  that  the  suffering  of  inconvenience 
would  give  the  plaintiff  a  right  to  damages,  although  he  should 
not  have  incurred  personal  injury  or  expence.  He  cited  Rose  v. 
MUesA 

Pell,  Serjt.,  who  showed  cause  against  the  rule,  cited  Hvbert 
V.  Oroves ;  I  Year  Book,  27  Hen.  VIE.  27 ;  Moore,  180 ;  Fineux  v. 
Hovenden:%  Paine  v.  Partrich;\\  Chichester  v,  Lethbridgey^  BJid 
Dumford's  note  to  that  case,  to  shew  that  the  mere  inconvenience 
of  delay  was  not  a  sufficient  injury  to  entitle  a  party  to  sustain 
an  action,  but  that  he  must  allege  and  prove  some  further  and 
special  damage. 

Bbst,  Ch.  J. : 

This  is  a  rule  calling  on  the  defendants  to  shew  cause  why  the 
verdict  found  for  them  should  not  be  set  aside,  on  the  ground  of 

+  16  R.  R.  405  (4  M.  &  S.  101).  ||  Carth.  193. 

t  1  Esp.  148.  f  Willes,  74. 

§  Cro.  Eliz.  664. 

8S2. 
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Obkaslt     a  misdirection  by  the  learned  Judge  who  presided  at  the  trial. 

Codling,  ftnd  it  appears  to  as  that  the  direction  was  wrong,  and  that  the 
verdict  ought  not  to  stand.    On  the  declaration  it  appears  that 

[  *265  ]  *the  plaintiff  possessed  three  asses,  and  was  driving  them  along 
the  public  way :  that  while  he  was  so  using  the  way  one  of  the 
defendants  shut  a  gate,  and  obliged  him  to  take  a  more  circuitous 
course ;  and  this  statement  has  been  made  out  in  evidence.  The 
question,  therefore,  is,  whether  a  man  travelling  along  the  high 
road,  can  maintain  an  action,  (not,  if  he  is  stopped  by  the 
road  being  casually  out  of  repair,  but)  if  he  is  stopped  by  the 
hand  of  the  defendant.  We  cannot  determine  here  what  was  the 
object  or  end  of  the  journey,  or  what  injury  the  plaintiff  sustained 
in  the  pursuit  of  that  object, — ^that  the  jury  must  determine ; 
but  can  he  maintain  an  action  for  this  obstruction  ?  It  has  been 
contended  he  cannot,  unless  he  proves  a  special  damage;  but 
even  in  a  case  of  public  nuisance,  if  any  one  has  been  distin- 
guished in  injury,  he  may  sue  the  offender,  and  the  many  old 
cases  which  have  been  cited  do  not  apply,  because  in  those  cases 
no  special  damage  was  alleged,  whereas  in  the  present  it  has 
been  distinctly  stated.  In  the  case  in  Carthew,  indeed,  there  is 
an  expression  in  favour  of  the  defendants,  namely,  that  the 
action  will  only  lie  for  a  personal  injury,  and  not  for  a  mere 
injury  by  delay.  I  cannot  see  the  difference,  because  injury 
from  the  one  cause  may  be  quite  as  prejudicial  as  injury  from 
the  other ;  but  the  ground  of  decision  in  that  case  was,  that  no 
special  damage  was  stated.  In  Rose  v.  MUeSf  which  was  long 
subsequent  to  the  case  in  Espinasse,  Lord  Ellenborouoh  says, 
*'  This  is  something  more  substantially  injurious  to  this  person 
than  to  the  public  at  large,  who  might  only  have  it  in  contem- 
plation to  use  it,  and  he  has  been  impeded  in  his  progress  by  the 
defendants  wrongfully  mooring  their  barge  across,  and  has  been 
compelled  to  unload,  and  to  carry  his  goods  over  land,  by  which 
he  has  incurred  expence,  and  that  expence  caused  by  the  act  of 

[  *266  1  *the  defendants  :  if  a  man's  time  or  his  money  are  of  any  value, 
it  seems  to  me  that  this  plaintiff  has  shewn  a  particular  damage." 
I  cannot  distinguish  Rose  v.  MUes  from  the  present  case;  in 
that,  as  in  the  present,  the  nature  of  the  injury  appeared  upon 
record,  and  it  resembled  that  of  which  the  plaintiff  complains,  in 
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all  respects,  except  that  the  public  way  was  a  canal  instead  of  a     Gbbaslt 
road,  and  the  party  was  obstructed  by  a  barge  instead  of  a  gate,     codlino. 
The  Judges  delivered  their  opinions  seriatim,  that  where  any 
damage  was  incurred,  an  action  would  lie.    On  the  authority  of 
that  case,  and  the  reason  of  the  thing,  this  verdict  must  be  set 
aside. 

Pabe,  J. : 

Paine  v.  Partrich  is  clearly  distinguishable  from  the  present 
case,  for  the  thing  complained  of  was  only  a  common  nuisance ; 
the  plaintiff  had  suffered  no  particular  injury,  and  the  judgment 
was  given  on  that  ground.  The  court  said  the  action  would 
not  lie  unless  a  particular  injury  had  been  incurred,  and  the 
expressions  of  the  Judges  that  seem  to  make  for  the  present 
defendants,  are  only  put  by  way  of  instance.  But  Rose  v.  MiUs 
is  precisely  the  same  as  the  present  case,  and  the  plaintiff  is, 
therefore,  entitled  to  make  his  rule  absolute. 

BUBBOUGH,  J. : 

The  question,  in  all  these  cases,  is,  whether  the  inconvenience 
complained  of  is  general,  or  a  particular  inconvenience  of  the 
party  complaining :  that  is  the  point  of  the  decisions,  and  who 
can  doubt  about  the  particular  injury  in  the  present  case  ?  A 
man  travelling  with  asses  is  stopped,  and  obliged  to  go  by  a 
circuitous  course,  with  an  obvious  loss  of  time  and  profit ;  what 
distinction  is  there  in  principle  between  such  a  case  and  that  of 
a  man  who  is  carrying  10,000Z.  worth  of  goods,  to  arrive  by  a 
given  day,  and  is  deprived  of  his  market  by  an  individual 
obstructing  the  "^road  :  there  was  no  dispute  about  the  facts,  and  [  *267  ] 
the  jury  ought  not  to  have  found  a  verdict  for  the  defendants. 

Rvle  absolute. 
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1824.  GAELAND  v.  JEKYLL  and  Another.! 

'My^.  ^2  g^  273—303 ;  8.  C.  9  Moore.  602 ;  3  L.  J.  C.  P.  227.) 

[  27S  ]  j^  oopyhold  property,  which  when  in  the  hands  of  a  single  owner,  pays 

but  one  heiiot,  but  pays  sereral  if  divided  among  several  owners,  shall 
again  pay  but  one  heriot  if  it  again  becomes  united  in  the  person  of  a 
single  owner. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
and  was  tried  at  the  sittings  after  Hilary  Term,  1822,  before 
Dallas,  Ch.  J.,  when  a  verdict  was  foond  for  the  plaintiff,  subject 
to  a  case,  in  substance  as  follows : 

In  the  manor  of  Weeks  Park  Hall  in  Essex,  there  are,  and  from 
[  *274  ]  time  immemorial  have  been,  divers  customary  *and  heriotable 
copyhold  tenements  of  inheritance,  held  by  the  respective  tenants 
thereof  unto  them  and  their  heirs  and  assigns  by  the  rod,  and 
by  copy  of  the  court  rolls  of  the  manor,  at  the  will  of  the  lord  of 
the  manor,  according  to  the  custom  of  the  manor,  by  the  rents, 
customs,  and  services,  therefore  due  and  of  right  accustomed. 

There  had  from  time  immemorial  been  a  custom  within  the 
manor  for  the  lord  for  the  time  being,  upon  the  death  of  every 
copyhold  tenant  of  any  customary  and  heriotable  copyhold 
tenement  or  tenements  within  the  manor,  to  take  for  heriots  in 
respect  thereof  so  many  of  the  beasts  which  were  of  such 
customary  and  heriotable  copyhold  tenant  at  the  time  of  his 
death,  as  the  number  of  heriots  due  in  respect  of  such  customary 
and  heriotable  copyhold  tenements  did  at  that  time  amount  to  : 
and  it  was  contended  at  the  trial,  that  the  custom  was  for  the 
lord  of  the  manor  to  take  for  heriots  such  beasts  which  were  of 
the  tenant  at  the  time  of  his  death  as  were  then  the  best  beasts, 
or  such  as  the  lord  should  elect  to  take  as  the  best. 

In  1785  Samuel  Warner  was  a  copyhold  tenant  of  two 
customary  and  heriotable  copyhold  tenements  within  the  manor, 
which  he  held,  and  was  seised  of  to  him  and  his  heirs  by  the 
rod,  and  by  copy  of  the  court  rolls  of  the  manor,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor,  by  the  rents, 
customs,  and  services,  therefore  due,  and  of  right  accustomed, 
viz.  one  copyhold  tenement,  consisting  of  three  parcels  of  land 

t  FoU.  Holloway  v.  Berkeley  (1826)  6  B.  &  C.  2. 
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with  the  appurtenances,  parcel  of  Westland,  customary  and     Gabland 
heriotable,  containing  about  nine  acres,  abutting  upon  lands     jbktll. 
called  Edmund's  Lands ;  and  another  copyhold  tenement,  con- 
sisting of  two  pieces  of  land,  another  parcel  of  Westland,  being 
customary  and  heriotable,  containing  about  ten  acres,  abutting 
upon  Derryhill-hall  ground. 

In  the  same  year  Warner  died  so  seised  of  and  holding  the  [  276  ] 
copyhold  premises  as  above ;  and  the  following  presentments, 
surrenders,  admittances,  and  other  proceedings  respecting  the 
said  and  other  copyhold  premises  afterward  took  place  at  divers 
courts  baron  of  the  manor,  and  entries  thereof,  and  of  the  divers 
heriots  and  rents  payable  in  respect  thereof,  were  made  in  the 
court  rolls  as  follow  : 

6th  June,  1786, 

Death  presented  of  Warner  seised  of  the  above-mentioned 
copyhold  premises,  and  finding  of  jury  that  by  his  death  there 
happened  to  the  lord  two  heriots,  (two  cows,  value  about  61.,) 
and  proclamation  thereon  made. 

6th  October,  1785. 

Separate  admission  of  Catherine  Graham  to  one  undivided 
fourth  of  the  same  premises,  as  her  right  and  inheritance  as  one 
of  the  four  daughters  and  coheirs  of  Warner,  to  hold  to  her,  her 
heirs,  and  assigns  for  ever,  as  her  right  and  inheritance,  of  the 
lord,  at  the  will,  &c.,  according  to  the  custom  of  the  manor, 
by  the  rents,  customs,  and  services  therefore  due  and  of  right 
accustomed,  and  a  fine  of  twenty  guineas  was  set  on  the  whole 
premises. 

Same  admission  of  Mary  Warner. 

Same,  Eleanor  Warner. 

Same,  Ann  Warner. 

15th  September,  1786. 

Death  of  G.  Graham  presented,  with  general  proclamations. 
6th  September,  1787. 

Death  of  Mary  Warner,  presented  as  seised  of  an  undivided 
fourth  part  of  the  premises,  and  that  Eleanor  and  Ann  Warner 
were  her  sisters  and  coheirs ;  but  whether  she  left  any  heriot  at 
the  time  of  her  death  the  homage  knew  not.    Proclamation  made. 


63£ 
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[  277] 


Also  a  rental  of  the  several  sums  yearly  issoing  oat  of,  and 
payable  from  the  freehold  and  copyhold  lands  and  tenements 
holden  of  the  manor,  made  and  reserved  on  the  inspection  of  the 
ancient  rolls,  rentals,  and  examination  of  the  ancient  tenants  at 
a  court  holden  of  the  manor  26th  September,  1787,  before 
William  Mayhew,  gentleman,  steward. 

Inter  alia. 


Tenants'  Names. 

What  they  hold. 

No. 

of 

Acres. 

By 
what 
Bents. 

When 
admitted. 

iWhat 

Heriota 

due. 

Ann  Warner, 
spinster, 

Eleanor  Warner, 
Mary  Warner, 

late      Catherine 
Wamer,spinRter, 

Holds  to  her  and  her 
heirs  for  ever  one 
undivided  fourth  of 
three  paroels  called 
Westland,  heriot- 
able,  containing  by 
estimation, 

Also  one  undivided 
fourth  part  of  two 

parcels  of  Westland, 
heriotable,  contain- 
ing by  estimation, 

Hol(U  another  fourth 
part  of  the  same. 

Holds  another  fourth 
part  of  the  same. 

Holds  another  fourth 
part  of  the  same. 

9 
10 

$.    d. 

3    9 
3    9 

6th  Oct. 
1735. 

1 
1 

19 

7    6 

2 

14th  November,  1787* 

Kitty,  the  wife  of  Langhom  Warren,  clerk;  Eleanora,  the 
wife  of  William  Banbury,  clerk;  Ann  Graham,  spinster;  and 
John  ElUston,  an  infant  son  of  John  Elliston  by  Sarah  his 
wife,  late  Sarah  Graham,  spinster,  were  severally  admitted 
at  their  own  desire  as  tenants  in  common,  and  not  as  joint 
tenants,  to  one  undivided  fourth  part  of  a  fourth  of  said 
premises  of  which  Catherine  Graham  lately  died  seised,  as 
her  coheirs. 

To  hold  unto  them,  their  heirs,  and  assigns  respectively,  for 
ever,  by  the  rents,  &c.,  and  they  gave  the  lord  for  their  several 
fines  as  per  margin.     (None  appear,  nor  claim  of  heriot.) 
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23rd  May,  1788,  Gablakd 

Kitty  Warren  surrendered  to  the  use  of  her  will  notwithstand-      jbktll. 
ing  coverture. 

18th  January,  1743. 

After  reciting  the  admission  of  Catherine  Graham,  Mary, 
Eleanor,  and  Ann  Warner  on  the  6th  October,  1785,  as  the  four 
daughters  and  coheiresses  of  Samuel  Warner,  and  the  entries  of 
15th  September,  1736,  and  14th  November,  1737, 

The  death  of  Mary  Warner  was  presented,  and  that  at  the 
time  of  her  death  she  was  seised  of  one  undivided  fourth  of  the 
said  premises,  and  that  John  EUiston  the  infant  was  also  dead, 
seised  of  a  fourth  of  the  said  premises,  to  which  his  mother  was 
entitled  after  the  death  of  Catherine  Graham ;  but  whether 
either  of  them  left  any  heriot  the  homage  knew  not. 

Admission  thereon  of  Eleanor  and  Ann  Warner,  spinsters,  and 
Kitty  Warren  and  Eleanora  Bunbury,  as  follows : 

Eleanor  and  Ann  Warner  each  to  an  undivided  third  part  of  a 
third  part  of  that  fourth  part  of  the  said  premises  of  which  Mary 
their  sister  died  seised ;  and  Kitty  Warren,  Eleanora  Bunbury, 
and  Ann  Graham,  were  each  admitted  to  a  third  of  that  fourth 
of  a  fourth  of  said  premises  to  which  John  Elliston,  their  sister's 
son,  was  admitted  and  died  seised  of ;  and  also  each  to  a  third  of 
a  third  of  that  fourth  of  which  Mary  Warner,  their  aunt,  died 
seised. 

To  hold  to  Eleanor  and  Ann  Warner,  Kitty,  Eleanora,  and 
Ann  Graham  respectively,  and  to  their  respective  heirs  and 
assigns  for  ever,  of  the  lord,  &c.,  according  to  the  custom,  &c., 
fines  as  per  margin.    (None  appear.) 

Same  court.    Eleanor  and  Ann  surrendered  to  the  use  of  their       [  278  ] 
respective  wills. 

2nd  February,  1743. 

Kitty  surrendered  to  the  use  of  her  will. 
8rd  May,  1762. 

Death  of  Lady  Eleanora  Bunbury  presented,  seised  of  said 
undivided  parts,  and  proclamation  made. 

14th  March,  1768. 
Death  of  Kitty  Warren  presented,  seised,  &c.,  the  homage  are 
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Garlav^     informed  that  Erasmas  Warren,  clerk,  is  her  only  son  and  heir ; 
Jbrlu      ^^^  whether  she  left  any  animal  to  seise  for  a  heriot  they  know 
not. 

14th  September,  1768. 

After  reciting  admissions  of  Eleanor  Warner  on  6th  of  October, 
1786,  and  on  18th  January,  1748, 

Presenting  her  death,  seised,  &c.,  and  that  Ann  Warner  was 
her  sister  and  heir;  but  whether  she  left  any  animal  as  a 
heriot  was  not  known ;  Ann  was  admitted  under  the  will  of  Ellen 
to  all  her  shares  of  the  premises,  to  hold  to  her,  her  heirs,  and 
assigns  of  the  lady,  &c.,  and  paid  for  fine  as  per  margin.  (Fine 
for  the  fourth  five  guineas ;  for  the  other  parts  ll8.  6d.) 

Same  court*  Erasmus  Warren,  clerk,  only  son  and  heir  of 
Kitty  Warren,  and  devisee  under  her  will,  was  admitted  to  her 
shares.  To  hold  to  him  and  his  heirs  for  ever,  of  the  lady,  and 
paid  for  fines  as  per  margin.  (Fine  in  the  whole  2Z.  4b.  lOd.j 
saving  to  the  lady  the  rights  of  heriots,  &c.) 

Same  court.  Thomas  Charles  Bunbury  was  admitted  as  only 
son  and  heir  of  Eleanora  Bunbury  to  all  her  shares  of  the 
premises,  to  hold  to  him  and  his  heirs,  as  his  right  and 
inheritance,  of  the  lady,  &c.,  and  paid  the  several  fines  that 
appear  in  the  margin.     (Fines  in  the  whole  21.  is.  lOd.) 

[  279  ]  2nd  June,  1778. 

Recital  of  the  admissions  of  Ann  Warner.  Presentment  of 
her  death,  but  who  was  her  next  heir,  or  whether  she  left  any 
animal  to  seise  as  an  heriot  the  homage  know  not. 

27th  August,  1773. 
After  reciting  the  death  of  Ann  Warner,  Thomas  G.  Bunbury 
was  admitted  as  one  of  the  heirs  at  law  of  Ann  Warner  to  one 
undivided  third  part  of  a  fourth  part  of  the  premises  to  which 
she  was  admitted  on  the  6th  of  October,  1785,  as  one  of  the 
daughters  and  coheirs  of  Samuel  Warner ;  and  also  to  a  third 
part  of  a  third  of  a  fourth  to  which  she  was  admitted  on  the  18th 
January,  1748,  on  the  death  of  Mary  Warner,  her  sister ;  and 
also  of  one  other  third  part  of  a  fourth  to  which  she  was 
admitted,  under  the  will  of  her  sister  Ellen,  on  the  14th 
September,  1768,  to  hold  the  said  parts,  &c.,  to  him,  his  heirs, 
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and  assigns  for  ever,  as  his  inheritance  at  the  will  of  the  lord,     Oarland 
for  fine  as  per  margin.     (Five  guineas.)  jektll. 

Same  court.  Admission  of  Ann  Hanmer,  wife  of  Walden 
Hanmer,  to  same  proportions,  as  one  of  the  heirs  at  law  of  Ann 
Warner,  to  hold  in  like  manner;  fine  as  per  margin.  (Five 
guineas.) 

Same  court.  Admission  of  Erasmus  Warren,  clerk,  as  one  of 
the  heirs  at  law  of  Ann  Warren,. to  hold  as  above;  fine  as  per 
margin.     (Five  guineas.) 

Also  at  this  court  the  homage  find  and  present  that  Sir 
Thomas  Bunbury  and  W.  Hanmer,  executors  of  the  last  will  and 
testament  of  Ann  Warner,  paid  to  the  lord  of  the  manor  lOZ.  10^., 
as  a  composition  for  the  heriots  due  upon  her  death. 

28rd  October,  1778. 
Presentment  of  the  death  of  Ann,  wife  of  W.  Hanmer,  and 
that  she  died  seised  of  certain  parts  of  shares  of  the  said 
premises ;  proclamation  made. 

30th  June,  1780.  [  280  ] 

Becital  of  the  admission  of  Ann  Graham,  afterwards  wife  of 
Walden  Hanmer,  afterwards  Sir  Walden,  on  14th  November, 
1787,  her  admission  on  18th  January,  1748,  also  her  admission 
on  27th  August,  1778  ;  also  death,  &c. :  and  that  Job  Hanmer, 
as  one  of  the  sons  of  Ann,  and  devisee  named  in  the  will  of  Aim 
Warner,  his  late  aunt,  claimed  to  be  admitted  to  all  the  said 
parts,  and  was  admitted  thereto,  to  hold  to  him  and  his  heirs  of 
the  lord,  &c. ;  which  said  several  shares  amount  in  the  whole  to 
one  third  of  the  estate ;  fine  as  per  margin.     (52.  15«.  6d.) 

18th  July,  1807. 
Death  of  Erasmus  Warren  presented,  seised  of  divers  lands, 
or  parts,  or  shares,  on  8th  December,  1806,  and  that  divers 
heriots  had  become  due  to  the  lord  on  his  death ;  but  whether  he 
died  possessed  of  any  beast  or  animal  homage  know  not. 

6th  June,  1809. 
Becital  of  the  admission  of  Erasmus  Warren  on  14th  September, 
1768,  after  the  death  of,  under  the  will,  and  as  only  son  and 
heir  of  Kitty  his  mother;  and  also  his  admission  on  27th  August^ 
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Oablaxd     1778  as  one  of  the  heirs  of  Ann  Warner;  whereupon  Henry 

JIKT1.L.      Warren  was  admitted  as  the  youngest  son  and  heir,  according  to 

the  custom  of  the  manor,  to  all  the  undivided  parts  and  shares 

to  which  his  father  was  so  admitted,  to  hold  to  him,  his  heirs, 

and  assigns,  of  the  lord,  &c. ;  fine  as  per  margin.     (15Z.) 

And  was  admitted  tenant,  subject  to  any  heriot  or  heriots  of 
which  Erasmus  might  have  died  possessed,  or  to  a  composition 
or  compositions  in  lieu  thereof. 

18th  August,  1814. 
Death  of  Job  Hanmer  presented,  reciting  his  admission  on 
[  *28i  ]  80th  June,  1780  to  divers  parts  and  shares,  constituting  *in  the 
whole  one  third  of  the  said  premises,  (naming  them,)  leaving 
Job  Hanmer,  his  youngest  son  and  heir  according  to  the  custom 
of  the  manor ;  but  whether  he  left  any  heriot  the  court  is  not 
informed. 

These  were  the  entries  relied  on  as  constituting  the  title  of 
Sir  C.  Bunbury. 

To  prove  the  custom  contended  for,  the  following  entries  were 
also  added. 

17th  December,  1781. 

Becital  that  Bobert  Francis  and  Ann  his  wife  were  admitted, 
after  a  recovery  for  their  lives,  remainder  to  the  heirs  of  Ann,  to 
Gaell's  and  Webb's ;  death  of  Bobert,  he  having  survived  Ann ; 
seizure  of  a  mare  for  heriot  for  Gaell's ;  that  Mary,  the  wife  of 
Benjamin  Seabrooke,  is  heir  of  Ann ;  that  Mary  says  that  she 
had  a  sister  Ann,  late  wife  of  William  Smith,  who  died,  leaving 
William  Smith  her  only  son,  and  prays  to  be  admitted  to  a 
moiety  of  Gaell's  holden  at  la.  rent,  and  to  a  moiety  of  Webb's 
holden  at  168.    Admittance  accordingly.    Fine  18Z. 

Surrender  by  Mary,  to  the  use  of  Benjamin  Seabrooke  for  life, 
and  to  the  use  of  her  will.  Admission  of  William  Smith  to  a 
moiety  of  Gaell's  and  of  Webb's. 

21st  August,  1752. 
Presentment  of  the  death  of  Mary  Jennings,  late  Seabrooke, 
being  a  feme  covert:  no  heriot  left.    Admission  of  Frances 
Bouse,  under  the  will  of  Mary  Jennings,  to  a  moiety  of  Gaell's 
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and  of  Webb's.    Pine  18i.    Surrender  to  the  use  of  the  will  of     GABLAin> 
Prances  Bouse.  J[kktll* 

2nd  October,  1802. 
Presentment  of  the  death  of  Prances  Bouse,  and  proclamations. 
In  the  margin  the- words  "  Heriots  due." 

22nd  July,  1791.  [282] 

Presentment  of  the  death  of  William  Smith :  whether  he  left 
any  animal  as  heriot  homage  do  not  know.  W.  Smith,  his 
eldest  son,  brings  in  his  will,  by  which  his  half  of  Gaell's  and  of 
Webb's  was  devised  to  the  son  in  fee.  Admission  of  W.  Smith, 
under  the  will,  to  the  half  of  Gaell's  and  of  Webb's  :  he  pays  for 
fine  21!.  and  compounds  for  heriots  as  in  the  margin.  (Heriot 
for  Gaell's,  51.  6«. :  to  be  paid  for  Webb's,  51.  6«.) 

6th  October,  1785. 

Proclamation  for  heirs  of  Bebecca  Dagney,  formerly  Carrington. 
Isaac  Dagney,  her  husband,  informs  the  steward  that  he  had 
issue  by  her  one  daughter,  Bebecca.  Admitted  tenant  of  the 
curtesy  to  Waylett's  holden  at  88.  rent,  and  also  to  lands  called 
Gaell's,  at  la. 

14th  April,  1777. 

Presentment  of  the  death  of  Isaac  Dagney,  seised  of  Waylett's 
and  Gaell's,  and  that  his  daughter,  Bebecca,  had  two  daughters, 
Mary  Mitchell  and  Sarah  Million.  Dagney  had  no  animal  to 
seize.  Admission  of  Mary  Mitchell  to  a  moiety,  on  fine  of  91.  9$. 
Surrender  to  the  use  of  her  will.  Sarah  Million  admitted  to 
another  half ;  fine  91.  98. 

8th  April,  1779. 
Thomas  and  Mary  Mitchell  surrender  half  of  Waylett's  and 
half  of  Gaell's,  to   Stephen  Durrant,  and  his  heirs,  who  is 
admitted;   fine  as  in  the  margin.     (No  fine  in  the  margin.) 
Durrant  surrenders  to  the  use  of  his  will. 

4th  AprU,  1788. 
Presentment  of  surrender  out  of  court,  of  Samuel  Leager  and 
Sarah  his  wife,  late  Sarah  Million,  to  Durrant,  of  the  half  of 
Waylett's  and  the  half  of  Gaell's.    Durrant  is  admitted,  and 
surrenders  to  the  use  of  his  will. 
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Gablasd  13th  July,  1807. 

jEKYLLi  Becital  of  a  surrender  in  1775  to  Durrant  of  Lipstone'fl  *by 

[  •288  ]  Drewell ;  and  in  1778,  of  a  cottage  by  Houghgrove ;  his  admit- 
tance in  1779  to  a  moiety  of  Waylett's  and  Gaell's ;  and  in  1795, 
a  surrender  by  Jessup  of  another  cottage  to  Durrant,  and  his 
admission ;  then  that  he  had  surrendered  all  these  premises  to 
the  use  of  his  will  and  died — the  homage  present,  that  there  was 
due  on  his  death  five  heriots,  which  were  compounded  for  at  752., 
and  Sarah  Lott  was  admitted  under  his  will. 

Sir  T.  G.  Bunbury  having  made  the  defendants  executors  of 
his  last  will,  died  in  1821,  being  at  the  time  of  his  death  a  copy- 
hold tenant  of  the  manor ;  seized  of  and  holding  the  copyhold 
estates  to  which  he  had  been  admitted  as  mentioned  in  the 
abstract ;  and  the  owner  of  divers  horses,  twenty-six  of  which 
were  at  Barton,  in  Suffolk.  The  plaintiff  being  then  lord  of  the 
manor,  claimed  twenty-two  of  the  best  beasts  which  belonged  to 
Sir  T.  at  the  time  of  his  death,  as  heriots,  and  sent  his  bailiff  to 
Barton  to  take  an  account  of  such  heriots,  when  an  account, 
comprising  the  twenty-five  horses  which  were  there,  and  five 
others  which  were  at  Newmarket,  was  delivered  to  him  by 
Sir  T.'s  groom.  Twenty-two  lots  of  the  horses  which  were  then 
at  Barton,  were  afterwards,  by  agreement  between  the  parties, 
sold  at  Tattersall's  by  the  defendants. 

The  question  for  the  opinion  of  the  Court  was,  whether 
plaintiff,  as  lord  of  the  manor,  was,  upon  the  death  of  Sir  T.  C. 
Bunbury,  entitled  to  more  than  two  heriots  ?  and  if  to  more  than 
two,  to  how  many?  in  respect  of  the  several  copyhold  premises 
whereof  Sir  T.  C.  Bunbury  so  died  seized,  not  exceeding  fourteen 
in  the  whole. 

Taddy,  Serjt.  for  the  plaintiff: 

The  plaintiff  claims  as  many  heriots  as  there  have  been 
distinct  holdings  of  the  property  in  question,  and  at  all  events 
[  *284  ]  he  is  entitled  *to  four.  If  the  hardship  and  inconvenience 
resulting  from  a  decision  to  this  effect  be  great,  that  is  a  matter 
to  be  remedied  by  the  Legislature,  but  according  to  established 
decisions,  nothing  can  be  more  clear,  that  where  copyhold  pro- 
perty is  holden  by  heriot  service,  several  heriots  are  payable 
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upon  the  division  of  the  property  into  several  estates,  and  several  Oabland 
heriots  having  once  been  paid,  continue  payable  though  the  jsmh. 
property  should  be  afterwards  reunited.  AUree  v.  Scutt^  is 
expressly  to  this  effect  in  the  case  where  the  estates  reunited 
belonged  to  tenants  in  common ;  and  though  it  will  be  attempted 
to  distinguish  the  present  case,  on  the  ground  that  the  estates 
reuniting  in  Sir  G.  Bunbury  belonged,  when  separate,  to  copar- 
ceners, yet  it  will  be  found,  that  as  far  as  the  interest  of  the  lord 
is  concerned,  the  estate  of  a  coparcener  stands  upon  the  same 
footing  as  that  of  a  tenant  in  common,  (Co.  Cop.  s.  56,)  Go.  Lit. 
185  a,  Lit.  s.  286,  note  9,  Galth.  Cop.  64,  66,  BruertorCs  case.! 
Joint  tenants  are  seised  jper  mi  et  per  tout ;  tenants  in  common 
have  each  a  part ;  one  tenant  in  common,  therefore,  may  enfeoff 
another,  but  cannot  release  to  him,  while  one  joint  tenant  may 
release  to  another,  but  cannot  enfeoff;  but  a  parcener  may  do 
both  or  either.  (Go.  Lit.  164  a.)  Although,  therefore,  parceners 
may  have  a  joint  estate  with  respect  to  a  stranger's  prsBcipe,  they 
may  treat  it  as  several  among  themselves,  because  otherwise  one 
could  not  enfeoff  the  other :  in  the  present  instance  they  have  so 
treated  it,  and  therefore,  however  in  any  other  case  it  might  be 
open  to  the  parties  to  argue, — ^that  though  the  lord  may  be 
entitled  to  several  heriots  where  the  severance  of  estates  has 
been  effected  by  act  of  the  parties,  he  is  not  so  entitled  where 
the  severance  has  been  by  act  of  law, — ^they  are  estopped  *to  [  ^285  ] 
use  any  such  argument  here,  because  they  have  severed  the 
coparcenary,  and  have  become  tenants  in  common  by  their  own 
act  and  desire.  In  1787,  the  four  daughters  of  Samuel  Warner 
pray  to  be  admitted  as  tenants  in  common  and  not  as  joint 
tenants,  and  they  are  admitted  accordingly.  Now  every  admit- 
tance is  a  bargain  with  the  lord,  amounts  to  a  grant,  and  may 
be  pleaded  as  such  (Go.  Cop.  s.  41) ;  and  the  descendants  of 
Samuel  Warner  cannot  be  permitted,  at  the  expiration  of  nearly 
a  century,  to  say  that  their  ancestors  have  mistaken  the  nature 
of  their  estate,  and  to  claim  in  opposition  to  a  written  and 
recorded  grant.  A  conveyance  by  several  tenants  in  common  is 
a  conveyance  of  several  estates,  and  the  lord  shall  not  be  pre- 
judiced by  their  reunion ;  if,  indeed,  a  reunion  be  effected,  which 
t  6  Bafit,  476.  t  6  Co.  Bep.  1. 
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Ga&ljlnd  is  not  altogether  clear,  since  it  has  been  often  laid  down  that  a 
JxKTLL.  ^^^  ^^y  ^  tenant  in  common  with  himself :  as  where  one  who 
is  tenant  in  common  with  a  bishop,  conveys  to  the  bishop  in  his 
natural  capacity ;  the  bishop  in  his  episcopal  capacity  becomes 
tenant  in  common  with  himself  in  his  natural  capacity :  Go.  Lit. 
190  a.  By  the  decision,  therefore,  of  Attree  v.  Scutt,  and  the  act 
of  the  parties  which  has  brought  them  directly  within  the  terms 
of  that  decision,  the  plaintiff  in  the  present  case  is  entitled  to 
twenty-two  heriots. 

Bosanquety  Serjt.  contra : 

It  has  been  repeatedly  laid  down,  that  heriot  custom  is  magis 
de  gratid  quam  de  jure.  (Bracton,  lib.  2,  c.  86,  s.  10,  Fleta.  lib. 
8,  c.  18,  Britton,  c.  69.)  The  custom,  therefore,  to  take  several 
heriots  after  the  reunion  of  several  estates,  ought  expressly 
to  appear ;  no  such  custom,  however,  can  be  collected  from  the 
court  rolls  in  the  present  instance,  and  even  if  it  were  so  where 
tenancies  in  common  have  existed,  it  is  not  so  with  regard  to 
estates  which  have  been  holden  in  coparcenary,  for  all  the  copar- 
[  *286  ]  ceners  constitute  *  but  one  heir,  (Com.  Dig.  Parceners,  A  8,  Co. 
Lit.  168  b;)  they  must  join  in  suing  a  disseisor,  and  if  they 
recover,  are  jointly  seised  again,  (Co.  Lit.  164  a.)  So  long  as 
the  coparcenary  continues,  no  heriot  at  all  is  due  upon  the  death 
of  one  coparcener ;  for  heriots  are  only  due  where  a  person  dies 
solely  seised,  (Eitchin  on  Courts,  tit.  Heriot,  269 ; )  and  as  copar- 
ceners are  seised  per  mi  et  per  totitf  (Lib.  Ass.  Easter,  84  Ed.  III. 
pi.  16,)  and  constitute  but  one  heir,  (Lit.  s.  318,  Co.  Lit.  168  a,) 
when  one  dies  there  is  no  vacancy  of  tenure.  The  seizin  of 
many  constitutes  but  one  tenancy,  8  Leon.  18 ;  and  the  posses- 
sion of  one  is  a  seizin  to  make  a  descent  to  the  other:  Doe  d. 
Bamett  v.  Keen  A  There  is  no  authority  for  saying  that  the 
case  is  altered  by  the  circumstance  of  the  coparceners  having 
been  admitted  severally ;  such  an  admission  does  not  operate  as 
a  partition ;  till  which,  the  estate  continues  in  coparcenary. 
Even  supposing  that  several  heriots  were  payable  upon  the  death 
of  each  coparcener  severally  admitted,  it  by  no  means  follows 
that  a  multiplicity  of  heriots  should  afterwards  be  paid  upon  the 

t  7  T.  B.  386. 
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reunited  portions.    But  the  present  plaintiff  has  no  pretence  for     Gahland 
his  claim  unless  he  shews  a  custom  to  that  effect ;  and  also,  that     jbktll. 
by  the  several  admissions  the  tenure  of  the  estates  was  altered 
from  a  tenancy  in  coparcenary  to  a  tenancy  in  common.    Now 
there  was  no  act  inter  partes  to  produce  such  an  effect ;  it  would 
be  prejudicial  to  the  tenants ;   and  it  is  established,  that  an 
admission  operates  not  according  to  the  terms  of  the  admission, 
but  according  to  the  terms  of  the  surrender  and  the  actual  title 
of  the  party  admitted:     Westwick  v.   Wyer^\  Co.  Cop.  s.  41, 
Bawlinson  v.  GreeveSyX  Baddeley  v.  Leppingwell^^  Roe  d.  Noden 
v.  Griffiths,]]  Church  v.   Mundy,^   Right  d.  Dean  and  Chapter 
of  Wells  V.  BawdenA^      Therefore,  *though  the  daughters  of      [•287] 
Samuel  Warner   claim  to    be   admitted   severally,  it  appears 
clearly  from  the  whole  of  the  court  roll,  that  they  are  admitted 
as  co-heirs  by  descent,  at  one  court,  and  upon  paying  one  fine 
for  the  whole  property.     The  result  of  all  the  entries  is,  that 
Sir  C.  Bunbury  died  seized  of  his  shares  by  descent  and  as  a 
parcener.    It  is  true,  that  under  the  devise  by  Eleanor  Warner 
to  Ann  Warner,  Ann  Warner  took  her  sister's  share  as  a  pur- 
chaser, and  held  them  in  common  with  herself  and  the  other 
coparceners,  (Lit.  s.  804 ;)  so  that,  if  the  dictum  in  Attree  v.  Scutt 
be  law,  the  heriots  might  be  doubled  by  the  devise,  and  two 
might  be  payable  at  the  death  of  Ann  Warner ;   but  the  copar- 
cenary as  to  the  rest  remained  undisturbed,  (Co.  Lit.  198,  Lit. 
s.  804,  812,)  and  Sir  C.  Bunbury  took  all  the  shares  of  his  aunt 
as  a  parcener.    However,  the  case  of  Attree  v.  Scutt  did  not 
relate  to  heriots ;  the  doctrine  contained  in  it  is  not  applicable  to 
a  case,  where,  as  in  the  case  of  parceners,  the  separation  and 
reunion  of  estates  are  both  the  act  of  law,  and  not  the  act  of 
the  parties ;  and  the  decision  itself  proceeds  solely  on  a  case  in 
Fitzherbert,  not  applicable;  for  that  was  a  case  of  an  entire  service, 
the  division  was  the  act  of  the  parties,  and  it  is  stated  to  be  the 
abridgment  of  a  case  in  the  Year  Books,  Hil.  84  Edw.  III.,  which 
cannot  be  found  there,  or  in  Brooke's  Abridgment :  in  Bruerton's 
case  and  Talbot's  case, 1 1  it  is  cited  only  from  Fitzherbert.     Such 

t  4  Co.  Eep.  28  b.  IT   12  Ves.  426,  431. 

t  3  Bnletr.  240.  j  f  3  East,  260. 

§  3  Burr.  1643.  XX  B  Co.  Bep.  208  b. 
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Qaxlaxv  a  decision  cannot  consist  with  the  ancient  common  law,  as  may 
Jbktli..  be  inferred  from  the  effect  it  would  have  had  apon  a  holding  by 
knights'  service.  As  if  the  tenant  were  to  furnish  one  knight  for 
forty  days,  and  upon  a  division  into  moieties,  each  tenant  were 
to  furnish  one  for  twenty  days ;  upon  further  subdivision,  the 
lord,  instead  of  obtaining  forty  days,  might  obtain  only  one  day's 
[  •288  ]  or  one  *hour's  service.  KingsmiU  v.  Bull  +  shews  the  unwilling- 
ness of  the  courts  to  sanction  such  a  claim  as  this,  and  the 
passages  relied  on  in  Co.  Lit.  do  not  apply  to  cases  where  a 
party  holds  undivided  shares  in  eodem  jure,  but  only  where  they 
come  to  him  by  different  titles.  It  is  true,  that  according  to  the 
distinction  between  heriot  service  and  heriot  custom,  if  a  tene- 
ment be  holden  by  an  entire  service,  as  a  hawk.  See.  and  the 
lord  purchases  a  part,  the  heriot  is  extinct,  though  it  is  otherwise 
if  the  tenement  be  holden  by  heriot  custom,  (Co.  Cop.  s.  24 ;)  but 
to  render  this  distinction  available  to  the  plaintiff,  the  custom 
ought  to  have  been  expressly  found  according  to  his  claim ; 
instead  of  which  the  jury  only  find  a  custom  to  seize,  generally, 
and  it  appears  from  the  rental  that  no  more  than  two  heriots 
have  been  seized  in  respect  of  this  property. 

Toddy,  Serjt.  in  reply  : 

It  may  be  admitted  that  heriots  were  originally  magis  de  gratia 
quam  de  jure,  and  so  was  also  the  estate  of  the  copyholder,  but 
in  process  of  time  both  became  ex  debito,  and  fixed  by  law.  (Co. 
Cop.  s.  24.)  It  is  clear  from  Talbot's  case  and  Bruerton's  case, 
that  where  estates  are  holden  by  heriot  custom,  the  heriots  must 
be  multiplied  upon  a  severance  of  the  estate ;  qua  in  partes  dividi 
nequeunt  solida  singulis  prastantur;  but  this  multiplication  is  a 
result  of  law,  not  of  custom,  because  the  heriot  cannot  be  appor- 
tioned, (Stat,  of  Marlbr.  52  Hen.  III.  c.  9 ;)  the  finding  of  the 
jury,  therefore,  in  the  present  instance,  that  the  lord  was  entitled 
to  seize  heriots  is  sufficient  to  warrant  the  plaintiff  in  the 
number  he  claims,  and  it  appears  from  the  entries  themselves, 
that  seizures  have  actually  been  made  upon  the  principle  now 
contended  for ;  as  in  the  instance  of  Gaell's,  Seabrooke's  share, 
and  Dagney's;   so  that  the  plaintiff's  claim  does  not  rest  solely 

f  9  East,  185. 
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on  the  case  of  Attree  *v.  Scutt,  or  the  case  in  Fitzherbert,  but  on  Gabland 
the  principles  of  the  common  law  confirmed  by  statate  and  jektlu 
practice.  Then,  although  parceners  may  to  some  intents  have  [  ^289  ] 
but  one  estate,  it  has  been  shewn,  that  as  to  others  they  have 
separate  and  distinct  freeholds ;  they  must  be  taken  to  hold  their 
estates  in  the  way  that  shall  enure  most  to  the  benefit  of  the 
lord,  and  according  to  the  terms  of  their  admittance ;  for  it  is 
only  in  cases  of  surrender  that  the  tenant  comes  in  according  to 
his  title,  rather  than  according  to  the  terms  of  the  admittance, 
because  in  surrenders  the  lord  has  notice  of  what  the  title  is : 
Brown's  case.f  All  the  cases  cited  as  to  the  tenant's  coming  in 
according  to  his  title,  are  cases  of  surrender.  The  separate 
admissions  too,  amount  to  a  kind  of  partition,  for  coparceners 
may  effect  partition  by  parol,  or  in  any  other  way :  Lit.  s.  248, 
250.  The  lord  has  treated  these  estates  as  several,  and  by  so 
doing,  has  lost  the  advantages  he  might  have  obtained  if  they 
had  continued  joint ;  as  by  seizing  the  whole  for  waste  committed 
by  one  of  the  joint  tenants,  2  Inst.  802,  and  the  admissions,  if 
pleaded,  must  be  pleaded  as  separate  grants. 

Best,  Ch.  J. : 

This  case  of  Garland  v.  JekyU  is  an  action  of  assumpsit  for 
money  had  and  received,  which  was  tried  at  the  sittings  after 
Hilary  Term,  1822,  before  Lord  Chief  Justice  Dallas,  in  which  a 
verdict  was  found  for  the  plaintiff,  the  damages  to  be  ascertained 
subject  to  the  opinion  of  the  Court  on  a  case  in  which  it  is 
stated,  ''  that  in  the  manor  of  Weeks  Park  Hall,  in  the  county  of 
Essex,  there  are,  and  from  time  immemorial  have  been,  divers 
customary  and  heriotable  copyhold  tenements  of  inheritance  held 
by  the  respective  tenants  thereof,  unto  them  and  their  heirs  and 
assigns,  by  the  rod  and  by  copy  of  the  Court  rolls  of  the  said 
manor,  of  the  *lord  of  the  said  manor  for  the  time  being,  at  the  [  *290  ] 
will  of  the  lord,  according  to  the  custom  of  the  manor ; "  then  the 
case  states,  that  ''there  is,  and  from  time  immemorial  has  been,  a 
custom  within  the  said  manor  for  the  lord  of  the  said  manor  for 
the  time  being,  upon  the  death  of  every  copyhold  tenant  of  any 
customary  and  heriotable  tenement  within  the  said  manor,  to  have, 

t  4  Co.  Itep.  22  b. 

T  T  2 


644  1824.    C.  P.    2  BING.  290—291.  [b.b. 


Gablahd  take,  and  seize  for  heriots  in  respect  thereof  so  many  of  the  beasts 
Jkktll.  which  were  of  such  customary  and  heriotable  copyhold  tenant  at 
the  time  of  his  death,  as  the  number  of  heriots  due  in  respect  of 
such  customary  and  heriotable  copyhold  tenements  did  at  that 
time  amoimt  to ; "  then  it  is  stated,  that  "  it  was  the  custom  for 
the  lord  of  the  manor  to  take  and  seize  for  such  heriots  the  best 
beasts  of  such  tenant,  or  such  as  the  lord  of  the  manor  shall 
elect  to  take  and  seize  as  the  best  beasts."  The  case  states,  that 
in  the  year  1735,  Samuel  Warner  was  a  copyhold  tenant  of  two 
customary  and  heriotable  copyhold  tenements.  Then  the  case 
sets  out  the  pedigree  of  Samuel  Warner ;  it  appears  that  he  died 
seised  of  these  two  tenements ;  tibat  he  had  four  daughters, 
Catherine,  Eleanor,  Mary,  and  Ann ;  that  Catherine,  his  eldest 
daughter,  had  a  daughter  named  Kitty.  It  appears  by  the 
pedigree,  that,  with  respect  to  the  sisters,  all  the  daughters  died 
without  issue  except  Catherine ;  and  it  appears  that  these  sisters 
each  took  a  fourth  of  the  copyhold  premises ;  it  appears  by  the 
case  that  these  fourths  have  descended  to  the  four  children  of 
Catherine,  the  eldest  daughter,  and  of  the  four  children  two  died 
without  issue ;  the  whole  of  the  property  is  now  vested  in 
Sir  Charles  Bimbury,  who  claims  under  Eleanora,  and  a  gentle- 
man of  the  name  of  Erasmus  Warren,  who  claims  under  Kitty  ; 
they  took  the  whole  of  the  shares  from  the  four  sisters ;  it  then 
appears  that  these  sisters  died  at  different  times,  and  that  their 
[  *29^  ]  shares  vested  at  different  *times.  It  is  not  necessary  to  advert 
to  all  the  other  circumstances,  but  there  is  one  circumstance 
which  I  must  mention  ;  it  is,  that  Eleanor  devised  her  fourth  to 
Ann  ;  that  Ann  died  without  issue ;  consequently  after  the  death 
of  Ann  the  share  of  Eleanor  passed  on  to  her  nieces,  and 
Erasmus  Warren  and  Sir  Charles  Bunbury  were  possessed  equally 
of  that  fourth.  I  advert  to  this  circumstance  because,  with 
respect  to  all  the  other  parts  of  this  property,  it  appears  that 
they  have  descended  regularly,  without  any  break  in  the  descent, 
from  Samuel  Warner  to  Sir  Charles  Bunbury :  with  respect  to 
all,  except  the  part  which  is  given  by  Eleanor  to  Ann,  Sir  Charles 
was  a  coparcener,  holding  in  coparcenary  with  Erasmus  Warren 
by  regular  descent ;  that  is  what  distinguishes  this  from  the  case 
of  Attree  v.  ScuU,  to  which  I  will  presently  advert.    It  appears 
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that  they  held  equally  in  coparcenary  ;  bat  though  they  held  in  Garland 
coparcenary,  the  property  was  severed  by  the  will  of  Eleanor,  and  jkctll. 
they  were  coparceners,  taking  under  tenants  in  common,  as  to 
this  part  of  the  estate ;  they  were  coparceners  of  all  the  others 
in  regular  descent ;  therefore,  if  the  case  of  AUree  v.  Scwtt  be 
good  law,  it  is  quite  clear  that  the  lord  of  the  manor,  on  the 
death  of  Sir  Charles  Bunbury,  would  be  entitled  at  least  to  four 
heriots ;  but  if  it  is  not  good  law,  and  it  is  the  opinion  of  the 
Court  it  is  not,  then,  on  the  reunion  of  the  estates,  only  two 
heriots  are  due.  The  Court  are  of  opinion  that  only  two  are  due; 
and  that  though  during  the  period  that  these  estates  were  held 
by  different  persons,  different  heriots  were  payable  by  each,  yet 
when  they  are  united,  only  one  heriot  for  each  estate  is  payable. 
It  appears  that  there  are  two  estates,  one  containing  nine  acres . 
and  the  other  ten ;  for  these  two  estates  two  heriots  were  payable 
in  Samuel  Warner's  time,  and  two  are  payable  at  present.  I 
have  stated  that  there  is  a  decision  of  the  Court  of  King's  Bench 
in  opposition  to  *the  opinion  we  have  formed.  Undoubtedly  we  [  •292  ] 
entertain  great  respect  for  any  decision  of  the  Court  of  King's 
Bench,  particularly  when  such  a  person  as  Lord  Ellenbobough 
presided,  and  when  the  bench  was  filled  by  the  learned  Judges 
who  sat  at  the  time  the  case  of  Atiree  v.  ScuU  was  decided,  but 
it  has  been  our  duty  to  examine  the  grounds  on  which  that 
decision  was  given,  and  after  a  mature  and  an  attentive  con- 
sideration of  those  grounds,  we  are  satisfied  that  Court  was 
misled  by  a  case  to  which  I  shall  call  the  attention  of  the  Court, 
that  is,  the  case  in  Fitzherbert's  Abridgment ;  and  as  it  appears 
the  decision  in  the  Court  of  King's  Bench  was  founded  on  the 
authority  of  the  case  in  Fitzherbert;  if  that  case  ought  to 
have  no  weight,  then  little  attention  is  due  to  the  decision 
founded  on  such  authority.  It  will  be  necessary  in  the  con- 
sideration of  this  case  to  see  how  copyhold  tenures  arose  in  this 
country.  They  appear  to  have  grown  out  of  a  state  of  pure 
villenage :  there  is  no  doubt  that  in  the  early  periods  of  our 
history,  not  only  the  estate  but  the  personal  property  of  the 
villein  belonged  to  the  lord :  it  is  said,  indeed,  in  Bracton,  and 
the  book  called  Fleta,  that  heriots  are  ex  gratid:  but  it  is 
difficult  to  conceive  how  the  doctrine  of  ex  gratid  could  be  applied 
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Garland  to  the  time  I  am  speaking  of :  the  villein  was  only  giving  to  the 
jsrrLL.  lord  that  which  he  might  at  any  time  take ;  for  his  estate  was 
held  not  only  at  the  will  of  the  lord,  but  the  personal  property  of 
the  villein  was  the  property  of  the  lord.  It  is  probable, — ^though 
this  is  mere  conjecture,  for  the  history  of  heriots  is  so  obscure 
that  it  is  impossible  to  ascertain  how  they  originated, — ^it  is 
probable  that  heriots  were  originally  nothing  more  than  the  gift 
which,  in  a  rude  state  of  society,  a  person  in  an  inferior  situation  of 
life,  on  approaching  one  of  a  superior  situation,  always  offered. 
We  know,  that  in  many  countries  where  knowledge  and  civiliza- 
[  ^293  ]  tion  have  not  made  the  progress  they  *have  in  this  happy  country, 
an  inferior  person  cannot  approach  a  superior  without  the  offer 
of  a  present :  it  has  occurred  to  us,  that  heriots  were  a  species  of 
tribute  the  tenant  offered  to  the  lord  at  the  time  he  approached 
him,  in  order  to  secure  his  protection,  and  to  pray  of  the  lord  to 
confer  on  him  the  interest  which  had  been  determined  by  the 
decease  of  his  former  tenant.  Mr.  Justice  Blackstone  indeed 
traces  the  right  of  a  lord  to  his  heriot  to  a  more  advanced  period 
of  society :  but  though  he  does  not  use  the  word  tribute,  he  uses 
the  word  donation.  He  says,f  "  This  payment  was  originally  a 
voluntary  donation  or  gratuitous  legacy  of  the  tenant,  perhaps  in 
acknowledgment  of  his  having  been  raised  a  degree  above 
villenage,  when  all  his  goods  and  chattels  were  quite  at  the 
mercy  of  the  lord."  But  whatever  the  situation  of  copyholders 
might  have  been  in  the  early  part  of  our  history,  custom  has 
now  confirmed  their  interest  as  tenants,  and  this  same  custom 
has  confirmed  and  established  the  rights  of  the  lord.  This  altera- 
tion has  been  brought  about  by  no  statute ;  the  statutes  to  which 
we  refer  with  so  much  satisfaction  have  only  secured  the  rights 
of  men  already  free.  It  is  to  lawyers  in  Westminster  Hall,  and 
I  speak  it  with  pride,  that  slaves,  for  such  was  the  state  of  men 
in  pure  villenage,  are  indebted  for  the  permanency  of  their 
property,  and  for  that  weight  in  society  which  permanency  in 
property  has  conferred  upon  them ;  it  is  by  the  establishment  of 
the  customs  referable  to  copyholds  as  established  in  courts  of 
justice,  that  this  permanent  interest  has  placed  copyholders  in  the 
happy  situation  in  which  they  are  now  found  ; — the  copyholder 

t  2  Bl.  Com.  423. 
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now  has  a  permanent  interest  in  his  estate  as  long  as  he  per-     Garland 

forms  his  services,  and  the  lord  has  certain  rights  and  dues ;      jeftll. 

and  as  long  as  the  copyholder  performs  his  ^services  and  pays      [  ^294  ] 

the  dues,  he  has  the  same  permanent  interest  in  his  estate  as  if 

it  were  freehold.    I  have  stated  that  the  heriot  was  a  species  of 

tribute  which  the  heir  paid  on  the  death  of  his  ancestor ;  it  was 

the  heir  alone  who  rendered  it ;   he  gave  but  one  tribute,  one 

beast,  which  would  probably  be  his  best  beast.    What  was  the 

condition  on  which  the  permanent  grant  was  made  to  him  ?    It 

was,  that  he  should  tender  to  the  lord  one  beast  or  one  chattel. 

It  may  be  asked,  if  the  property  was  separated  into  different 

tenements,  was  the  lord  to  wait  till  the  death  of  all  the  tenants 

for  one  heriot?    No.    Of  necessity,  the  instant  the  estate  became 

separate  there  were  separate  heirs,  and  each  heir  paid  his  tribute: 

while  the  estate  continued  in  severalty,  in  order  that  the  lord 

might  not  lose  his  right,  each  person  having  a  separate  interest 

had  to  pay  a  separate  tribute ;  without  this  in  the  division  of  the 

property  the  lord  would  have  lost  his  rights :  services  which  were 

capable  of  severance  were  considered  differently,  but  these  being 

incapable  of  severance,  while  the  estate  was  held  in  severalty, 

from  the  necessity  of  the  thing,  were  multiplied,  but  the  moment 

the  reunion  took  place  the  necessity  ceased,  and  the  lord  was 

placed  in  the  same  situation  as  when  the  grant  was  first  made, 

that  is,  he  was  only  entitled  to  one  heriot.     Looking  to  the 

principle  and  plain  common  sense  of  the  thing,  and  that  which 

is  due  to  justice,  it  seems  to  be  clear,  that  since  the  reunion  of 

the  property  the  right  of  the  lord  to  those  heriots  which  he  had 

while  the  estate  was  separate,  ceased,  and  that  only  one  heriot 

was  due.    I  would  make  another  observation,  which  is  confirmed 

by  Mr.  Justice  Blackstone  and  every  one  who  has  written  upon 

the  subject,  that  the  rule  as  to  copyholds  is  this,  that  the  fines 

and  other  claims  of  the  lord  are  not  to  be  carried  to  such  an 

extent  as  would  work  the  disherison  of  the  copyholder.    It  will 

be  found  when  we  come  to  ^consider  this  case,  that  if  this      [  *296  ] 

multiplication  of  heriot  services  and  fees  was  to  take  place,  it 

would  work  a  disherison  of  the  estate ;  it  would  make  his  estate 

what  the  civilians  call  damnosa  hareditas; — ^here  are  but  nineteen 

acres  in  all,  and  the  heriots  claimed  are  nearly  to  the  amount  of 
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Oablahd  as  many  hundred  pounds.  It  therefore  may  be  fairly  stated, 
jmLL.  that  in  this  particular  case,  if  the  lord's  claim  can  be  supported, 
it  will  operate  to  the  disherison  of  the  heir.  Now  is  that  fit  ? 
We  know  there  is  another  case  in  which  a  Court  of  Westminster 
Hall  has  limited  the  right  of  the  lord,  because  if  he  had  a  right 
to  claim  as  much  as  he  pleased,  such  claim  would  have  worked  a 
disherison.  We  know,  that  formerly  copyholds  were  held  with 
fines  uncertain ;  but  the  Court  have  said  to  the  lord,  ''  you  shall 
not  take  what  you  please ;  it  shall  be  limited ;  you  shall  only  be 
entitled  to  two  years'  purchase,  because  if  you  take  just  as  much  as 
will  satisfy  your  cupidity,  you  may  compel  the  heir  to  surrender 
the  estate  into  your  hands;  therefore,  we  will  impose  our  restraint 
on  you."  Upon  the  same  principle  we  must  restrain  the  claim 
of  heriots,  that  these,  and  the  fines  and  fees  due  to  the  steward, 
may  not  exceed  the  value  of  the  property  ;  therefore,  consistently 
with  the  principle,  it  seems  to  me  impossible  that  the  right  of 
the  lord  can  be  carried  to  the  extent  contended  for,  and  that 
neither  justice  nor  law  give  the  lord  more  than  was  originally 
due  to  him  as  the  condition  of  his  grant.  There  is  very  little 
authority  to  be  found  on  this  subject ;  there  is  one  case,  or,  I 
should  rather  say,  an  opinion  entitled  to  great  respect,  con- 
sidering the  person  by  whom  it  was  pronounced,  which  was 
referred  to  by  me  in  my  argument  in  the  case  of  Attree  v.  Scutt; 
I  mean  the  opinion  of  Lord  Coke,!  '*  If  two  several  copyholders 
join  in  a  grant  of  their  copyhold  by  one  copy,  or  if  one  copyholder 
[  •296  ]  ^having  several  copyholds,  granteth  them  by  one  copy,  yet  the 
grantee  shall  pay  several  fines,  for  they  shall  enure  as  several 
grants."  Now,  that  is  like  this  case.  Samuel  Warner  had  two 
copyholds,  and  if  he  had  made  a  grant  the  lord  would  have  been 
entitled  to  two  fines ;  the  words  in  the  next  paragraph  are,  ''  but 
if  two  joint  tenants,  two  tenants  in  common,  or  tenant  for  life, 
and  he  in  the  remainder  join  in  the  grant  of  a  copyhold,  one  fine 
only  is  due,  and  it  shall  enure  as  one  grant  only;  so  if  a 
surrender  be  made,  and  after  a  common  recovery  is  had,  by 
plaint  in  the  nature  of  a  writ  of  entry  en  le  post,  for  the  better 
assurance,  one  fine  only  shall  be  paid."  Now  it  appears  to  me 
that  this  is  directly  in  point,  and  if  Lord  Coke's  opinion  is  right, 

t  Co.  Cop.  8.  66. 
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that  where  two  tenants  in  common  convey  their  interest,  only  qarlajsj} 
one  &ne  shall  be  paid,  must  not  the  estate  be  considered  as  jbktll. 
united  for  ever  after  ?  If  there  is  no  more  than  one  fine  paid, 
upon  what  pretence  can  there  be  said  to  be  more  than  one  heriot 
due?  If  this  opinion  of  Lord  Coke  is  warranted  by  law,  it 
appears  to  me  to  be  a  decisive  authority  in  favour  of  the  judgment 
we  shall  pronounce ;  but  I  know  it  has  been  said,  that  Lord  Coke 
in  this  case  must  be  mistaken,  for  in  the  margin  is  a  refer- 
ence to  Lord  Coke's  Beports,!  and  upon  referring  to  the  page 
you  find  nothing  to  warrant  his  opim'on.  I  have  looked  into  the 
report,  and  the  observation  is  correct,  but  it  will  be  found  that 
the  same  observation  will  apply  to  cases  that  are  relied  on  on  the 
other  side ;  it  appears  to  me  that  the  reference  was  not  made  by 
Lord  Coke,  but  that  it  has  been  introduced  by  some  ignorant 
editor  who  fancied  something  confirmatory  of  the  opinion  in 
4  Coke.  The  fact  is,  Lord  Coke  had  no  authority  for  what  he 
states,  but  I  am  afraid  we  should  get  rid  of  a  good  deal  of  what 
is  considered  law  in  Westminster  *Hall,  if  what  Lord  Coke  says  [  •297  ] 
without  authority  is  not  law.  He  was  one  of  the  most  eminent 
lawyers  that  ever  presided  as  a  Judge  in  any  court  of  justice, 
and  what  is  said  by  such  a  person  is  good  evidence  of  what  the 
law  is,  particularly  when  it  is  in  conformity  with  justice  and 
common  sense.  Opposed  to  this,  as  I  have  stated,  is  the  case  of 
Attree  v.  Scutt.  I  shall  read  the  judgment  given  in  that  case, 
because  I  think  I  can  answer  every  part  of  the  reasons  and 
authority  on  which  it  was  decided.  It  was  an  action  brought  by 
the  steward  of  a  manor  for  fees,  and  though  the  copyhold  tene- 
ment was  but  small,  it  appears  the  steward  was  not  content  with 
64!.,  which  was  paid  into  court,  but  demanded  a  large  sum,  I 
think,  more  than  the  value  of  the  estate.  I  wonder  the  learned 
Judges  did  not  pause  at  this  circumstance,  and  consider  whether 
it  was  possible  that  a  custom  for  a  steward  to  make  such  a  claim 
could  be  good  in  point  of  law.  It  that  case  the  Court  considered 
the  right  of  the  steward  as  standing  on  the  same  foundation  as 
the  rights  of  the  lord.  ''  The  question,"  says  Lord  Ellenbobouoh, 
''in  this  case,  as  stated  by  the  plaintiff's  counsel,  simply 
amounts  to  this,  whether  if  two  persons  hold  a  copyhold  as 

t  4  Co.  Eep.  27  b. 
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Garland     tenants  in  common,  and  the  one  surrender  his  moiety  to  the 
Jektll.      other,  and  the  other  be  admitted,  he  shall  hold  the  land,  in 
respect  to  the  lord  and  the  steward,  for  the  purpose  of  fuies  and 
fees  on  admittance  as  one  tenement  or  as  two.''    Then  he  goes  to 
a  part  to  which  I  beg  particular  attention.     '*  It  has  been  settled 
so  long  ago  as  the  time  of  Ed.  III.,  that  if  my  tenant  who  holds 
of  me  by  a  heriot,  alien  parcel  of  the  land  to  another,  each  of 
them  is  chargeable  to  me  with  a  heriot,  for  it  is  entire ;  and  if 
the  tenant  purchase  the  land  again,  yet  if  I  were  seized  of  the 
heriot  by  another  man,  I  shall  have  of  him,  the  tenant,  for  each 
portion  a  heriot.     This  doctrine  is  to  be  found  in  Fitz.  Abr.  tit. 
[*298]      Heriot,  pi.  1."     It  is  quite  clear,  that  *the  noble  and  learned 
Judge  did  not  look  at  the  case  to  which  Fitzherbert  refers  for  his 
authority,  if  he  had,  he  would  have  found  that  there  was  no  such 
case.     He  proceeds ;  **  and  from  thence  it  follows,  that  if  an 
estate  holden  by  indivisible  services  be  divided  and  holden  in 
severalty,  and  afterwards  by  the  act  of  the  parties  shall  come 
again  into  one  hand,  the  services  which  were  multiplied  shall 
continue  to  be  payable,  not  as  for  one  tenement,  but  for  each 
portion  respectively,  i.e.  as  for  distinct  tenements,  and  that  they 
do  not  again  become  in  respect  of  the  lord  one  tenement."    His 
Lordship  says, ''  the  defendant's  counsel  did  not  in  his  argument 
insist  that  this  might  not  be  so,  (if  I  did  not,  I  did  not  do  my 
duty  on  that  occasion,)  where  parcel  of  a  tenement  had  been 
aliened  and  holden  in  severalty ;   but  insisted,  that  this  case 
differed,  as  it  is  the  case  of  an  entire  tenement,  having  been  for 
some  time  holden  by  several  persons  in  common  and  not  in 
severalty,  and  afterwards  coming  into  one  hand  by  a  conveyance 
to  one  of  such  tenants  of  the  interests  of  the  rest,  contending 
that  a  conveyance  by  a  number  of  tenants  in  common  is  not  the 
conveyance  of  distinct  estates,  but  of  one  estate  ;   but  to  this  we 
do  not  assent.      Tenants  in  common  are  they  who  have  lands 
by  several  titles,  each  having  a  several  freehold,  but  with  an 
undivided  occupation ;   and  every  one  of  them  shall  do  several 
services,  and  several  suits ;   and  one  of  them  may  enfeoff  the 
other,  for  there  is  no  privity  between  them."    Here  his  Lordship 
refers  to  a  passage  in  Brooke's  Abridgment,  in  order  to  shew 
that  one  tenant  may  enfeoff  another ;   then  he  refers  to  the  case 
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of  Fisher  v.  Wigg,  where,  as  he  says,  "  one  of  the  objections  of  Garlajto 
Lord  Holt  to  construing  a  surrender  of  a  copyhold  to  A.,  B.,  and  jekyll. 
C,  equally  to  be  divided  between  them,  as  creating  a  tenancy  in 
common,  was  according  to  the  report  in  P.  Wms.  21,  '  that  by 
such  construction,  instead  of  one  copyhold  estate,  and  *one  fine  [  •299  ] 
and  single  service,  there  would  be  five  several  copyhold  estates, 
and  as  many  fines  and  services.' "  There  is  no  doubt  that  is  the 
case  as  long  as  they  continue  in  common ;  but  I  am  surprised  it 
did  not  occur  to  his  Lordship  that  the  argument  of  Lord  Holt 
cannot  be  pressed  further ;  there  is  nothing  in  any  book  or  in 
any  modem  treatise,  that  goes  the  length  of  shewing,  that  when 
the  estates  are  again  united,  the  heriots  continue  to  be  paid. 
Then  his  Lordship  adds,  ''  As  to  the  authority  from  Lord  Coke's 
Copyholder,  sect.  56,"  ''  we  think  there  must  be  some  mistake  in 
the  printing ;  the  page  referred  to  in  4  Coke,  27  b,  being  silent 
as  to  any  such  subject."  I  have  already  made  the  observations 
that  occurred  to  me  on  that  subject.  Then  he  says,  that 
'' though  the  law  is  certainly  as  there  laid  down  as  to  joint 
tenants  and  tenant  for  life  and  remainder  man,  yet  it  may  be 
well  doubted  as  to  tenants  in  common  who  have  several  estates ; " 
and  then  he  mentions  that ''  in  Plowd.  140  it  is  laid  down,  that 
if  two  tenants  in  common  grant  a  rent  of  20s.  it  shall  enure  as 
several  grants."  Undoubtedly  that  is  the  law ;  it  is  the  grant  of 
several  persons ;  though  what  Plowden  says  is  no  authority ;  nor 
is  it  in  this  case  the  opinion  of  any  Judge,  but  it  is  only  the 
argument  of  Serjt.  Catline.  Unquestionably  it  does  enure  as 
several  grants,  for  it  is  an  interest  that  passes  from  two  people  ; 
but  though  it  does,  does  it  follow  that  when  the  grant  has  pro- 
duced its  effect  by  conveying  the  estate  to  one  person  that  there 
should  still  continue  to  be  several  heriots  ?  It  is  a  non  sequitu/r 
into  which  this  noble  person  has  fallen.  I  can  find  nothing  to 
support  this  doctrine — nothing  whatever  but  the  passage  in 
Fitzherbert ;  for,  giving  the  fullest  effect  to  Plowden,  and  con- 
sidering it  to  be  the  dictum  of  a  Judge  instead  of  the  argument 
of  a  Serjeant,  the  question  is,  what  is  the  effect  of  the  reunion 
which  the  conveyance  occasions  ?  Now  let  us  see  whether  there 
is  any  deference  *due  to  the  authority  of  the  case  in  Fitzherbert.  [  •soo  ] 
t  1  Lord  Eaym.  622,  1  P.  Wms.  14. 
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OABLAHD  To  avoid  any  mistake,  I  have  copied  it  in  the  Norman  French, 
Jbktll.  which  I  translate  thus:  ''If  my  tenant  who  holds  from  me, 
aliene  parcels  of  his  land  to  others,  every  one  of  them  will  owe 
to  me  an  heriot,  becaase  the  heriot  is  entire ;  and  if  the  same 
tenant  purchases  back  again,  I  shall  have  two  heriots  from  him." 
And  Fitzherbert  says  that  was  the  opinion  of  Wyl.  and  Shard. ; 
Fitzherbert  does  not  mean  to  refer  to  the  Year  Books,  as  Lord 
Ellenborough  supposes,  for  when  he  does,  he  not  only  mentions 
the  term  and  the  year  of  the  reign,  as  "  Hilary  48  Edw.  m. : " 
but  he  puts  a  figure  to  denote  the  number  of  the  case  in  the  Year 
Book.  Here,  there  is  no  figure.  It  is  certainly  not  in  the  Year 
Books  which  have  come  down  to  us,  for  looking  at  the  Year  Books 
of  Edward  III.,  they  stop  at  the  80  Edw.  III.,  and  they  do  not 
begin  again  till  the  88th ;  so  that  there  is  no  Year  Book  for  the 
84  Edw.  III.  It  may  be  said  that  Fitzherbert  was  possessed  of 
an  edition  which  is  not  accessible  to  us :  that  is  possible ;  but  we 
have  looked  at  the  Liber  Assizarum,  and  there  is  no  case  similar 
to  this.  The  next  thing  I  have  to  advert  to  destroys  the  case 
altogether;  it  is,  that  there  were  no  Judges  living  in  the 
84  Edw.  HI.  whose  names  answer  to  Wyl.  and  Shard.  The 
only  Judges  I  can  find, — and  I  have  looked  into  Dugdale,  who 
has  given  us  a  list  of  the  Judges  of  the  Court  of  Common  Pleas, 
though  not  of  the  Judges  of  the  other  Courts. — The  only  two 
Judges  I  can  find  who  would  answer  the  description  of  Wyl.  and 
Shard.,  are  Kichard  De  Wylughby  and  John  De  Sharden  ;  both 
these  were  dead  by  the  84  Edw.  UI.  I  find  by  the  Chronica 
series  that  there  was  a  John  De  Wild,  who  was  Chief  Baron  of 
the  Exchequer  in  84  Edw.  III.  If  he  was,  he  never  could  have 
sat  in  any  Court  of  Westminster  Hall  with  John  De  Sharden,  a 
Judge  of  the  Common  Pleas,  for  the  Exchequer  Chamber,  in  which 
[  •801  ]  *the  Common  Pleas  and  Exchequer  Judges  meet,  did  not  then 
exist.  It  is  clear,  therefore,  that  there  is  some  great  mistake  as 
to  that  case.  It  was  a  loose  note,  probably  the  decision  of  a 
Judge  at  Nisi  Prius.  It  will  not  be  found  in  any  one  book  of 
authority,  for  if  it  had,  we  should  have  found  it  in  Brooke, 
EoUe's  Abridgment,  Viner  or  Comyns.  We  find  it  in  none  of 
these ;  but  it  is  to  be  found  in  Eitchin  on  Courts,  t  and  in  a 
way  that  shews  it  was  greatly  mistaken  by  Fitzherbert.    Let  us 

t  269. 
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see  how  it  appears  there ;  he  refers  to  Fitzherbert,  he  thought  it     Garlakd 
was  not  an  authority,  and  he  stopped  short  at  the  point  at  which      jkktll. 
we  stop :  he  makes  the  tenants  in  common,  while  they  continue 
in  common,  pay  several  heriots,  but  he  goes  no  further.    His 
words  are,  "  If  my  tenant,  which  holds  of  me  by  a  heriot,  aliens 
parcel  of  his  land  to  another,  every  one  of  them  shall  pay  heriot 
for  that,  that  it  is  entire ; "  there  the  passage  stops  ;  there  is  not 
a  word  implying,  that  if  they  are  again  united  they  shall  pay 
more  than  one  heriot ;  he  refers  to  Fitzherbert  only,  and  not  to 
the  Year  Book.    Now,  to  the  doctrine  of  Eitchin  we  subscribe, 
that  where  they  remain  in  severalty,  they  must  for  that  reason 
pay  several  heriots,  but  the  case  goes  no  further — it  goes  as 
far  as  common  sense  and  law,  and  then  stops.    Fitzherbert's 
Abridgment  is  the  compilation  of  a  learned  Judge,  but  even 
learned    Judges    may    sometimes    make    mistakes.     And    the 
authority  on  which  the  case  of  Attree  v.  Scutt  depends,  has 
crept  into  Fitzherbert,   and   is   not  supported    by  any  other 
authority.     Undoubtedly,  every  respect  is  due  to  an  ancient 
decision,  when  from  time   to  time  it  has  been  acted  upon. 
Vires  acquirit  eundo:   by  passing  down  a  series  of  years,  and 
being  from  time  to  time  recognized  by  every  writer,  ancient 
decisions  acquire  a  degree  of  authority  which  does  not  belong 
to  modem    decisions;    *not   for   being   more    consonant  with       [*802] 
justice,  but  that  they  have  the  sanction  of  time;  but  no  such 
authority  belongs  to  this  case,  for  this  case  is  quoted  but  once 
during  all  the  period  of  time  since  Fitzherbert,  and  that  quota- 
tion destroys  its  authority,  and  is  not  confirmed  by  the  authority 
of  any  learned   author  who   has  since  written  on    the   law. 
Instead,  therefore,  of  being  an  ancient  case  entitled  to  weight, 
it  is  entitled  to  none  at  all ;  the  authority  of  it  is  destroyed ;  and 
it  is  impossible  but  that  the  diligent  professors  of  the  law  who 
have  written  on  the  subject  would  have  admitted  it,  or  that  it 
should  have  been  quoted  by  Eitchin  as  he  has  quoted  it,  if  up  to 
the  extent  of  Fitzherbert,  it  had  been  entitled  to  be  considered 
as  any  authority.    We  must  apply  the  contrary  of  the  rule ; 
we   must   say  that   the   remoteness  of    the  case,  instead    of 
strengthening,  weakens  its  authority.    I  have  stated,  that  the 
books  furnish  us  with  no  other  authorities  to  guide  us,  and 
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Oablasd     unless  we  are  compelled  by  authority  to  say  that  this  is  law, 
JsKTLu      I  foi^  one  will  never  say  so;   for,  instead  of  doing  what  has 
been  done  by  our  predecessors,  namely,  giving  stability  to  this 
species  of  interest,  and  doing  that  which  will  confer  a  benefit 
by  raising  a  class  of  people  from  slavery  to  independence  and 
opulence,  and  consequently  to  respectability  and  power.    Instead 
of  giving  stability  to  the  interest  and  enlarging  the  rights  of 
the  copyholders,  we  should  be  establishing  a  rule  which  would 
destroy  their  estates.    Unless  ccHnpelled  by  authority  I  will  not 
do  that.    After  the  greatest  diligence  in  our  researches,  we 
can  find  no  other  authority  to  warrant  the  doctrine  in  the 
case  of  Attree  v.  Scutt,  but  the  one  to  which  I  have  referred. 
If  we  had  not  discovered  that  Attree  v.  Scutt  stood  on  a  false 
foundation,  we  should  have  been  much  embarrassed  by  it.    We 
see  the  only  ground  on  which    the  case  of  Attree  v.   Scvtt 
rests,  and  we  find  it  cannot  be  supported.    We  find,  that  if 
[  *803  ]      the  learned   Judges   had  ^endeavoured  to  trace  the   case  in 
Fitzherbert  to   its  source,   they  would  have   seen  it  had  no 
solid  foundation.    There  is  nothing  on  which  it  can  stand, 
and  therefore  we   have   no  difficulty  in   deciding  against  it. 
This  has  been  argued  as  a  question  of  general  copyhold  law : 
if  the  jury  had  found  that  there  was  a  custom  of  this  kind 
within  this  manor,  and  it  had  been  put  to  us  to  say  whether 
the  custom  was  good  or  not,  perhaps  we  might  have  been  of  a 
different  opinion.    It  is  not  necessary  to  say  what  our  opinion 
would  have  been.    There  is  no  custom  found,  that  on  a  reunion 
the  multiplied  heriots  are  to  be  paid.    It  has  been  discussed 
as  a  question  of  law,  and  we  are  to  say,  whether,  without  any 
custom   being    found,  it  is  the   necessary  legal   consequence, 
that  when  an  estate  has  been  divided  and  again  reunited  all 
the  heriots  are  to  be  paid,  after  the  reunion  of  the  several 
estates,  that  were  paid  whilst  it  was  divided ;   we  say  there 
is  no  such  law,  no  such  doctrine.    Our  judgment  therefore, 
is,   that    two   heriots  only  are  payable,  notwithstanding   the 
tenancy  in  common   that  has  intervened  in  the  passage  of 
this  property  down  to  Sir  Charles  Bunbury,  and  we  are  of 
opinion  that  only  two  heriots  were  payable  on  the  death  of 
Sir  Charles  Bunbury. 
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Park,  J. :  Gablahd 

r. 

The  verdict  must  be  entered  for  the  value  of  the  two  first      Jbkyll. 
heriots,  15SI.  11«.,  and  the  judgment  accordingly. 


PEKHAM  V.  EAYNAL,  F0R8EY,  and  MILVERTON.f       i»24. 

(2  Bing.  306—312  ;  S.  C.  9  Moore,  666 ;  3  L.  J.  C.  P.  271.)  

An  acknowledgment  within  six  years  by  one  of  the  joint  makers  of  a        '-        -' 
promissory  note  will  revive  the  debt  against  the  other,  although  he  has 
made  no  acknowledgment,  and  only  signed  the  note  as  a  surety. 

Action  against  the  defendants  as  the  joint  makers  of  a  promis- 
sory note.  Plea,  Statute  of  Limitations.  Replication,  taking 
issue  thereon. 

At  the  trial  before  Bosanquet,  Serjt.,  Somerset  Lent  Assizes, 
1824,  it  appeared  that  Milverton  was  only  a  surety  and  had  made 
no  acknowledgment  of  the  debt  within  six  years,  but  an  acknow- 
ledgment by  one  of  the  other  defendants  within  that  time  having 
been  proved,  the  learned  Serjt.  directed  the  jury  that  the  acknow- 
ledgment of  the  joint  debt  by  any  one  of  the  defendants  would  be 
binding  on  the  others,  and  a  verdict  was  taken  for  the  plaintiff, 
with  liberty  for  the  defendants  to  move  to  set  it  aside,  and  enter 
a  nonsuit.  Accordingly  PeU,  Serjt.,  on  behalf  of  the  defendant, 
having  obtained  a  rule  nisi  to  that  effect, 

Wildej  Serjt.,  who  shewed  cause,  relied  on  Whitcomh  v. 
Whidng^X  Jackson  v.  Fairhank,^  and  Brcmdram  v.  Wharton,\\  as 
authorities  to  show  that  an  admission  or  acknowledgment  by  one 
of  many  joint  defendants,  is  binding  on  the  others ;  and  urged 
that  the  admission  of  one  partner  would  bind  all  in  respect  of 
their  joint  interest.  He  distinguished  Atkins  v.  Tredgold,^  on 
the  ground  that  the  acknowledgment  there  was  not  made  by  a 
person  jointly  liable. 

t  Eeferred  to  by  Stirlino,  J.  in  §  2  H.  Bl.  340. 

Re  Wolmerahausen   (1890)  62  L.  T.  ||  19  R.  R.  354  (1  B.  &  Aid.  463). 

541,  544.— R.  C.  IT  26  R.  R.  254  (2  B.  &  C.  23). 

t  Doug.  652. 
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Pbruam  Pell,  in  support  of  his  rule,  distinguished  the  present  from 

BATt^AL.  those  cases,  on  the  ground  that  the  defendant  *Milverton,  was  only 
[  *307  ]  a  surety,  and  had,  therefore,  a  right  to  expect  notice  if  the  note 
was  not  paid.  He  urged  that  the  authority  of  Whitcornb  v. 
Whiting  had  been  much  shaken  by  what  fell  from  the  Judge  in 
Atkin9  V.  Tredgoldf  and  that  Bland  v.  Haselrig^  was  an  authority 
the  other  way.  He  also  cited  Booth  v.  Quin,l  where  in  an  action 
against  other  partners,  on  a  bill  accepted  by  a  co-partner  in  the 
name  of  the  firm,  the  admissions  in  his  answer  filed  to  a  bill  in 
equity  against  him  were  holden  not  admissible  in  evidence  against 
the  rest. 

Best,  Ch.  J. : 

The  question  for  us,  in  this  case,  is,  whether  where  there  are 
three  defendants,  and  a  debt  due  from  them  is  more  than  of 
six  years*  standing,  a  promise  by  one  of  them  will  prevent  the 
operation  of  the  Statute  of  Limitations  ?  The  Court  is  of  opinion 
that  it  will.  The  question  is  one  of  considerable  importance,  and 
the  doubt  has  been  raised  by  certain  expressions  which  have 
fallen  from  some  of  the  Judges,  impugning  the  authority  of 
Whitcomb  v.  Whiting.  The  words  of  the  statute  are  exceedingly 
strong,  ''AH  actions  of  trespass,  detinue,  &c.  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereafter 
expressed  and  not  after."  Looking  at  these  words  one  might  be 
led  to  conclude,  that  in  no  instance  could  a  remedy  for  debt 
be  had  after  six  years  ;  but  that  construction  cannot  be  adopted, 
because  if  it  were,  a  party  might  elude  paying  the  principal, 
although  he  had  paid  interest  for  six  years :  and  it  was  decided 
by  all  the  Judges  in  Heylin  v.  Hastings y%  that  after  ten  years  a 
bare  acknowledgment  was  sufficient  to  revive  the  debt.  The 
[  *808  ]  principle  of  ^that  decision  is,  that  the  statute  ought  *only  ta 
operate  when,  from  the  circumstance  of  non-claim  for  six  years,, 
it  may  be  presumed,  either  that  the  cause  of  action  never  existed, 
or  that  it  has  been  satisfied :  but  there  are  many  cases,  in  which,, 
although  a  cause  of  action  may  never  have  existed,  or  may  have 
been  satisfied,  it  would  be  difficult  to  answer  it  if  brought  forward 

t  2  Vent  161.  §  Carth.  471. 

t  21  K.  E.  744  (7  Price,  193). 
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at  the  distance  of  six  years  after  the  time  of  the  alleged  contract.      Febham 
The  presumption  certainly  is,  that  the  debt,  if  any,  has  been      raynal. 
paid.    But  that  presumption  may  be  rebutted,  and  is  rebutted, 
by  a  subsequent  acknowledgment.    From  the  decision  of  Heylin 
V.  Hastings  down  to  the  present  time,  it  has  always  been  holden 
that  a  new  promise  revives  the  old  debt,  but  does  not  create  a 
new  one.    It  has  been  argued,  that  there  is  a  distinction  where 
there  are  many  defendants,   and  only  one  of  them  makes  an 
acknowledgment ;  but  there  is  no  ground  for  this  distinction,  for 
a  party  who  makes  the  acknowledgment  cannot  deny  the  existence 
of  the  debt,  and  if  the  acknowledgment  of  one,  where  only  one  is 
sued,  will  prevent  the  operation  of  the  Statute  of  Limitations,  so 
also  will  the  acknowledgment  of  one  where  three  are  sued.    If  we 
were  to  decide  otherwise  we  should  establish  an  anomaly  in  the 
law,  because  in  other  cases  an  acknowledgment  by  one  of  many 
who  are  jointly  concerned  is  binding  on  the  others.     This  dis- 
tinctly appears  from  Vicary's  case.f     Lord  Ellbnborouoh  has 
applied  the  some  principle  in  cases  of  trespass,  and  he  says,  in 
The  King  v.  The  Inhabitants  ofHardwick^  I  "  Evidence  of  an  admis- 
sion made  by  one  of  several  defendants  in  trespass,  will  not  it  is 
true  establish  the  others  to  be  co-trespassers;  but  if  they  be 
established  to  be  co-trespassers  by  other  competent  evidence,  the 
declaration  of  the  one,  as  to  the  motives  and  circumstances  of 
the  trespass,  will  be  evidence  against  *all  who  are  proved  to  have      [  *309  ] 
combined  together  for  the  common  object."    In  the  same  case 
Le  Blanc,  J.  extended  the  application  of  the  principle  to  evidence 
adducible  in  settlement  cases,  and  the  Legislature  afterwards 
acted  upon  his  opinion.    The  same  doctrine  has  been  applied  to 
acknowledgments  in  cases  of  conspiracy  and  other  offences  up 
to  high  treason.    What  then  is  there  to  distinguish  cases  under 
the  Statute  of  Limitations  from  others  ?    But  the  point  has  been 
expressly  decided  in  Whitcomb  v.  Whiting.    In  that  case  it  was 
holden,  that  the  admission  of  one  of  several  drawers  of  a  joint 
and  several  promissory  note  took  it  out  of  the  Statute  of  Limita- 
tions as  against  the  others,  and  might  be  given  in  evidence  on  a 
separate  action  against  any  of  the  others.     And  the  language  of 
the  Judge  is,  ''  Payment  by  one  is  payment  for  all,  the  one  acting 
t  Gilbert's  Evidence,  51.  X  11  East,  578. 

B.B. — ^voL.  xxvn.  u  u 
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Pbbuam  virtually  as  agent  for  the  rest ;  and  in  the  same  manner,  an 
Batoal.  admission  by  one  is  an  admission  by  all ;  and  the  law  raises  the 
promise  to  pay,  when  the  debt  is  admitted  to  be  due."  It  has 
been  supposed  that  this  case  is  not  law.  However,  I  should  be 
slow  to  decide  that  anything  which  fell  from  Lord  Mansfield  is 
not  law ;  he  had  all  the  acquirements  requisite  to  form  a  great 
lawyer,  and  knew  human  nature  in  all  its  branches.  Bland  v. 
Haselrig  has  been  relied  on  as  an  authority  the  other  way ;  but 
it  ought  not  to  have  weight,  for  one  of  the  Judges  differed,  and 
other  circumstances  shew  it  to  be  a  case  of  no  authority.  The 
verdict  was,  that  one  of  the  defendants  did  assume  within  six 
years,  and  that  the  others  did  not ;  and  it  was  held  that  the 
plaintiff  could  not  have  judgment  against  that  defendant  who  was 
found  to  have  promised  within  the  six  years;  but  as  is  well 
observed  of  this  case  by  Lord  Glenbebvie,  who  is  now  authority, 
in  a  note  to  his  report  of  Whitcomb  v.  Whiting,  it  "  may  be 
explained  on  the  manner  of  the  finding;  for  as  the  plea  was 
[  *3io  ]  joint,  and  the  replication  *must  have  alleged  a  joint  undertaking, 
the  verdict  did  not  find  what  the  plaintiff  had  bound  himself  to 
prove."  PoLLEXPBN,  Ch.  J.,  and  Powell  and  Bokebt,  JJ.,  were 
of  opinion  that  the  plaintiff  could  not  have  judgment.  Yektbis 
inclined  to  the  contrary.  He  considered  it  as  a  promise,  which 
the  case  in  Carthew  shews  it  was  not.  But  the  Chief  Justice 
seemed  of  opinion,  ''  If  the  promise  were  renewed  within  the  six 
years,  yet  if  not  upon  a  new  consideration,  it  should  not  bind,  and 
if  there  were  a  new  consideration,  the  action  will  lie  against  him 
that  promised  alone."  "  Sed  quaBre,  for  the  common  practice  is, 
upon  a  plea  of  the  Statute  of  Limitations,  to  prove  only  a  renew- 
ing the  promise  without  any  further  consideration  ;  but  a  bare 
owning  the  debt  is  not  taken  to  be  sufficient."  That  case  cannot 
be  considered  law  at  present ;  and  with  deference  to  Pollexfen, 
a  moral  obligation  to  pay  the  debt  was  a  sufficient  consideration 
for  the  promise.  The  decision,  therefore,  was  erroneous,  except 
that  the  verdict  found  precluded  any  other  judgment.  The  other 
case  which  has  been  referred  to,  is  Booth  v.  Quin,  and  in  that  the 
Judges  certainly  said,  ''  that  it  was  a  rule  in  equity  not  to  receive 
the  answer  of  one  party  against  another."  No  reason  is  given 
for  this  position ;  but  the  reason  is,  that  the  evidence  proposed 


VOL.  xxvn.]       1824.    C.  P.    2  BING.  810—811.  65» 

WBS  res  inter  alios  gesta,  and  the  decision  wskS  clearly  right.  In  Psbham 
Atkins  V.  Tredgold,  two  of  the  Judges  have  thrown  out  dicta,  ratoal. 
impugning  the  authority  of  Whitcomb  v.  Whiting,  but  the  expres- 
sions are  only  dicta,  and  the  two  other  Judges  abstain  from 
saying  anything  to  the  same  effect.  That  case  was  assumpsit 
against  the  executors  of  John  Tredgold,  deceased,  on  three  pro- 
missory notes  made  by  the  testator  jointly  and  severally  with 
Bobert  Tredgold,  and  payable  on  demand  to  John  Atkins, 
deceased.  B.  T.  was  one  of  the  executors  of  J.  T.,  and  ten  years 
after  J.  T.'s  death,  paid  interest  upon  the  notes.  At  the  trial,  the 
jury  found  that  he  paid  such  ^interest  in  his  character  of  maker  [  *dii  ] 
of  the  note,  and  not  in  that  of  executor.  The  question  was, 
whether  such  payment  of  interest  took  the  case  out  of  the  Statute 
of  Limitations,  so  as  to  render  J.  T.'s  executors  liable ;  and  all 
that  the  Court  decided  was,  that  payment  by  one  maker,  after  the 
joint  contract  had  determined  by  the  death  of  the  other,  did  not 
take  the  case  out  of  the  Statute  of  Limitations,  so  as  to  make  the 
executors  of  the  deceased  maker  liable,  which  does  not  affect  the 
present  case.  But  it  is  material  to  look  to  p.  25,  where  it  appears 
that  Abbott,  Gh.  J.  told  the  jury,  '*  If  they  thought  that  the 
payments  made  by  Bobert  Tredgold  were  made  by  him  in  his 
character  of  executor,  they  should  find  for  the  plaintiffs  upon 
those  counts.  If,  however,  they  thought  the  payments  were 
made  by  him  on  his  own  account,  as  the  joint  maker  of  the 
notes,  then  they  were  to  find  for  the  defendants.*'  So  that  at 
that  time  he  thought  the  doctrine  in  Whitcomb  v.  Whiting  correct, 
because  he  charged  the  jury  in  conformity  therewith.  These  are 
all  the  cases  and  dicta  that  seem  to  oppose  that  decision,  and 
with  these  exceptions  it  has  always  been  acted  upon  and  upheld. 

In  Perry  v.  Jackson^  Lord  Kbnyon  says,  "  It  is  admitted,  that 
one  partner  may  do  several  acts  to  bind  the  interests  of  all ;  he 
may  release  as  well  as  create  a  debt;  he  may,  also,  by  his 
acknowledgments  take  a  case  out  of  the  Statute  of  Limitations." 

In  Jackson  v.  Fairbank  it  was  holden,  that  payment  within  six 

years  by  the  assignees  of  one  of  two  drawers  of  a  joint  and  several 

promissory  note,  who  had  become  bankrupt,  of  a  dividend  on 

account  of  the  note,  was  sufficient  to  prevent  the  other  drawer 

+  2  E.  B.  452  (4  T.  R.  516). 

u  u  2 
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Pbbham  from  availing  himself  of  the  Statute  of  Lunitations,  in  an  action 
Ba^al.  bronght  against  him  for  the  remainder  of  the  money  due  on  tha 
[  •312  ]  *note.  That  goes  farther  than  Whitcombv.  Whiting,  and  it  came 
under  consideration  in  Brandram  v.  Wharton,  T^here  Lord 
Ellbnborouoh,  speaking  of  Whitcomb  v.  Whiting,  says,  "By 
that  decision,  where,  however,  there  was  an  express  acknowledg- 
ment by  the  actual  payment  of  a  part  of  the  debt  by  one  of  the 
parties  liable,  I  am  bound."  So  that  he  admits  the  authority  of 
Whitcomb  v.  Whiting,  of  which  Batlby,  J.  also  seems  to  express 
approbation.  It  seems,  therefore,  that  the  decision  in  Whitcomb 
V.  Mliiting  rests  on  the  same  principle  as  decisions  with  respect 
to  admissions  by  one  of  several  persons  jointly  concerned  in  other 
instances ;  that  we  should  create  an  anomaly  by  departing  from 
it ;  that  it  has  been  confirmed  in  many  cases,  and  not  shaken  by 
any  authority ;  and  that  therefore  our  judgment,  at  present,  must 
be,  to  discharge  the  defendant's  rule. 

Rule  discharged  accordingly. 

Gaseleb,  J.  did  not  hear  the  argument,  and,  therefore,  bore  no 
part  in  the  judgment. 


C.   R   MICHAELMAS  TERM. 


"2*-  DE  WtJTZ  V.  HENDKICKS. 

JVbr.  10. 
(2  Bing.  314—317 ;  S.  0.  9  Moore,  586 ;  3  L.  J.  C.  P.  3.) 

-'  The  plaintdfl  sued  in  trover  to  recover  damages  for  the  detention  of 

papers  which  he  had  deposited  with  the  defendant  in  furtherance  of  a 
fraudtdent  purpose,  and  the  jury  having  found  a  verdict  for  the  defen- 
dant, the  Court  refused  to  grant  a  new  trial. 

It  is  illegal  to  raise  loans  for  subjects  in  arms  against  a  Oovemment 
in  amity  with  the  Gk)vemment  of  this  country. 

Thb  plaintiff  had  proposed  to  raise  a  loan  for  the  Greeks  in 

arms  against  the  Government  of  the  Porte.    For  this  purpose 

[  *815  ]       he  lodged  with  the  defendant,  *a  stockbroker,  an  instrument 

which  was  alleged  to  be  a  power  of  attorney,  signed  abroad  by 

the  Exarch  of  Bavenna,  but  which  turned  out  to  have  been  fabri- 
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cated  in  London  :  and  the  defendant,  at  his  request,  procured  to  De  Wutz 
be  engraved  certain  scrip  receipts,  bearing  a  stamp.  Suspicions  HEimBicKs. 
having  arisen  as  to  the  accuracy  of  the  plaintiff's  representations, 
the  project  for  a  loan  failed,  and  the  defendant  refused  to  return 
to  the  plaintiff  these  papers,  except  upon  receiving  commission 
for  scrip ;  which  commission  the  plaintiff  offered  to  pay,  pro- 
vided the  defendant  would  transfer  to  the  plaintiff  the  scrip  on 
which  he  claimed  commission.  No  scrip,  however,  had  ever 
been  raised. 

The  plaintiff  having  in  vain  offered  to  comply  with  all  other 
demands  made  by  the  defendant,  sued  in  trover  for  the  papers 
specified  above,  when  the  jury  (at  the  trial  before  Best,  Gh.  J., 
London  sittings  after  Trinity  Term  last)  being  led  to  believe  that 
the  whole  transaction  was  a  fraud  on  the  part  of  the  plaintiff, 
found  a  verdict  for  the  defendant. 

PeU,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  that 
the  circumstance  of  the  plaintiff  having  been  engaged  in  a 
fraudulent  transaction  (admitting  such  to  have  been  the  case)  did 
not  deprive  him  of  property  in  his  own  papers.  If,  instead  of 
papers,  he  had  deposited  a  box  of  jewels  with  the  defendant, 
could  it  be  contended  that  the  defendant  would  have  any  right  to 
retain  them  on  this  pretence :  the  principle  was  the  same  with 
respect  to  the  papers,  however  small  their  value ;  but  in  truth 
they  were  of  some  value,  inasmuch  as  an  allowance  would  have 
been  made  at  the  stamp-office  for  the  useless  stamps. 

Best,  Gh.  J. : 

It  occurred  to  me  at  the  trial  that  it  was  contrary  to  the  law  of 
nations  (which  in  all  cases  of  international  law  is  adopted  into 
the  municipal  code  *of  every  civilized  country),  for  persons  in  [^Sie] 
England  to  enter  into  engagements  to  raise  money  to  support  the 
subjects  of  a  Government  in  amity  with  our  own,  in  hostilities 
against  their  Government,  and  that  no  right  of  action  could  arise 
out  of  such  a  transaction.  I  stated  my  opinion  to  the  counsel 
for  the  defendant,  but  he  did  not  ask  for  a  nonsuit,  so  I  per- 
mitted the  cause  to  proceed.  In  consequence  of  what  I  said,  a 
note  has  since  been  sent  me  of  a  case  that  occurred  lately  in 
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Dm  wijTz  Chancery,  in  which  the  Lobd  Chancellor  is  reported  to  have 
Hbndbickb.  said  that  English  courts  of  justice  will  afford  no  assistance  to 
persons  who  set  about  to  raise  loans  for  subjects  of  the  King  of 
Spain  to  enable  them  to  prosecute  a  war  against  that  sovereign. 
Had  I  been  aware  that  my  opinion  was  supported  by  such  high 
authority  (although  the  counsel  for  the  defendant  would  not  take 
the  objection),  I  should  have  nonsuited  the  plaintiff.  On  further 
consideration,  I  think  that  my  opinion  at  the  trial  was  right,  and 
on  that  ground  we  ought  not  to  grant  a  new  trial.  It  appeared 
that  placards  had  been  stuck  up  in  the  city,  stating  that  the 
plaintiff  was  not  authorised  by  the  Greek  Government  to  raise 
any  money,  and  that  he  had  been  informed  that  on  account  of 
what  was  stated  in  these  placards  no  money  could  be  raised  for 
him.  The  power  of  attorney,  which  it  was  pretended  was  sent 
from  Greece,  was  proved  to  have  been  manufactured  in  this 
country,  but  by  whom  it  was  executed  did  not  appear.  I  told 
the  jury  that,  with  respect  to  the  power  of  attorney,  there  was  no 
evidence  that  any  instrument  of  that  description  had  ever  come 
to  the  hands  of  the  defendant ;  for  by  power  of  attorney  in  the 
declaration,  must  be  understood  an  instrument  duly  executed  as 
a  power  of  attorney.  I  further  said,  that  if  the  plaintiff  was 
attempting  a  fraud  on  the  public  by  raising  money  on  the  false 
pretence  of  pledging  the  Greek  Government  for  its  repayment, 
and  in  furtherance  of  that  attempt  delivered  these  papers  to  the 
[  *817  ]  defendant,  he  could  maintain  *no  action  to  recover  them  back. 
The  jury,  to  my  entire  satisfaction,  found  for  the  defendant. 

The  rest  of  the  Coubt  concurred,  and 

Pell  took  nothing. 
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GALLEY  V.  BARRINGTON  and  OTHERS.t  1824. 

I^ov  29 
(2  Bing.  387—392 ;  S.  C.  10  Moore,  21.)  --L-  * 

Settlement  to  the  use  of  J.  G.  for  life,  remainder  to  the  use  of  the  ^  -' 
first  son  of  the  body  of  J.  G.  by  A.  S.,  his  intended  wife ;  and  for  default 
of  mch  issue,  to  the  use  of  the  second,  third,  and  other  sons  of  the  body 
of  J.  G.  by  A.  S.,  severally  and  successively  as  they  shall  be  in  seniority 
of  age,  and  of  the  several  heirs  male  of  their  several  bodies ;  and  for 
default  of  such  issue,  then  in  case  A.  S.  should  be  enciente  by  J.  G.,  to 
the  use  of  J.  P.  till  A.  S.  should  be  delivered,  in  trust  for  after  bom 
child  or  children ;  and  in  case  such  should  be  a  son  or  sons,  to  the  use 
of  such  after  bom  son  and  sons  severally  and  successively  as  they  should 
be  in  priority  of  birth,  and  the  heirs  male  of  the  body  and  bodies  of  such 
after  bom  son  and  sons  : 

Held,  that  the  first  son  of  J.  G.  by  A.  S.,  bom  during  his  life,  took  an 
estate  tail. 

The  following  case  was  directed  by  the  Vicb-Chancellor  to  be 
sent  for  the  opinion  of  the  Court  of  Common  Pleas : 

By  certain  indentures  of  lease  and  release,  bearing  date  [  888 1 
respectively  the  22nd  and  2Srd  of  May,  1788,  being  the  settle- 
ment made  upon  the  marriage  of  John  Galley  and  Ann  his  wife, 
both  deceased  (the  release  being  of  four  parts,  and  made  between 
Tamar  Galley,  widow,  Daniel  Galley,  and  Ellen  his  wife,  and 
John  Galley,  son  and  heir  apparent  of  Daniel  Galley  of  the  first 
part,  Thomas  Podmore  of  the  second  part,  Moses  Steele  of  the 
third  part,  and  Ann  Steele,  spinster,  daughter  of  Moses  Steele  of 
the  fourth  part),  it  was  witnessed,  that  in  consideration  of  a 
marriage  then  shortly  to  be  had  and  solenmized  between  John 
Galley  and  Ann  Steele,  and  of  a  competent  portion  of  the  said 
Ann  Steele,  accruing  to  the  said  John  Galley,  they,  T.  Galley, 
D.  Galley,  and  Ellen  his  wife,  and  J.  Galley,  did,  and  each  and 
every  one  of  them  did  grant,  release,  and  confirm  unto  T.  Pod- 
more,  his  heirs  and  assigns,  a  certain  messuage  or  tenement  in 
Arclid,  in  the  county  of  Chester,  and  certain  lands,  tenements, 
messuages,  hereditaments,  and  premises  therein  particularised, 
being  the  messuage  or  tenement,  land,  and  tithes  at  present  in 
question,  to  hold  the  same  unto  T.  Podmore,  his  heirs  and  assigns, 
to  the  use  of  Moses  Steele,  his  executors,  administrators,  and 

f  Commented  on  and  distinguished     L.  J.  Gh.  697,  703;  57  L.  J.  Ch. 
by  Stiblino,  J.  in  Locke  v.  Dunhp      1010.— £.  C. 
(1887-8),  39  Ch.  Div.  387,  397;  56 
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Galley  assigns,  for  a  term  of  99  years,  upon  certain  trusts,  which  have 
Babriko-  ^ong  since  determined,  with  remainder  to  the  use  of  J.  Galley 
TO**  and  his  assigns  for  life,  without  impeachment  of  waste,  with 
remainder  to  T.  Podmore,  in  trust  to  preserve  the  contingent 
remainders,  with  remainder  to  the  use  of  M.  Steele,  his  executors, 
administrators,  and  assigns,  for  a  term  of  99  years,  upon 
certain  trusts,  which  have  also  ceased  and  determined,  and 
subject  thereto  to  M.  Steele,  his  executors,  &c.,  for  a  term  of  200 
years,  upon  trust,  to  raise  the  sum  of  2002.  for  the  younger 
children  of  the  said  marriage,  and  which  has  also  determined ; 
and  subject  thereto,  to  the  use  of  the  first  son  of  the  body  of 

[  •S89  ]  J.  Galley  upon  the  body  of  the  said  Anne  Steele,  *his  intended 
wife,  lawfully  to  be  begotten  ;  and  for  default  of  such  issue,  then 
to  the  use  and  behoof  of  the  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  J.  Galley  on  the  body  of 
A.  Steele  lawfully  to  be  begotten,  severally  and  successively  one 
after  another  in  order  and  course  as  they  shall  be  in  seniority  of 
age  and  priority  of  birth,  and  of  the  several  heirs  male  of  their 
several  and  respective  bodies  lawfully  to  be  begotten ;  the  elder  of 
such  sons,  and  the  heirs  male  of  his  body,  being  always  preferred 
before  the  younger,  and  the  heirs  male  of  his  and  their  body  and 
bodies.  And  for  default  of  such  issue,  then  in  case  A.  Steele 
should  happen  to  be  enciente  with  child  or  children  by  J.  Galley 
at  the  time  of  his  death,  then  to  the  use  of  T.  Podmore,  and 
his  heirs,  until  A.  Steele  should  be  of  such  child  or  children 
delivered,  or  die,  in  trust  for  such  after-bom  child  or  children ; 
and  if  such  after-bom  child  or  children  should  happen  to  be  a 
son  or  sons,  then  to  the  use  of  such  after-bom  son  and  sons 
severally  and  successively  as  they  should  be  in  priority  of  birth, 
and  the  heirs  male  of  the  body  and  bodies  of  such  after-bom  son 
and  sons,  the  elder,  and  the  heirs  male  of  his  body,  being  pre- 
ferred before  the  younger  of  them,  and  the  heirs  male  of  his 
and  their  body  and  bodies ;  and  for  default  of  such  issue,  with 
remainder  to  the  use  of  all  and  every  the  daughters  and  daughter 
of  J.  Galley  upon  the  body  of  A.  Steele  lawfully  to  be  begotten^ 
and  their  several  and  respective  heirs,  share  and  share  alike ; 
and  for  default  of  such  issue,  with  remainder  to  the  use  of 
J.  Galley,  his  heirs  and  assigns  for  ever. 
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J.  Galley  and  A.  Steele  afterwards  intermarried,  and  J.  Galley      Galley 
died  on  or  about  the  12th  of  April,  1791,  and  left  J.  Galley,  since     babkixo- 
deceased,  his  eldest  son  of  that  marriage,  and  several  younger        '^^^' 
children. 

The  question  for  the  opinion  of  the  Court  was  this.  What 
estate  did  J.  Galley,  the  eldest  son  of  J.  Galley,  *the  settlor,  take       [  '390  ] 
under  the  limitations  in  the  marriage- settlement  of  the  28rd  of 
May,  1788  ? 

Bosanquetf  Serjt.  for  the  plaintiff: 

John  Galley,  the  son,  took  an  estate  for  life  only.  Whatever 
the  supposed  situation  of  the  settlor  may  be,  no  estate  of  inhe- 
ritance can  pass  under  a  deed  unless  words  of  inheritance  are 
employed:  Lord  Paget  v.  Aahton^f  Gough  v.  Howarde.t  And 
there  is  no  difference  in  this  respect  between  a  deed  to  uses  and 
any  other  deed :  Tapner  v.  Merlott,^  Doe  v.  Morgan,\\  AVpass  v. 
Watkins.^  In  the  present  case  the  limitation  is  "  to  the  use  of 
the  first  son  of  the  body  of  J.  Galley  upon  the  body  of  A.  S.,  his 
intended  wife,  lawfully  to  be  begotten ;  and  for  default  of  sxich 
issue,  then  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  J.  G.  on  the  body  of  A.  S. 
lawfully  to  be  begotten,  severally  and  successively  one  after 
another  in  seniority  of  age,  and  of  the  several  heirs  male  of  their 
several  and  respective  bodies."  So  that  though  estates  of  inhe- 
ritance are  limited  to  the  second  and  other  sons,  the  first  can  only 
take  an  estate  for  life.  The  expression,  ''for  default  of  such 
issue,"  must  be  taken  to  mean  for  default  of  such  first  son,  for 
there  is  no  other  antecedent  to  which  the  word  "such"  can 
apply  :  Hay  v.  Lord  Coventry, \\  Denn  d.  Briddon  v.  Page ,11  Doe 
d,  Comberbach  v.  Perryn.^^  In  Evans  v.  i4«fZ«y,||l|  indeed,  there 
is  a  dictum  the  other  way ;  but  that  was  a  case  of  a  will,  and 
there  was  an  antecedent  to  which  the  word  might  be  distinctly 
applied.    That  was  likewise  the  case  in  Doe  v.  Martin,^^  where 

t  1  Leon.  2.  tt  1  R.  R.  652  (3  T.  E.  83). 

t  3  BulBtx.  127.  tt  1  E.  E.  665,  n.  (3  T.  E.  87). 

S  WiUee,  177.  §§  1  E.  E.  757  (3  T.  E.  484). 

II  3  T.  E.  765,  per  Kknton,  Ch.  J.  ||||  3  BUrr.  1570. 

1[  8  T.  E.  519,  per  Kenyon,  Ch.  J.  HH  2  E.  E.  324  (4  T.  E.  39). 
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Galley  there  was  also  a  power  of  ^jointuring ;  and  in  Owen  v.  8myth\ 
BABBii^a.  there  were  several  clauses  in  the  deed  which  recognized  the  first 
^^'*  son  as  tenant  in  tail,  and  then  the  expression  was,  ^'  all  and 
every  «wcA  son  and  sons  respectively  issuing."  But  if  in  the 
present  case  the  relative  theyj  in  the  sentence  *'  as  they  shall  be 
in  priority  of  birth,"  can  only  apply  to  the  second  and  other  sons, 
it  is  impossible  to  apply  the  relative  ''  their,"  in  the  sentence 
''  and  the  issue  of  their  bodies,"  to  any  other  antecedent. 

Peake^  Serjt.  for  the  defendant : 

There  can  be  no  doubt  the  intention  of  the  settlor  was  to  give 
an  estate  of  inheritance  to  the  first,  as  well  as  the  other  sons, 
and  that  the  omission  of  the  word  ''  heirs  "  is  only  a  slip.  To 
hold  otherwise  were  to  suppose  him  actuated  by  the  most  absurd 
caprice,  such  as  to  give  the  elder  son  an  estate  tail  if  he  were 
born  a  single  day  after  his  father's  death,  but  only  an  estate  for 
hfe  if  bom  a  day  before.  Now  in  all  deeds  where  any  obscurity 
arises,  if  the  Court  can  clearly  see  on  the  face  of  the  whole  deed, 
taken  together,  that  the  intention  of  the  party  is  different  from 
what  it  appears  in  a  single  sentence,  the  Court  will  take  their 
construction  from  the  four  corners  of  the  deed.  In  Hay  v. 
Lord  Coventry,  and  in  8  T.  B.  116,1  Lord  Kbnyon  says,  "  Noscitur 
a  aociis ;  "  that  is,  one  provision  must  be  construed  by  the  bear* 
ing  it  will  have  upon  another :  the  limitation,  therefore,  by  which 
*  the  settlor  gives  a  posthumous  son  an  estate  tail,  affords  a  strong 
indication  that  he  would  not  have  restricted  him  to  an  estate  for 
life,  merely  because  he  might  have  been  bom  a  few  hours  sooner. 
The  word  "  such  "  is  not  necessarily  confined  to  the  last  antece- 
dent, as  appears  by  the  case  of  Owen  v.  Smyth,\  which  is  expressly 
I  *392  ]  in  point  for  the  defendant ;  and  according  to  Com.  Dig.  *Parols, 
A.  14,  relative  words  are  only  referred  to  the  next  antecedent 
where  there  is  no  intention  apparent  to  the  contrary. 

Bosanquety  in  reply,  urged  that  the  rule  of  construction 

proposed  on  the  part  of  the  defendant  would  introduce  into  titles 

depending  on  deeds  all  the  confusion  and  uncertainty  attending 

titles  depending  on  wills,  and  it  was  notorious,  that  the  Courts 

t  3  E.  E,  613  (2  H.  BL  694).  %  Doe  v.  Dacre,  4  E.  E.  at  p.  611. 
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had  long  regretted,  in  consequence  of  this  confusion,  that  wills  Gallbt 
had  not  originally  been  subjected  to  the  same  rules  of  construe-  babbing- 
tion  as  were  applied  to  deeds. 

The  following  Certificate  was  afterwards  sent : — 

''  This  case  has  been  argued  before  us.  We  have  considered 
the  same,  and  are  of  opinion  that  John  Galley,  the  eldest  son  of 
John  Galley  the  settlor,  took  an  estate  tail  under  the  limitations 
in  the  marriage-settlement  of  the  28rd  of  May,  1788. 

"  W.  D.  Best. 
"  J.  A.  Park. 

"  J.  BURROUGH. 

"  S.  Gasblbb." 


DAVIS  V.  BANK  of  ENGLAND.  1824. 

BANK  OF  ENGLAND  v.  DAVIS  (in  Error.)  ^—' 

(2  Bing.  393—412;  S.  C.  9  Moore,  747  (in  Error);  5  B.  &  C.  185—187;        ^  ^^  ^ 

7  Dowl.  &  By.  828.) 

Held,  by  the  Common  Pleas,  that  a  party  might  reoover  from  the 
Bank  of  England  the  dividends  arising  on  his  stock  in  the  funds: — 
although  at  the  time  the  dividends  were  payable  he  knew  the  stock  had 
some  months  previously  been  placed,  under  a  forged  power  of  attorney,  to 
the  name  of  another  person ;  omitted  to  inform  the  Bank  of  the  circum- 
stance; and  did  not  demand  payment  of  the  dividends  till  after  the 
escape  of  the  offender. 

Property  in  stock  is  not  transferred  from  the  owner  by  being  placed, 
under  a  forged  power  of  attorney,  to  the  name  of  another  person  in  the 
books  of  the  Bank  of  England. 

The  judgment  reversed  in  Exchequer  Chamber  on  the  ground  that  it 
did  not  appear  on  the  record  that  the  Bank  had  received  the  dividend 
from  Government,  f 

Tms  was  a  special  action  on  the  case,  for  breach  of  duty,  in 

permitting  a  transfer  of  the  plaintiff's  stock  without  his  authority, 

and  for  refusing  to  pay  him  the  dividends  thereon.     The  first 

t  The  principle  of  this  judgment  (1839)  10  A.  &  E.  437 ;    SUyman  v. 

of  Chief  Justice  Bbst  has  been  con-  Bank  of  England  (1845)  14  Sim.  475 ; 

sidered  not  to  have  been  impeached  and  Barton  v.  N.  Staffordshire  By,  Co. 

by  the   reversal   on   the   technical  (1888)  38  Ch.  D.  458,  463 ;  57  L.  J. 

ground.     See   per   Lord   DsmcAK,  Ch.  800,  802.— B.  C. 
Ch.  J.  in  CoUb  v.  Bank  of  England 
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count  of  the  declaration  stated,  that  the  plaintiff  was  entitled  to 
10,0002.  8  per  cent.  Consolidated  Annuities  standing  in  his  name 
in  the  books  of  the  defendants,  and  that  the  defendants,  contrary 
to  their  duty,  permitted  this  stock  to  be  transferred  out  of  the 
plaintiff's  name  without  his  authority,  by  which  the  plaintiff 
had  lost  the  stock,  and  all  benefits  and  advantages  that  he  would 
have  acquired  if  such  stock  had  continued  in  his  name.  The 
third  count  was  like  the  first,  except  that  it  complained  of  752., 
part  of  178Z.  Long  Annuities  belonging  to  the  plaintiff,  being 
permitted  by  the  defendants  to  be  transferred  out  of  his  name 
without  his  authority.  The  second  count  stated,  that  the  plain- 
tiff was  possessed  of  the  Consolidated  Annuities  mentioned  in 
the  first  count,  and  that  he  had  authorised  no  transfer  of  this 
property,  and  yet  the  defendants  refused  to  comply  with  a 
demand  he  had  made  on  them  to  pay  him  the  dividends  due 
on  this  stock.  The  fourth  count  was  the  same  as  the  second, 
except  that  it  applied  to  the  long  annuities  mentioned  in  the 
third  count.  The  cause  was  tried  at  the  sittings  after  Trinity 
Term,  1821,  and  a  second  time  at  the  sittings  after  Hilary  Term, 
1822,  before  the  then  Lord  Chief  Justice  of  the  Common  Fleas, 
when  a  *  verdict  was  found  for  the  defendants.  The  facts  were  after- 
wards ordered  by  the  Court  to  be  reduced  into  the  following  case. 

The  plaintiff,  in  May,  1819,  had  standing  in  his  own  name  in 
the  books  of  the  defendants,  10,000Z.  8  per  cent.  Consolidated 
Bank  Annuities,  1782.  10«.  per  annum  Long  Annuities,  and  800Z. 
Navy  6  per  cent.  Annuities,  and  was  at  that  time  entitled  to  and 
in  the  receipt  of  the  dividends  arising  from  the  said  stocks.  In 
July,  1819,  he  received  the  dividends  on  the  8  per  cent.  Consoli- 
dated, and  on  the  6  per  cent.  Navy  Annuities,  and  in  October, 
1819,  that  upon  the  Bank  Long  Annuities.  The  dividends  upon 
8  per  cent.  Consols  and  Navy  6  per  cents,  being  payable  on  the 
6th  of  January  and  5th  of  July  in  every  year,  and  those  upon 
Long  Annuities  being  payable  on  the  6th  of  April  and  10th  of 
October  in  every  year. 

On  the  12th  of  October,  1819,  Messrs.  Drummond,  the  bankers, 
sold  out  6,0002.  8  per  cent.  Consols,  part  of  the  Consols  then 
standing  in  th^  name  of  the  plaintiff  in  the  books  of  the  defen- 
dants, and  on  the  16th  of  November  following,  the  farther  sum 
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of  5,0002.  8  per  cent.  Consols,  then  also  standing  in  the  name  of 
the  plaintiff  in  the  books  of  the  defendants,  under  and  by  virtue 
of  two  instruments  bearing  date  respvBctively  the  6th  of  October, 
1819,  and  the  12th  of  November,  1819,  purporting  to  be  powers  of 
attorney  authorising  Drummonds  to  sell  out  the  two  several  sums 
of  5,000Z.  Consols,  and  purporting  to  have  been  executed  by  the 
plaintiff  in  the  presence  of  and  attested  in  the  names  of  F.  Davis 
and  John  Henry  Davis;  but  the  signatures  to  which  instru- 
ments, and  the  attestations  so  purporting  to  be  the  signatures 
of  F.  Davis,  were  respectively  forged  and  counterfeited  by 
J.  H.  Davis. 

In  January,  1820,  the  plaintiff  purchased  the  further  sum  of 
100/.  Navy  5  per  cents.,  and  on  the  10th  of  *February,  1820, 
Drummonds  sold  out  751.  Bank  Long  Annuities,  part  of  the  Long 
Annuities  then  standing  in  the  name  of  the  plaintiff,  in  the  books 
of  the  defendants,  under  and  by  virtue  of  another  instrument, 
bearing  date  the  2nd  of  February,  1820,  purporting  likewise  to 
be  a  power  of  attorney,  authorising  Drummonds  to  sell  out  the 
sum  of  752.  Bank  Long  Annuities;  but  the  signature  to  this 
instrument  in  the  name  of  the  plaintiff,  as  well  as  the  attestation 
of  F.  Davis,  was  likewise  forged  by  J.  H.  Davis. 

The  plaintiff,  at  or  previous  to  the  dates  of  the  said  forged 
instruments,  never  had  any  dealings  or  transactions  with 
Drummonds,  nor  did  he  ^ver,  previously  to  those  dates,  employ 
them  in  any  business  whatever,  or  directly  or  indirectly  authorise 
or  empower  J.  H.  Davis  to  sell  out  any  of  the  sums  of  money  so 
sold  out:  nor  did  he  afterwards  receive  any  monies  whatever 
arising  from  the  sale  of  those  sums,  knowing  the  same  to  be  the 
produce  of  those  sales,  or  either  of  them. 

On  the  8rd  of  March,  1820,  J.  H.  Davis  was  apprehended  and 
committed  to  the  Giltspur  Street  Compter,  to  be  brought  before 
the  Lord  Mayor  of  London,  for  examination  on  a  charge  of  forgery 
of  certain  acceptances,  purporting  to  be  of  Messrs.  Drummond, 
and  in  respect  of  which  the  Bank  of  England  had  no  interest  or 
connexion.  On  the  5th  of  March  then  following,  the  plaintiff, 
in  a  conversation  which  he  had  with  J.  H.  Davis  in  the  Compter, 
said  to  him,  ''  As  you  are  charged  with  committing  a  forgery 
on  a  stranger,  have  you  done  any  thing  with  regard  to  my 
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property?"  To  which  J.  H.  Davis  replied,  that  he  had  taken 
lOyOOOZ.  Consols,  belonging  to  the  plaintiff,  and  752.,  part  of  the 
178Z.  10«.  Long  Annuities,  Whereupon  the  plaintiff  observed, 
''  Then  you  have  endeavoured  to  beggar  me."  This  was  the 
first  occasion  on  which  the  plaintiff  became  ^acquainted  with 
the  sales  of  the  two  sums  of  5,000Z.  Consols,  and  of  the  75L 
Long  Annuities. 

On  the  8rd  of  April  following,  J.  H.  Davis,  still  being  in  the 
Compter,  drew  a  draft  in  favour  of  the  plaintiff,  and  also  wrote 
to  him  a  letter.    The  following  is  a  copy  of  the  draft. 

"  London,  April  3rd,  1820. 
"  Messbs.  Dbummond, 

"  I  desire  you  will  pay  to  Horatio  Davis,  Esq.,  bearer,. 

the  balance  of  my  account  in  your  hands,  and  any  money  yon 

may  receive  for  me  subsequent  to  this  date. 

"  Your  obedient  servant, 

"J.  H.  Davis." 

The  letter  informed  the  plaintiff  that  J.  H.  Davis  had  enclosed 
him  the  above  draft  for  the  balance  of  his  account,  which  he 
might  present  when  he  pleased;  and  as  a  reason  for  drawing^ 
generally  for  the  balance,  stated  among  other  things,  that  he  had 
given  Drummonds  a  bill  of  exchange  on  Paris,  together  with  a^ 
power  of  attorney  to  receive  his  salary  from  the  Lord  Chamber- 
lain's office,  two  quarters  of  which  would  be  due  on  the  5th  of 
April,  and,  therefore,  did  not  know  what  money  they  had  of  his. 
By  virtue  of  this  draft  the  plaintiff  on  the  2nd  of  June  applied  to 
Messrs.  Drummond,  and  on  the  6th  of  June  obtained  from  them 
282.  2«.  6d.,  being  the  balance  of  J.  H.  Davis's  account  with 
them* 

On  the  7th  of  April,  after  his  apprehension,  and  previous  ta 
his  examination  before  the  Lord  Mayor  on  the  said  charge, 
J.  H.  Davis  escaped  from  the  Compter,  and  ultimately  got  out 
of  this  kingdom.  The  plaintiff  neither  gave  information  to  any 
person  respecting  the  forgeries  or  sale,  nor  made  any  claim  upon 
the  defendants  in  respect  of  the  sums  so  sold  out,  until  the 
80th  of  *  September,  1820,  when  he  executed  two  powers  of 
attorney,  bearing  date,  respectively,  the  27th  of  September,  1820, 
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thereby  authorising  Robert  Marsden  and  Charles  Shaw  to  receive 
the  dividends  due  upon  the  said  sums  of  10,000Z.  Consols,  and 
178Z.  lOs.  per  annum,  Long  Annuities.  In  pursuance  of  these 
powers  of  attorney,  Marsden  and  Shaw  applied  to  the  defendants, 
for  the  purpose  of  receiving  the  dividends  upon  those  sums,  but 
they  refused  to  pay  the  plaintiff  any  dividends  upon  the  10,000{. 
Consols,  or  on  the  752.  per  annum  of  the  Long  Annuities,  so  sold 
out  as  aforesaid. 

The  jury  found  that  the  plaintiff  did  not  know  of  the  forgeries 
until  the  6th  of  March,  1820,  and  that  he  concealed  them  until 
the  80th  of  September,  1820,  and  that  they  had  no  other  evidence 
of  adoption  than  such  concealment. 

Either  party  was  at  liberty  to  refer  to  the  pleadings  or  docu- 
ments in  the  course  of  the  argument. 

If  the  Court  should  be  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  a  verdict  was  to  be  entered  for  him  for  such  sum  as 
the  Court  should  think  fit,  for  the  value  of  the  stock,  together 
with  the  dividends  which  would  have  accrued  due  thereon,  if  the 
stock  had  still  remained  standing  in  the  books  of  the  defendants 
in  the  name  of  the  plaintiff;  but  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  then  the  verdict 
was  to  stand. 

Either  party  was  to  be  at  liberty  to  turn  the  case  into  a  special 
verdict. 


Davis 

V. 

Bank  op 
England^ 


This  case  was  argued  twice.  By  Onsloiv,  Serjt.  for  the  plain- 
tiff, and  Lawea,  Serjt.  for  the  defendants,  in  Easter  Term  last ; 
and  by  Vaughan,  Serjt.  for  the  plaintiff,  and  Taddy^  Serjt.  for  the 
defendants  in  this  Term. 


On  the  part  of  the  plaintiff  it  was  contended  at  some  length 
that  the  Bank,  as  agents  for  the  public,  and  ^thence  for  every 
individual  concerned  in  the  public  funds,  were  liable  to  make 
good  the  amount  of  any  stock  which  might  have  been  lost  through 
their  own  want  of  caution :  when  it  was  observed  by  the  Court 
that  it  did  not  appear  on  the  pleadings,  or  the  finding  of  the 
jury,  that  the  plaintiff  had  lost  any  stock.  There  was  no 
allegation  that  the  Bank  had  refused  to  transfer  at  his  request. 
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bat  only  that  they  had  refused  to  pay  him  certain  dividends.  It 
was  then  argued,  that  the  Bank  receiving  a  remuneration  under 
81  Geo.  III.  c.  88,  s.  8,  for  the  office  of  paying  the  dividends  due 
on  the  public  funds,  were  guilty  of  a  breach  of  duty  in  refusing 
to  pay  to  those  who  had  a  claim  ;  for  which  breach  of  duty  they 
were  liable  to  pay  damages  in  action  on  the  case;  Com.  Dig. 
Action  upon  the  Case  for  Damages,  A.  4.  Where  it  was  also  said 
that  an  action  lies  against  the  Bank  for  refusal  to  transfer.!  It 
might  be  alleged  that  the  plaintiff  ought  to  have  disclosed  to  the 
Bank  all  the  circumstances  of  the  forgery ;  but  the  transaction 
on  which  the  Bank  grounded  their  refusal  to  pay  the  plaintiff's 
dividends,  namely,  the  unauthorised  transfer  by  the  plaintiff's 
brother,  took  place,  and  his  right  of  action  accrued  five  months 
before  he  knew  of  the  forgery.  There  was  no  adoption  by  the 
plaintiff,  of  his  brother's  act,  nor  even  an  assent,  for  such  an 
assent  would  have  amounted  to  a  felony,  with  which  there  was 
no  pretence  to  charge  him,  the  jury  having  found  there  was  no 
adoption  nor  assent,  nor  any  evidence  to  afford  a  presumption 
thereof,  except  what  was  occasioned  by  the  concealment  from 
March  to  September. 

Argument  for  the  defendants  : 

There  are  two  grounds  which  preclude  the  plaintiff  from 
recovering  the  dividends  in  "^question.  First,  the  nature  of  an 
action  on  the  case.     Second,  considerations  of  public  policy. 

First.  In  an  action  on  the  case,  a  plaintiff  is  not  entitled 
to  recover  on  any  single  fact  he  may  be  able  to  establish,  but 
on  the  justice  and  equity  of  all  the  circumstances  of  his  case 
taken  together;  and  if  it  appear  that  the  injury  of  which  he 
complains  is  in  any  way  occasioned  by  himself,  his  claim 
is  thereby  defeated.  Even  when  a  complete  right  has  accrued, 
that  right  may  be  divested  by  subsequent  circumstances.  As  in 
Bird  V.  RandalfX  where  in  an  action  for  seducing  an  apprentice, 
the  Court  held  that  the  master  having  recovered  satisfaction 
from  one  party  could  not  recover  it  from  another.  In  the  present 
case  the  defendant  having  so  conducted  himself  as  seriously  to 

f  1    Com,    Dig.  Hammond's  ed.         t  3  Burr.  1353. 
409,  n. 
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injure  the  Bank,  cannot  claim  at  their  hands  the  money  which 
he  permitted  them  to  lose.  The  plaintiff  knew  on  the  5th  of 
March,  of  the  improper  transfer  which  had  taken  place,  and 
this  knowledge  he  concealed  from  the  Bank  antil  the  month 
of  September  following,  when  he  asked  for  those  dividends 
which  he  knew  must  have  been,  in  the  mean  time,  paid  to  other 
individuals,  and  the  payment  of  which  he  might  have  prevented 
by  an  earlier  communication  of  the  knowledge  he  possessed  oh 
this  subject.  What  if  this  were  the  case  of  a  private  individual  ? 
If  a  man  knew  that  a  forgery  was  about  to  be  committed  on  his 
banker  or  steward,  and  instead  of  warning  them,  were  to  suffer 
the  matter  to  pass  without  observation,  and,  beyond  that,  were 
afterwards  to  hold  communication  with  the  offender  himself, 
and  subsequently,  when  he  had  escaped,  come  upon  the  banker 
or  steward  for  money  which  had  been  paid  to  the  criminal,  would 
he  be  suffered  to  maintain  his  action  ?  If  goods  be  stolen  from 
a  carrier,  and  the  owner  knows  and  ^assists  in  concealing  the 
thief,  could  he  recover  against  the  carrier?  or  if  a  creditor 
received  or  aided  a  debtor  in  escaping  from  the  sheriff,  could 
he  recover  against  the  sheriff  for  the  escape  ?  An  action  on  the 
case  supposes  wrong  to  have  been  done  by  the  defendant ;  but 
the  only  wrong  in  the  present  case  was  committed  by  the  plaintiff, 
who,  by  the  course  he  has  pursued,  has,  at  all  events,  waved  his 
right  to  the  dividend  in  question.  As  to  the  plaintiff's  nolr  having 
known  of  the  offence  till  some  motiths  after  it  was  committed, 
his  concealment  of  it  then  has  a  retrospective  effect,  and  is  the 
same  as  if  he  had  known  and  concealed  it  from  the  beginning ; 
just  as  an  assent  by  assignees  of  an  uncertificated  bankrupt,  to  a 
trespass  committed  on  his  effects,  by  subsequent  creditors,  was 
holden  an  adoption  of  the  trespass,  though  the  assent  was  given 
long  afterwards :  HiM  v.  PickersgiUA 

Secondly,  upon  grounds  of  public  policy  the  plaintiff  ought 
not  to  be  permitted  to  recover  against  the  defendants.  No  man 
can  sue  on  a  contract  which  has  been  carried  into  effect  in 
violation  of  law;  as  a  smuggler  who  has  sold  and  delivered 
smuggled  goods;  a  printer  who  has  published  for  an  editor,  a 
weekly  newspaper,  on  unstamped  paper ;  a  parent  who  seeks  to 
t  21  B.  B.  598  (1  Brod.  &  B.  282). 

B.B, — ^voL.  xxvn.]  X  X 
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recover  back  money  on  an  unstamped  apprentice  deed;  and 
where  a  felony  has  been  committed  and  the  felon  is  known,  no 
action  arising  directly  or  collaterally  out  of  the  felony,  can  be 
maintained  till  public  justice  has  been  satisfied.  The  public 
justice  of  this  country,  has,  in  a  great  degree,  been  entrusted  to 
the  integrity  and  exertions  of  individuals,  and  until  the  individual 
has  rendered  the  public  service  required  at  his  hands,  he  is  not 
in  a  condition  to  sue.  The  plaintiff,  therefore,  cannot  sue  unless 
he  has  performed  his  duty  by  giving  to  the  Bank  *the  informa- 
tion he  possessed.  In  Dorkes  v.  Cavenagh,\  Bolle,  Ch.  J.  held 
that  the  party  injured  could  not  sue  a  housebreaker  in  trespass 
till  after  conviction.  In  that  case  the  action  grew  immediately 
out  of  the  felony.  The  same  law  appears  as  to  third  persons  in 
Higgins  v.  Butcher ^l  (confirmed  in  1  Levinz,  247),  in  Cooper  v. 
Witham,i  in  2  Hale,  76,  in  2  Boll.  Abr.  667,  and  in  Bract,  de 
coron.  B.  8,  c.  8,  from  which  authorities  it  may  be  collected  that 
the  private  injury  is  merged  in  the  public  felony.  So»  under  the 
21  Hen.  VIIL  c.  11,  no  return  can  be  made  till  after  conviction. 

The  plaintiff  was  guilty  of  misprision  of  felony,  (1  Hawk.  78,) 
and  if  this  action  could  be  maintained  the  consequences  would 
be  most  pernicious  to  the  Bank,  since  if  a  party  could  recover  in 
spite  of  his  own  misconduct  he  would  have  no  motive  to  make 
the  necessary  communications  to  a  magistrate.  The  plaintiff 
permitted  the  criminal  to  enjoy  the  fruits  of  his  crime,  during  a 
space  of  six  months,  and  if  he  could  recover  under  such  circum- 
stances, he  would  be  equally  entitled  to  recover,  though  he  should 
have  connived  at  the  offence  during  a  whole  life.  As  far  as  the 
Bank  and  the  public  are  concerned,  the  circumstance  that  the 
criminal  was  the  plaintiff's  brother  does  not  alter  the  case. 


In  reply  it  was  argued,  that  the  criminal  being  already  in 
custody,  the  Bank  had  it  in  their  power  to  attend  to  the  means 
of  his  detention ;  that  communications  from  the  plaintiff  were, 
therefore,  unnecessary ;  and  that  the  plaintiff  was  in  no  way 
privy  to  the  criminal's  escape.  As  to  the  misprision  of  felony 
that  would  meet  its  appropriate  punishment  upon  trial  and 
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conviction ;  but  if  the  plaintiff  failed  in  this  action,  the  defendants 
would  have  fined  him  for  the  offence,  without  trial,  to  the  extent 
of  the  whole  of  his  property. 

Best,  Ch.  J.  (after  stating  the  pleadings)  proceeded : 

The  first  question  we  are  to  decide  is,  have  the  stocks  which 
stood  in  the  plaintiff's  name  in  the  books  of  the  Bank  been  trans- 
ferred out  of  that  name  ?  We  think  that  the  plaintiff's  property 
in  the  funds  has  not  been  transferred ;  that  he  is  still  the  legal 
holder  of  these  funds,  and  entitled  to  the  dividends  payable  on 
account  of  them.  He  cannot,  therefore,  have  a  verdict  on  the 
first  or  third  counts,  and  there  is  no  occasion  for  us  to  consider 
what  verdict  is  to  be  entered  for  the  value  of  the  stock  which 
these  counts  state  that  the  plaintiff  has  lost  by  an  unauthorised 
transfer. 

The  8  per  cent.  Consolidated  Annuities  are  perpetual  annuities, 
which  have  been  created  by  Parliament  in  consideration  of  loans 
made  to  the  state  by  the  original  proprietors,  subject  to  a  right  of 
redemption  in  Government.  The  Long  Annuities  were  created  by 
the  same  authority  and  for  similar  loans,  for  a  certain  number  of 
years.  Both  the  Consolidated  Annuities  and  the  Long  Annuities 
are  transferable  at  the  Bank.  This  is  not  a  species  of  property 
that  could  be  transferred  by  delivery ;  the  assent  of  the  owner  to 
part  with  it  must  be  expressed  in  writing,  and  it  will  be  found 
that  it  has  always  been  the  practice  to  transfer  by  writing,  and 
that  the  case  requires  such  a  mode  of  transfer.  I  take  it  to  be 
clear  that  a  transfer  in  writing  not  made  by  the  party  trans- 
ferring, or  some  agent  duly  authorised,  can  have  no  effect.  A 
forged  indorsement  on  a  bill  of  exchange  conveys  no  interest  in 
such  bill.  Transferable  shares  of  the  stock  of  any  company 
cannot  be  divested  out  of  the  proprietors  by  any  act  of  the 
company  without  the  authority  of  the  stockholders.  The  Bank 
of  England  has  no  more  authority  to  affect  the  interest  of  any 
stockholder,  than  the  most  insignificant  chartered  company  has  to 
dispose  of  the  shares  of  any  of  the  members  of  such  a  company. 
The  Legislature  (so  far  *from  allowing  any  act  of  the  Bank  to 
deprive  the  stockholder  of  his  interest,)  has  taken  care  to  direct 
in  what  manner  the  interest  he  has  in  the  public  annuities  shall 
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be  conveyed  away,  and  to  declare  that  no  other  mode  of  convey* 
ance  shall  be  legal.  Under  the  early  Loan  Acts  tallies  were 
delivered  to  the  first  contractors,  and  they  were  authorised  to 
transfer  their  interest  by  indorsement  on  their  tallies,  which 
indorsements  were  directed  to  be  registered  in  the  books  of  the 
Bank.  The  entries  in  the  Bank  books  of  these  indorsements  were 
only  to  inform  the  Government  who  were  the  persons  to  whom 
the  dividends  were  payable,  the  right  of  these  persons  depending 
entirely  on  the  indorsement  on  the  tally.  With  this  indorsement 
the  Bank  had  no  more  to  do  than  they  have  with  the  indorse- 
ment on  any  bill  which  they  have  accepted,  and  yet  they  were 
as  much  bound  to  pay  the  dividends  according  to  the  indorsement 
on  the  tally,  as  they  are  to  pay  their  acceptance  according  to  the 
indorsement  on  the  bill  accepted.  These  tallies  are  not  now 
used,  but  the  shares  of  the  loan  contractors  and  their  assignees 
are  registered  in  books  kept  at  the  Bank.  In  many,  if  not  all 
the  loan  acts,  the  mode  of  transferring  stock  is  prescribed  by 
the  following  words :  ''  There  shall  be  kept  in  the  office  of  the 
accomptant  in  London,  books  wherein  transfers  of  stock  shall  be 
entered,  which  entries  shall  be  signed  by  the  parties  making  such 
transfers,  or  by  their  attomies  authorised  by  writing  under  their 
hand  and  seal,  and  attested  by  two  witnesses ;  and  the  persons 
to  whom  such  transfers  are  made,  shall  underwrite  their  accept- 
ance, and  no  other  method  of  transferring  stock  shall  be  good.*' 
The  assignment  by  the  stockholder,  and  the  acceptance  by  the 
assignees  complete  the  transfer.  The  Bank  have  no  part  in 
this  transaction :  they  are  only  to  see  that  it  is  properly  regis- 
tered in  their  books.  Li  the  present  *case  the  assignment  by 
the  stockholder  is  wanting,  the  persons  who  made  the  assignment 
having  no  authority  from  the  stockholder.  The  Bank  books 
should  contain  a  perfect  transfer,  and  I  admit  that  even  copies 
of  these  books  are  prima  facie  evidence  in  a  court  of  justice,  that 
such  a  transfer  has  been  duly  made.  This  is  settled  by  the  cases 
of  Breton  v.  Copey\  Marsh  v.  CoUnett^X  and  Auriol  v.  Smith.%  In 
Auriol  V.  Smithy  the  Lobd  Chancellor  made  an  exception  to  this 
rule,  which  applies  to  the  present  case.     His  Lordship  says, 
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**  Where  the  question  is  whether  a  tramfer  purporting  to  be  the 
hand-writing  of  an  individual  is  genuine,  the  books  themselves 
must  be  produced."  Why?  That  the  party  supposed  to  have 
made  the  transfer  might  shew  that  it  was  not  his  hand-writing. 
If  a  stockholder  is  permitted  to  shew  that  a  transfer  purporting 
to  be  made  by  himself  is  not  his  writing,  he  must  be  permitted  to 
shew  that  when  a  transfer  is  made  by  attorney,  the  pretended 
attorney  had  no  authority,  the  power  under  which  he  claimed  to 
act  being  a  forgery.  We  are  not  called  on  to  decide  whether 
the  Bank,  the  parties  who  presented  the  forged  power  of  attorney, 
or  the  parties  who  accepted  the  stocks  under  the  transfer  are  to 
endure  the  loss.  We  know  that  funds  will  not  be  issued  from 
the  Exchequer  to  pay  the  dividends  on  the  stock  in  the  plaintiff's 
name,  and  the  same  stock  in  other  persons  names.  We  feel  that 
these  circumstances  may  occasion  difficulty  and  embarrassment 
to  the  Bank.  We  think,  however,  that  the  Bank  should  be 
subjected  to  such  difficulty  and  embarrassment,  rather  than  the 
stockholder  should  suffer  injustice.  It  is  the  duty  of  the  Bank 
to  prevent  the  entry  of  a  transfer  until  they  are  satisfied  that  the 
person  who  claims  to  be  allowed  to  *make  it  is  duly  authorised 
to  do  so.  They  may  take  reasonable  time  to  make  enquiries  and 
require  proof  that  the  signature  to  a  power  of  attorney  is  the 
writing  of  the  person  whose  signature  it  purports  to  be.  It  is 
the  Bank,  therefore,  and  not  the  stockholder  who  is  to  suffer, 
if  for  want  of  enquiring,  and  it  does  not  appear  that  any  enquiry 
was  made  in  this  case,  they  are  imposed  upon,  and  allow  a 
transfer  to  be  entered  in  their  books,  made  without  a  proper 
authority.  We  cannot  do  justice  to  this  plaintiff  unless  we  hold 
that  the  stocks  are  still  his.  If  we  say  that  they  have  been 
transferred,  and  that  he  must  take  a  verdict  for  compensation 
for  the  loss  of  them,  (as  these  transactions  occurred  four  years 
ago,)  the  highest  sum  that  we  can  give  upon  this  verdict  will  fall 
very  short  of  what  it  will  cost  the  plaintiff  to  replace  his  capital, 
and  he  must  besides  lose  all  the  dividends  that  have  become  due 
since  the  trial,  which  took  place  nearly  two  years  ago.  In  every 
case  that  can  occur,  the  stockholder  (if  he  is  to  proceed  for  com- 
pensation) must  run  the  risk  of  having  his  capital  and  income 
diminished  by  a  rise  in  the  funds  between  the  verdict  and  judg- 
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ment,  and  if  that  judgment  be  delayed,  as  will  frequently  happen 
by  the  occurrence  of  any  legal  difficulty,  he  will  lose  the  dividends 
that  would  have  become  due  to  him  during  that  time.  This  case 
shews  that  time  may  be  several  years.  It  may  be  said  he  may 
prevent  this  by  replacing  the  stock,  but  it  may  frequently  happen 
that  he  is  not  in  a  condition  to  do  this.  Another  consequence  of 
the  stocks  being  considered  as  transferred,  will  be  most  alarming 
to  those  who  live  at  a  distance  from  London,  and  receive  their 
dividends  by  attorney ;  namely,  that  their  claim  to  compensation 
in  case  their  stock  should  be  transferred  without  their  authority 
may  be  barred  by  the  Statute  of  Limitations.  What  has  lately 
occurred  has  shewn  us  that  the  forging  of  powers  of  attorney  to 
transfer  stock  may  be  concealed  *for  more  than  six  years,  and 
the  cases  of  BaMey  v.  Favlhner^\  Short  v.  McCarthy ^X  and  Brown 
V.  Howard,^  prove  that  the  Statute  of  Limitations  begins  to  run 
from  the  time  of  the  act  being  done  that  gives  occasion  to  the 
action,  although  it  was  not  known  to  the  party  who  suffers  from 
it.  I  can  find  no  case  in  which  the  question  whether  the  stock 
is  transferred  by  the  act  of  the  Bank  has  been  raised.  There 
is  one  in  Bamadiston's  reports,!!  where  a  man  of  the  name  of 
Edward  Harrison,  got  South  Sea  stock  which  belonged  to 
another  Edward  Harrison,  put  to  his  account  in  the  books  of 
the  company,  and  then  transferred  this  stock  to  his  broker  to 
sell,  and  which  stock  the  broker  sold.  A  bill  was  filed  by  the 
executor  of  Edward  Harrison,  the  owner  of  the  stock,  against 
the  executor  of  Edward  Harrison  who  so  fraudulently  procured 
it  to  be  put  into  his  name,  and  the  Chancbllor  said,  that  the 
plaintiff  should  have  a  quantity  of  stock  equal  to  that  transferred 
bought  for  him,  or  else  have  a  satisfaction  for  the  stock  equal  to 
what  it  was  worth  at  the  time  it  was  sold  out ;  and  his  Lordship 
added,  there  is  another  and  more  difficult  question,  and  that  is, 
how  far  the  company  may  be  liable  to  make  satisfaction  in  case 
there  are  not  sufficient  assets  left  by  the  Harrison  who  improperly 
possessed  himself  of  this  stock. 
In  this  case  it  seems  to  be  assumed  that  the  stock  had  passed 
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out  of  the  name  of  the  owner  by  this  transfer,  under  a  fraudulent 
assumption  of  his  name,  although  he  never  assented  to  such 
transfer ;  but  whether  it  had  so  passed  or  not  was  not  considered, 
and  I  therefore  cannot  think  this  case  any  authority  against  our 
opinion  if  it  were  correctly  reported.  I  think,  however,  that  this 
case  is  not  correctly  reported  by  Barnadiston :  the  same  *case  is 
to  be  found  in  2  Atkins,  t  in  the  name  of  Harrison  v.  Harrison. 
In  this  report  it  appears  that  the  stock  was  transferred  by  a 
trustee,  and  if  so,  the  question  whether  a  transfer  unauthorised  by 
the  stockholder,  would  alter  the  property  in  the  stock  could  not 
arise :  the  trustee  having  a  legal  authority  to  transfer,  although  he 
might  be  guilty  of  a  breach  of  trust  by  exercising  that  authority. 
This  circumstance  also  accounts  for  the  doubtful  manner  in  which 
Lord  Habdwicke  speaks  of  the  liability  of  the  Company  to  replace 
the  stock.  The  question  there  was  whether  the  South  Sea  Com- 
pany were  bound  to  prevent  a  breach  of  trust,  and  not  whether  a 
stockholder's  name  can  be  taken  from  the  books  without  his  own 
authority,  and  the  Company  that  has  permitted  this  act  not  be 
responsible  for  the  consequence  of  it.  We  are  not  called  on  to 
decide  whether  those  who  purchase  the  stock  transferred  to  them 
under  the  forged  powers  might  require  the  Bank  to  confirm  that 
purchase  to  them,  and  to  pay  them  the  dividends  on  such  stocks, 
or  whether  their  neglect  to  enquire  into  the  authenticity  of  the 
power  of  attorney  might  not  throw  the  loss  on  them  that  has 
been  occasioned  by  the  forgeries.  But  to  prevent  as  far  as  we 
can  the  alarm  which  an  argument  urged  on  behalf  of  the  Bank 
is  likely  to  excite,  we  will  say,  that  the  Bank  cannot  refuse  to 
pay  the  dividends  to  subsequent  purchasers  of  these  stocks.  If 
the  Bank  should  say  to  such  subsequent  purchasers,  the  persons 
of  whom  you  bought  were  not  legally  possessed  of  the  stocks  they 
sold  you,  the  answer  would  be,  the  Bank,  in  the  books  which  the 
law  requires  them  to  keep,  and  for  the  keeping  which  they  receive 
a  remuneration  from  the  public,  have  registered  these  persons  as 
the  owners  of  these  stocks,  and  the  Bank  cannot  be  permitted  to 
say  that  such  persons  were  not  *the  owners.  If  this  be  not  the 
law,  who  will  purchase  stock,  or  who  can  be  certain  that  the  stock 
which  he  holds  belongs  to  him  ?    It  has  ever  been  an  object  of 
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the  Legislature  to  give  facility  to  the  transfer  of  shares  in  the 
public  funds.  This  facility  of  transfer  is  one  of  the  advantages 
belonging  to  this  species  of  property,  and  this  advantage  would 
be  entirely  destroyed  if  a  purchaser  should  be  required  to  look  to 
the  regularity  of  the  transfers  to  all  the  various  persons  through 
whom  such  stock  had  passed.  Indeed,  from  the  manner  in  which 
stock  passes  from  man  to  man,  from  the  tmion  of  stocks  bought 
of  different  persons  under  the  same  name,  and  the  impossibility 
of  distinguishing  what  was  regularly  transferred  from  what  was 
not,  it  is  impossible  to  trace  the  title  of  stock  as  you  can  that  of 
an  estate.  You  cannot  look  further,  nor  is  it  the  practice  ever 
to  attempt  to  look  further  than  the  Bank  books  for  the  title  of  the 
person  who  proposes  to  transfer  to  you. 

These  stocks  remaining  the  property  of  the  plaintiff,  and  his 
right  to  them  not  being  affected  by  the  forgeries,  what  is  to 
prevent  his  recovering  the  dividends  due  in  respect  of  such 
stocks?  It  appears  in  this  case  that  he  did  not  know  of  the 
forgeries  until  several  months  after  they  were  committed.  It  is 
true,  that  when  his  brother  informed  him  that  he  had  committed 
these  forgeries,  the  plaintiff  did  not  communicate,  such  infor- 
mation either  to  the  Bank  or  to  any  magistrate  until  after  the 
brother  had  escaped  from  the  prison  in  which  he  was  confined, 
and  was  probably  out  of  the  kingdom.  The  plaintiff  also  accepted 
from  his  brother  a  draft  for  the  balance  which  he  had  in 
Drummond's  hands.  This  conduct  of  the  plaintiff  might,  under 
cirrcumstances,  amount  to  a  misdemeanor,  the  law  of  England, 
which  gives  to  individuals  the  important  right  of  prosecuting 
criminals,  requiring  all  men  to  assist  in  the  furtherance  of  such 
prosecutions,  and  punishing  those  who  conceal  *or  compound 
felonies.  It  has  been  truly  said  that  the  plaintiff  could  in  this 
case  only  seek  to  recover  such  dividends  as  he  had  required  the 
Bank  to  pay  him,  and  which  they,  having  been  so  required,  had 
refused  to  pay,  and  that  the  dividends  demanded  were  those 
which  became  due  on  the  Long  Annuities  on  the  6th  of  April, 
1820,  and  those  on  the  consols,  which  became  due  in  the  July 
of  the  same  year.  These  dividends,  it  is  insisted,  the  plaintiff 
is  barred  from  recovering,  because  the  Bank  (the  plaintiff  not 
having  given  them  information  of  the  forgeries)  inay  have  paid 
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them  to  other  persons.  We  agree  with  the  counsel  for  the  Bank, 
that  if  it  had  appeared  that  the  Bank  had  paid  these  dividends 
to  persons  to  whom  (if  the  plaintiff  had  informed  them  of  the 
forgeries  as  he  ought  to  have  done  on  the  6th  of  March,  1820,) 
they  could  have  refused  to  pay  them,  he  cannot  recover  such 
dividends  in  this  action.  We  say  in  the  language  of  Lord 
Mansfibld,  in  Bird  v.  Randal,^  "  That  whatever  will  in  equity 
and  conscience  according  to  the  circumstances  of  the  case  bar 
the  plaintiff's  recovery^  may  be  given  in  evidence  by  the  defen- 
dant, because  the  plaintiff  must  recover  upon  the  justice  and 
conscience  of  his  own  case,  and  on  that  only ;  "  but  we  say  that 
it  does  not  appear  on  this  case  that  any  thing  was  given  in 
evidence  by  the  defendants  that  did  in  equity  and  conscience 
bar  the  plaintiff.  It  is  not  enough  for  the  defendants  to  say  that 
they  might  have  paid  these  dividends  to  other  persons :  to  defend 
the  action  on  the  principle  laid  down  by  Lord  Mansfield,  they 
must  prove  that  they  have  paid  them  to  persons  to  whom  they 
conld  have  refused  to  pay  them  had  they  been  informed  of  the 
forgeries.  No  evidence  of  any  such  payment  appears  on  the  case. 
It  has  been  insisted  at  the  bar,  that  upon  principles  of  public 
policy  we  ought  not  to  permit  the  plaintiff  to  prevail  in  his 
action.  ^Public  policy  is  a  doctrine  on  which  Judges  should 
proceed  with  caution,  otherwise  the  rights  of  the  subjects  of  this 
country  would  depend  on  their  discretion.  There  are  many 
things  which  most  of  us  think  against  good  policy,  for  which 
actions  are  brought ;  for  instance,  wagers.  We  ought  not  to  trust 
ourselves  with  so  dangerous  a  power  as  that  of  acting  judicially  on 
disputable  policy.  Can  we  say  that  indisputable  policy  requires 
that  a  man  should  lose  his  all  for  misprision  of  felony  ?  Policy 
prevents  the  assertion  of  a  civil  right  only  in  cases  where  the 
action  is  brought  for  doing  something  directly  injurious  to  the 
public,  or  declared  to  be  so  by  positive  law.  Thus,  if  the  law 
has  forbidden  the  doing  of  an  act,  it  has  recognized  the  impolicy 
of  doing  it ;  or  if  it  has  commanded  an  act  to  be  done,  it  has 
recognized  the  impolicy  of  not  doing  it,  and  the  courts  would 
Tiot  allow  an  action  to  be  maintained  for  doing  the  act  prohibited, 
or  abstaining  from  doing  the  act  commanded.    Therefore,  if  the 
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plaintiff's  action  had  been  founded  on  the  concealment  of  the 
forgeries,  it  could  not  have  been  supported.  But  the  action  is 
founded  on  the  refusal  of  the  Bank  to  pay  on  demand  the  divi- 
dends of  the  plaintiff,  due  on  stocks  belonging  to  him.  The 
misprision  of  felony  of  which  he  has  been  guilty  forms  no  part  of 
his  case.  If  misprision  of  felony  is  to  be  opposed  to  the  action^ 
it  must  be  on  the  ground  that  the  plaintiff  having  had  a  good 
cause  of  action  on  account  of  the  Bank's  refusing  to  do  their 
public  duty  by  paying  him  his  dividends,  has  forfeited  his  right 
to  maintain  such  action  by  being  guilty  of  misprision  of  felony* 
We  know  nothing  of  forfeitures  on  notions  of  public  policy.  For 
forfeitures  we  must  have  positive  law.  Misprision  of  felony  is 
but  a  misdemeanor,  and  punished  not  by  any  forfeiture,  but 
by  fine  and  imprisonment,  at  the  discretion  of  the  Court  before 
which  the  offender  is  convicted.  The  defendant's  ^counsel  have 
attempted  to  apply  to  this  case  the  rule  that  civil  actions  are 
merged  in  a  felony.  If  the  plaintiff  was  seeking  to  recover  what 
had  been  obtained  by  means  of  these  forgeries,  either  from  the 
forger  or  any  person  who  had  received  it  from  him,  defendants 
might  protect  themselves  under  this  rule.  But  it  has  never  been 
held  that  the  owner  cannot,  before  prosecution  of  the  felon^ 
proceed  for  redress  against  the  persons  through  whose  negligence 
the  thief  committed  the  felony.  If  goods  are  stolen  from  a  carrier 
or  innkeeper,  the  owner  may  bring  his  action  against  them  with^ 
out  instituting  any  prosecution  against  the  felon.  The  Bank 
stand  in  the  situation  of  the  carrier  and  innkeeper.  It  has  never 
been  decided  that  a  concealment  of  the  felony  from  the  carrier 
or  innkeeper  by  the  owner  of  the  goods  was  an  answer  to  such 
an  action.  Concealment  can  be  no  answer,  except  the  jury  were 
to  infer  from  it  that  the  owner  was  privy  to  the  robbery,  or  the 
defendant  could  shew  that  such  concealment  had  prevented  him 
from  recovering  the  goods.  This  case  was  put  to  us  in  argument. 
A.  knowing  that  B.  has  forged  A.'s  name  to  a  draft  on  his  banker^ 
sees  B.  come  out  of  the  banker's  shop  with  the  money  obtained 
by  the  forgery,  and  neither  arrests  B.  nor  gives  any  information  to 
the  banker.  Could  A.  recover  this  money  again  from  the  banker? 
A  jury  in  such  a  case  must  find  that  A.  was  privy  to  the  forgery 
at  the  time  it  was  committed,  and  would,  I  think,  infer  that  A. 
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assented  to  it,  and  such  finding  would  prevent  his  recovering  in 
an  action  against  the  banker.  But  in  the  present  case  the  jury 
have  expressly  negatived  all  knowledge  on  the  part  of  the  plaintiff 
until  three  months  after  the  forgeries.  They  have  also  negatived 
assent,  saying  they  have  no  evidence  of  assent  except  the  conceal- 
ment of  what  came  to  the  plaintiff's  knowledge  five  months  after 
the  forgeries,  from  which  they  have  not  inferred  assent,  nor  can 
we.  A  verdict  *mu8t,  therefore,  be  entered  for  the  plaintiff  on 
the  second  and  fourth  counts,  for  the  amount  of  the  dividends 
demanded  by  him  from  the  Bank,  and  which  they,  contrary  to 
their  duty,  refused  to  pay  him. 

Judgment  for  the  plaintiffs  accordingly. 


Davis 

V, 

Bank  of 
Enolakd. 


[  '"Z  ] 


BANK  OF  ENGLAND  v.  DAVIS. 

In  Ebbob. 

(5  B.  &  C.  185 ;  7  Dowl.  &  Ey.  828.) 

[Ebbob  was  brought  on  the  above  judgment  in  the  Exchequer 

Chamber,  who  reversed  the  judgment,  on  the  ground  that  there 

was  no  allegation  in  the  declaration  that  the  Bank  had  ever 

received  the  dividends  from  Government,  and  that  there  was  no 

fact  found  by  the  jury  to  cure  the  want  of  that  allegation.] 


1826. 
Jan,  31. 
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1826.  SEAMAN  V.  PBICEt 

Jan^  27. 

—         (2  Bing.  437—439;  10  Mooie,  34 ;  3  L.  J.  C.  P.  58;  S.  C.  at  Nisi  Prius, 
L  487  ]  By.  &  M.  195 ;  1  Can.  &  Payne,  686.) 

PlaintifF  having  orally  bargained  with  J.  E.  for  the  purchase  of  some 
houses,  sold  the  bargain  to  defendant  for  402. ;  and  J.  E.,  at  the  request 
of  defendant,  conveyed  the  premises  to  P.,  who  was  not  a  trustee  for 
defendant. 

A  vwdiet  having  been  found  for  the  plaintiff  in  action  for  the  recovery 
of  this  402.,  the  Court  refused  to  enter  a  nonsuit,  which  was  moved  for 
on  the  grounds,  first,  that  the  oral  bargain  for  the  interest  in  the  houses 
cotdd  never  have  been  enforced,  and  therefore  could  not  form  the  con- 
sideration of  an  assumpsit ;  secondly,  that  the  houses  had  never  been 
conveyed  to  the  defendant. 

AB8UMP6IT.  First  count  stftted  that  plaintiff  had  bargained 
and  agreed  with  one  J.  E.  for  the  purchase  of  three  freehold 
houses,  to  be  conveyed  to  the  plaintiff,  at  the  price  of  600Z.,  and 
that  in  consideration  the  plaintiff  would  sell  and  give  up  to  the 
defendant  the  said  bargain,  and  would  suffer  and  permit  the 
defendant  to  become  the  purchaser  of  the  houses  from  J.  E. 
instead  of  the  plaintiff,  he,  the  defendant,  undertook,  &ic,  to 
pay  the  plaintiff  for  the  said  bargain  40Z. ;  that  the  plaintiff  did 
sell  and  give  up  the  bargain  to  the  defendant,  and  did  suffer  and 
permit  the  defendant  to  become  the  purchaser  of  the  houses 
from  J.  E,,  and  the  defendant  did  accordingly  become  such 
purchaser,  and  did  take  the  said  bargain,  and  did  obtain  con- 
veyance to  him  of  the  houses  on  the  terms  aforesaid,  &c. 

Second  count  stated  the  consideration  that  plaintiff  would 
suffer,  permit,  and  procure  the  defendant  to  become  the  pur- 
chaser, and  averred  that  the  plaintiff  did  suffer,  &c.,  and  that 
defendant  was  accepted,  and  became  the  purchaser,  &c. 

The  last  count  stated  the  consideration,  that  plaintiff  would  relin- 
quish and  give  up  the  said  bargain  to  the  defendant,  and  would 
give  and  afford  to  the  defendant  the  opportunity  of  becoming  the 
purchaser ;  and  averred  that  plaintiff  did  relinquish  and  give  up, 
[  *4S8  ]  and  did  give  ^and  afford  to  the  defendant  the  opportunity  of 
becoming  purchaser. 

t  Cited  in  judgment  of  Bovnx,  L.  B.  5  C.  P.  9,  14 ;  39  L.  J.  C.  P. 
Ch.  J.  in  Hwaty  v.  Oraham  (1869),      58,  62.--B.  C. 
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It  appeared  in  evidence  at  the  trial,  London  sittings  after  seaman 
Michaelmas  Term  last,  that  the  plaintiff  had  orally  agreed  with  pi^ce. 
Joel  Emmanuel,  the  owner  of  the  hoases,  for  the  purchase  of 
them  at  600Z.,  and  that  the  plaintiff  had,  in  writing,  agreed 
with  the  defendant  to  sell  him  the  bargain  for  402.  Upon  the 
request  of  the  plaintiff,  J.  E.  conveyed  the  premises,  under  the 
direction  of  the  defendant,  to  a  Mrs.  Price,  but  not  in  trust  for 
the  defendant.  J.  E.  stated  that  he  would  not  have  conveyed 
to  the  person  named  by  the  defendant  but  for  the  request  of 
the  plaintiff,  to  whom  he  held  himself  bound  by  his  contract. 

Upon  this  evidence  it  was  objected  by  Pell,  Serjt.  on  two 
grounds,  that  the  action  was  not  sustainable :  first,  because  the 
bargain  between  plaintiff  and  J.  E.  not  being  in  writing,  was  void 
under  the  Statute  of  Frauds,  [and  therefore  the  transfer  of  it  to 
the  defendant  could  form  no  good  consideration  for  the  defen- 
dant's promise,  inasmuch  as  it  could  not  be  legally  enforced  against 
J.  E.  Secondly,  because  the  averment  of  defendant's  having 
become  the  purchaser  was  not  proved ;  the  legal  conveyance  being 
to  Mrs.  Price,  who  was  not  even  a  trustee  for  the  defendant. 

Bbst,  Gh.  J.  thought  that  all  the  counts  were  supported.  But 
a  verdict  having  been  taken  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Petty  Serjt.  now  moved  to  that  effect,  on  the  grounds  urged 
at  the  trial ;  the  Goubt,  however,  refused  the  rule,  and  in  giving 
judgment, 

Best,  Gh.  J.  said,  the  inclination  of  my  opinion  at  the  trial 
was  as  it  is  now,  that  all  the  counts  of  this  declaration  *are  [  *^^^  ] 
supported ;  but  it  is  unnecessary  to  decide  that  now,  as  the  last 
count  is  clearly  proved.  Beyond  all  question  the  defendant  has 
had  the  opportunity  of  becoming  the  purchaser,  the  premises 
having  been  conveyed  to  his  nominee ;  and  though  there  was  no 
legal  obligation  in  Emmanuel  to  convey,  yet  the  defendant  has, 
in.  fact,  enjoyed  all  the  advantages  of  this  agreement,  and  that 
forms  a  moral  obligation  sufficient  to  support  the  promise. 

The  other  Judges  concurred ;  and 

PeU  took  nothing. 
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1826  DIXON  AND  Others,  Assignees  of  MOOEE,  a 

•^!lf^-  Bankeupt,   v.  HATFIELD. 

[  *^^  1  (2  Bing.  439—440;  S.  C.  10  Moore,  42 ;  3  L.  J.  C.  P.  69.) 

W.  midertook  to  complete  the  carpenters'  work  in  H/s  house  and  find 
all  materials ;  W.  being  delayed  for  want  of  credit  or  funds  to  procure 
timber,  it  was  supplied  by  M.,  on  H.'s  signing  the  following  under- 
taking. 

*'I  agree  to  pay  M.  for  timber  to  house  in  A.  C,  out  of  the  money 
that  I  have  to  pay  W.,  provided  W.'s  work  is  completed : " 

Held,  that  this  was  not  a  guarantee  to  pay  if  W.  should  fail,  but  a 
direct  undertaking  to  pay  when  the  work  should  be  completed. 

Assumpsit  on  the  following  agreement. 

"  I,  Bichard  Hatfield,  do  agree  to  pay  Mr.  J.  Moore  50Z.  for 
timber  to  house  in  Annett's  Crescent,  out  of  the  money  that  I 
have  to  pay  William  West,  provided  West's  work  is  completed." 

At  the  trial  before  Best,  Ch.  J.  London  sittings  after  Michael- 
mas Term  last,  it  appeared  that  West  had  undertaken,  for  a 
certain  sum,  to  complete  the  carpenter's  work  in  the  house  in 
question,  and  find  all  the  materials ;  but  being  delayed  for  want 
of  credit  or  funds  to  procure  timber,  it  was  supplied  by  Moore, 
upon  the  defendant  signing  the  above  agreement. 
[  440  ]  The  jury  being  satisfied  with  respect  to  the  completion  of  the 

work,  found  a  verdict  for  the  plaintiff  for  50Z. 

Vaughan^  Serjt.  moved  for  a  rule  ni9i  to  set  aside  this 
verdict,  and  enter  a  nonsuit,  upon  the  ground,  among  other 
objections,  that  the  agreement  on  which  the  action  was  brought 
was  in  effect  a  guarantee  to  pay  Moore,  in  case  West  failed  to 
pay  him ;  and  that  if  it  was  a  guarantee,  the  consideration  for 
the  defendant's  undertaking  was  not  sufficiently  expressed. 

But  the  CousT  were  clear  that  this  was  not  a  collateral  but 
a  direct  undertaking ;  and  the  Ghibf  Justicb  stating  that  the 
jury  had  expressed  themselves  satisfied  with  respect  to  the 
completion  of  the  work,  the  rule  was 

Refused. 
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PEESS  V.  PAEKEE.  i82b. 

(2  Bing.  456—462 ;  S.  0.  10  Moore,  158 ;  3  L.  J.  C.  P.  96.)  

Devise  to  B.  P.  of  '*  all  my  freehold  messuage,  wherein  he  now  lives,"        ^        ^ 
and  to  A.  P.  of  "  all  my  frediold  messuage  now  in  the  occupation  of  E." 

A  coal  cellar  within  the  boundary  of  the  messuage  in  the  occupation 
of  £.  had  always  been  used,  and  was,  at  the  time  of  the  will,  enjoyed 
with  the  messuage  in  which  B.  P.  lived :  Held,  that  evidence  might  be 
given  of  that  fact,  and  that  the  coal  cellar  passed  to  B.  P. 

Tbbspass  for  breaking  into  a  closet  and  coal  cellar,  which  the 
plaintiff  and  defendant  both  claimed  under  the  will  of  William 
Press,  the  plaintiff's  father. 

The  several  devises  were  as  follows :  "  I  give  and  devise  to 
my  eldest  son  Robert  Press,  (the  plaintiff,)  all  that  my  freehold 
messuage  or  tenement  situate  in  the  parish  of  the  Holy  Trinity, 
in  Cambridge,  wherein  he  now  lives,  with  the  yard,  back  estate 
and  premises  thereto  belonging,  part  of  which  is  now  in  my  own 
occupation,  and  other  part  thereof  is  in  the  occupation  of  Mr. 
Chapel  and  Mr.  Moore>  to  hold  the  said  messuage  or  tenement, 
hereditament,  and  premises,  with  the  appurtenances  thereunto 
belonging,  unto  my  said  son,  his  heirs,  and  assigns. 

"  Also  I  give  and  devise  unto  my  eldest  daughter  Ann  Parker, 
(wife  of  defendant,)  all  that  my  freehold  front  messuage  or 
tenement  in  King  Street,  in  the  said  parish  of  the  Holy  Trinity, 
with  the  appurtenances  thereto  belonging,  now  in  the  occupation 

of Edwards,  with  a  right  of  way  and  passage,  from 

time  to  time,  and  at  all  times,  into,  out  of,  and  from  the  yard 
adjoining  to  the  same,  and  the  use  of  the  pump  and  ^privy      [  *467  ] 
being  in  the  said  yard.    To  hold  the  said  messuage  or  tenement, 
and  hereditaments  with  the  appurtenances  thereunto  belonging, 
unto  my  said  daughter  for  and  during  her  natural  life." 

At  the  trial  of  the  cause  before  the  Chief  Baron,  Cambridge 
Summer  Assizes  1824,  it  appeared,  that  plaintiff  and  defendant's 
houses  joined  each  other,  thedevisor  having  purchased  the  premises 
in  1791,  and  having  built  the  house  occupied  by  the  defendant. 

From  the  year  1791,  till  within  about  five  years  previous  to  the 
trial,  the  plaintiff's  house  had  been  occupied  by  the  devisor,  and 
from  that  time  to  the  present  by  the  plaintiff;  during  the  whole 
period,  the  devisor  and  the  plaintiff  had  occupied  the  coal  cellar  in 
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PBB88  queBtion,  to  which,  thoagh  it  was  within  the  boundary  of  the  defen- 
Pabksb.  dant's  house,  there  was  no  approach  but  on  the  plaintiff's  side. 
The  defendant  was  about  to  call  witnesses  to  shew  that  the 
coal  cellar  was  within  the  ambit  of  his  house,  but  the  Chief 
Baboh  said  such  testimony  would  be  useless,  because,  admitting 
the  fact,  he  thought  that  the  will  would  pass  to  the  plaintiff 
whatever  was  in  his  occupation  at  the  time  of  publishing  the 
will ;  and  he  told  the  jury,  that  the  only  question  for  them  was 
the  fact  of  occupation. 

A  verdict  having  been  found  for  the  plaintiff,  WUde,  Serjt. 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
defendant's  witnesses  had  been  improperly  excluded,  and  that 
the  direction  to  the  jury  was  wrong. 

Toddy,  Serjt.  was  now  to  have  shewn  cause,  but  the  Coubt 
called  on 

Wilde  to  support  his  rule.  He  urged  : 
That  the  statement  in  the  will  with  regard  to  occupation,  was 
only  matter  of  description,  and  that  no  more  passed  than  be- 
longed to  the  freehold;  whether  the  coal  cellar  was  parcel  of 
[*468]  the  freehold  was  a  question  *of  law,  depending  on  the  point 
whether  or  not  it  was  within  the  boundary  of  the  freehold,  and 
not  a  matter  of  fact  depending  on  the  mere  circumstance  of 
occupation;  that  a  reference  to  the  occupation  at  the  time  of 
the  will  would  not  limit  or  extend  the  amount  of  the  devise: 
Pavl  V.  Paul,i  Goodtitle  v.  Southertifl  Doe  dem.  Broume  v. 
Oreening,^  Down  v.  Down;\\  and  that  separation  or  union  of 
enjoyment  was  not  a  pregnant  fact  from  which  the  Court  could 
determine  what  was  intended  to  pass  by  the  devise. 

Bbst,  Gh.  J. : 

If  I  felt  that  the  judgment  which  I  am  now  about  to  pro- 
nounce could  interfere  with  any  of  the  cases  which  have  been 
cited  on  the  part  of  the  defendant,  I  should  pause  before  I  came 

+  1  W.  Bl.  255.  f  15  E.  E.  457  (3  M.  &  8.  171). 

JURE.  435  (1  M.  &  S.  ||  is  E.  E.  495  (7  Taunt.  843;  1 
29»)-  Moow,80). 
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to  a  determination  on  this  question;  but  there  is  not  one  of       Vress 

them  which  can  be  considered  at  variance  with  the  plaintiff's      pabker. 

claim.     In  Doe  dem.  Browne  v.  Greening,  the  testator  devised 

all  his  estate  **  in  any  lands,  tenements,  and  hereditaments  at 

Goscomb."     The    question    was    the    same    as    in   Doe  dem. 

Chichester  v.   OxendenA      In   both    cases    there  was   a    local 

description  of  property,  by  which  it  was  clear  that  the  testator 

intended  nothing  to  pass  which  was  out  of  the  boundary  of  the 

description,  and  all  that  the  court  decided,  was,  that  evidence 

should  not  be  admitted  to  give  a  different  sense  to  a  word 

properly  denoting  local  description.      In  Paid  v.  Paul,  where 

one  had  devised  lands  by  the  description  of  his  farm  at  Beving- 

ton,  in  the  tenure  and  occupation  of  J.  S.,  in  whose  lease  there 

was  an  exception  of  the  woods  and  timber,  it  was  held  by  Lord 

Mansfield  that  the  woods  and  timber  passed  under  the  will, 

the  words,  "  in  the  tenure  and  occupation  of  J.  S.,"  being  only 

words  of  additional  description,  after  *the  property  had  been      C  **59  3 

suflSciently  designated  by  the  words,  "  at  Bevington."    In  Down 

V.  Doivn,  the  question  was,  whether  land  which  had  been  separated 

from  a  farm  for  the  convenience  of  the  lessor,  would  pass  under 

a  devise  of  the  farm.    In  that  case,  the  lease  was  of  itself  the 

strongest  evidence  to  shew  of  what  the  farm  consisted ;  for  the 

land  in  dispute  was  excepted ;  which  proved  that,  but  for  the 

exception,  it  would  have  passed  under  a  demise  of  the  farm. 

Ooodtitle  V.  Southern  is  a  decision  adverse  to  the  defendant. 

The  devise  there,  was,  of  "  all  my  farm,  called  Trogues  Farm, 

now  in  the  occupation  of  A.  Clay ;  "  and  evidence  was  admitted 

to  shew  that  the  testator  had,  in  a  notice  to  quit,  applied  the 

name  of  Trogues  Farm  to  two  other  closes  besides  those  which 

were  in  the  possession  of  A.  Clay.    Lord  Ellenbobough  says,t 

**  Parcel  or  no  parcel  is  always  a  question  of  evidence  for  a  jury; 

and  in  the  same  manner  it  was  competent  to  shew  here,  if  there 

was  any  doubt,  that  the  two  closes  were  parcel  of  Trogues  Farm, 

by  which  name  the  thing  devised  was  sufficiently  ascertained. 

The  testator  certainly  contemplated  these  closes  as  parcel  of 

Trogues  Farm  when  he  gave  the  notice  to  quit.    That  is  clearly 

an  exposition  of  the  description  which  he  used  in  his  will.    As 

t  12  R.  E.  619  (3  Taunt.  147).  t  1^  K.  B.  at  p.  437  (1  M.  &  S.  301). 

B.B. — ^VOL.  XXVn.  Y  Y 
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PSE88  to  the  argument,  that  the  words  of  the  devise  are  satisfied  by 
Pakkeb.  applying  them  to  the  farm  in  Clay's  occupation,  and  therefore 
cannot  be  extended  to  the  closes  in  question;  it  may  be  answered, 
that  if  these  closes  were  parcel  of  Trogues  Farm,  the  word 
'air  in  the  devise  would  not  be  satisfied  without  including 
them.  The  testator  was  mistaken  as  to  the  person  in  whose 
occupation  the  two  closes  were;  but  the  devise  is  sufficiently 
comprehensive :  it  is  clear  that  he  meant  to  pass  all  which  was 
called  Trogues  Farm,  which  is  a  plain  and  certain  description  ; 
and  that  the  defective  description  of  the  occupation  will  not  alter 
the  devise."  It  was  holden,  therefore,  to  be  entirely  a  question 
[  *460  ]  of  evidence ;  '^and  evidence  has  been  let  in  here,  to  shew  the 
state  of  the  property  at  the  time  of  the  deivise,  which  was  the 
real  point  to  be  determined.  If  the  second  devise  had  stood 
alone,  the  words, ''  all  my  freehold  tenement  in  the  occupation 
of  Edwards  "  might  have  carried  the  whole  dwelling,  and  ''  the 
occupation  of  Edwards"  have  been  deemed  mere  words  of 
description.  But  we  must  look  to  the  whole  will,  and  the  situa- 
tion of  the  testator  at  the  time  of  making  it,  and  then  the 
evidence  which  has  been  admitted  becomes  of  the  utmost  im- 
portance. The  testator,  who  was  owner  of  both  the  houses,  was 
entitled  to  divide  them  as  he  pleased.  In  the  first  clause  of  the 
will,  he  says,  "  I  give  and  devise  to  my  eldest  son  Robert  Press, 
(the  plaintiff,)  all  that  my  freehold  messuage  or  tenement, 
situate  in  the  parish  of  the  Holy  Trinity,  in  Cambridge,  wherein 
he  now  lives,  with  the  yard,  back  estate,  and  premises  thereto 
belonging,  part  of  which  is  now  in  my  own  occupation,  and 
other  part  thereof  is  in  the  occupation  of  Mr.  Chapel  and  Mr. 
Moore,  to  hold  the  said  messuage  or  tenement,  hereditaments 
and  premises,  with  the  appurtenances  thereunto  belonging,  unto 
my  said  son,  his  heirs  and  assigns."  If  we  stop  here,  and  find 
that  the  devisee  and  testator,  when  in  possession  of  the  house, 
had  used  the  coal  cellar,  no  one  can  doubt  that  it  was  intended 
the  coal  cellar  should  pass.  But  he  goes  on  and  devises,  '*  Also 
I  give  and  devise  unto  my  eldest  daughter  Ann  Parker,  (wife  of 
defendant,)  all  that  my  freehold  front  messuage  or  tenements  in 
King  Street,  in  the  said  parish  of  the  Holy  Trinity,  with  the 
appurtenances  thereto  belonging,   now  in   the  occupation   of 
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Edwards,  with  a  right  of  way  and  passage  from  time        Press 

to  time,  and  at  all  times  unto,  out  of,  and  from  the  yard  pabkbb. 
adjoining  to  the  same,  and  the  use  of  the  pump  and  privy  being 
in  the  said  yard.  To  hold  the  said  messuage  or  tenement,  and 
hereditaments,  with  the  ^appurtenances  thereunto  belonging,  [  *46i  ] 
unto  my  said  daughter  for  and  during  her  natural  life."  Now, 
where  two  clauses  in  a  will  are  utterly  inconsistent  the  one  with 
the  other,  in  general,  the  latter  of  the  two  must  prevail ;  but 
the  Court  must  make  both  clauses  available  wherever  it  is 
possible  to  do  so,  and  here  the  Court  can  do  so,  if  the  words, 
'*  now  in  the  occupation  of  Edwards,"  are  anything  more  than 
mere  words  of  description.  Take  them  as  words  of  quantity, 
and  the  two  clauses  are  clear  and  reconcileable.  But  there  are 
other  words  which  clearly  show  that  the  testator  did  not  con- 
sider he  had  given  the  whole  house,  but  only  that  part  of  it 
occupied  by  Edwards,  for  he  has  specified  the  right  of  way  into 
the  yard,  and  the  use  of  the  pump  and  privy  there,  all  of  which 
would  have  passed  by  the  larger  words,  had  it  not  been  clear 
that  he  proposed  to  employ  them  in  a  confined  sense.  The 
testator  was  fully  aware  of  what  he  was  doing,  and  intended 
the  plaintiff's  house  should  be  taken  as  he  had  been  accustomed 
to  enjoy  it.  With  the  assistance  of  the  evidence,  the  latent 
ambiguity  is  removed,  and  it  clearly  appears  that  the  coal-cellar 
was  to  go  with  the  plaintiff's  house,  and  not  with  that  occupied 
by  Edwards. 

BURROUOH,  J.  :  + 

It  having  been  admitted  that  the  cellar  in  question  was  within 
the  boundary  of  the  defendant's  house,  there  is  no  ground  for 
complaining  that  evidence  on  that  point  has  been  improperly 
rejected.  At  the  time  of  making  the  will,  the  testator  had 
divided  the  property  in  question,  of  which  he  describes  one  part 
as  being  in  his  own  and  the  plaintiff's  occupation,  and  the  other 
in  the  occupation  of  Edwards,  and  he  clearly  intended  to  dispose 
of  it  in  the  way  it  was  then  occupied.  *The  description  of  the  [  *^^  ] 
second  tenement  shews  to  demonstration  that  this  was  his 
intention. 

t  Park,  J.  was  absent  at  Chambers. 

yy2 
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Pbbbs        Gabblbb,  J. : 

V, 

Pabkbb.  The  case  of  Doe  dem.  Clements  v.  CoUins\  very  much 
resembles  the  present.  There,  the  testator,  who  was  tenant  for 
years,  of  a  house,  garden,  stables,  and  coal-pen,  bequeathed 
**  the  house  I  live  in,  and  garden,  to  H.  Clements  :  "  and  it  was 
holden  the  stables  and  coal-pen  passed.  Ashhuest,  J.  said, 
**  the  testator's  intention  appears  to  have  been  to  give,  by  the 
bequest  of  his  house,  every  thing  which  was  in  his  occupation, 
as  proper  and  convenient  for  the  occupation  of  the  house."  He 
certainly  says,  he  should  have  doubted  as  to  the  coal-pen  if  it 
had  been  proved  to  have  been  ever  annexed  to  any  other  tene- 
ment ;  but  neither  of  the  other  Judges  express  any  such  doubt. 

In  the  present  case,  it  is  clear  that  the  testator  used  the 
cellar  in  question  for  his  own  purposes,  and  that  it  continued 
to  be  used  with  the  house  in  which  the  plaintiff  resided ;  he 
then  gives  to  the  plaintiff  what  the  plaintiff  occupied,  and  to  the 
defendant  what  Edwards  occupied,  and  those  two  occupations 
make  up  the  whole  property;  there  cannot  be  a  clearer  case, 
and  the  rule  which  has  been  obtained  must  be 

Discharged. 


l^i^'  WICKES  V.   CLUTTERBUCK. 

Feb.  1. 

(2  Bing.  483—496 ;  8.  C.  10  Moore,  63 ;  3  L.  J.  C.  P.  67.) 

r  488  1 

If  a  warrant  of  commitment  does  not  Bhew  an  offence  over  which  the 

magistrate  who  issued  it  has  jurisdiction,  an  action  lies  against  him  for 
the  commitment,  although  there  might  have  been  a  previous  regular 
conviction. 

A  direction  to  the  jury,  partially  incorrect,  is  not  a  groimd  for  a  new 
trial,  where  the  verdict  is  consistent  with  the  justice  of  the  case. 

The  plaintiff  declared  against  the  defendant  in  trespass,  for 
having  assaulted  and  caused  him  to  be  assaulted,  apprehended, 
unlawfully  imprisoned  and  detained  in  prison  for  a  long  time, 
without  any  reasonable  or  probable  cause.    Plea,  not  guilty. 

At  the  Hertford  Summer  Assizes,  1824,  it  appeared  that  the 

plaintiff  had  been  apprehended  under  a  warrant  issued  by  the 

[*484]       defendant  as  a  magistrate  of  the  *county  of  Herts,  and  had 

f  1  E.  B,  529  (2  T,  E.  498). 
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been  convicted  under  the  5  Geo.  III.  c.  14,1  s.  S,t  on  the  oaths 
of  the  Honourable  and  Eeverend  William  Gapel  and  another,  of 
attempting  *'  to  take,  kill,  and  destroy  the  fish  in  a  certain  pond 
or  pool  of  water,  called  the  Beservoir,  in  the  parish  of  Aldenham, 
in  the  liberty  of  St.  Alban's,  by  fishing  in  the  said  pool  or  pond 
with  a  fishing  rod  and  fishing  line,  with  intent  to  take,  kill,  or 
destroy  the  fish  preserved  therein,  without  the  consent  of  the  said 
Hon.  and  Bev.  Wm.  Gapel,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided;  he,  the  said  Wm.  Gapel, 
being  then  and  there  owner  of  the  fishery  within  the  said  pond 
or  pool  of  water,  and  the  said  J.  Wickes  not  then  and  there 
having  any  just  right,  or  any  reasonable  or  probable  claim  or 
cause  to  take,  kill,  carry  away,  or  to  destroy,  or  to  attempt 
to  take,  kill,  or  destroy  any  fish  in  the  said  pond  or  pool 
of  water,  the  said  pond  or  pool  not  then  being  in  a  park  or 
paddock,  or  in  any  garden,  orchard,  or  yard  adjoining  or  belong- 
ing to  any  dwelling-house,  but  then  being  in  other  inclosed 
ground,  then  and  there  being  private  property  in  the  parish  of 
Aldenham  aforesaid : "  whereupon  he  had  been  fined  in  the  sum 
of  51. ,  and  refusing  to  pay  the  fine,  was  committed  to  prison  by 
the  defendant  for  seven  days.  The  reservoir,  in  which  the 
plaintiff  had  fished,  belonged  to  the  Grand  Junction  Ganal  Com- 
pany. It  consisted  of  about  60  acres,  which  had  formed  part  of 
Aldenham  common,  and  was  surrounded  by  a  fence,  except 
where  a  turnpike  road  was  carried  across  it  on  a  kind  of  cause- 
way. On  each  side  of  the  turnpike  road  were  rails,  and  over 
these  rails  the  plaintiff  had  projected  his  rod  *and  line.  The 
fishery  belonged  to  the  lord  of  the  manor,  who  had  let  it  to  the 
said  Wm.  Gapel. 

The  plaintiff,  who  had  asserted  a  kind  of  right  to  fish  from 
the  road,  seemed  in  some  measure  to  exult  at  the  sentence 
of  the  magistrate,  and  refused  all  accommodation  during  his 
imprisonment. 


t  Repealed  (as  to  England)  7  &  8 
Geo.  rV.  c.  27.  The  modem  enact- 
ment (in  a  modified  form)  is  24  &  25 
Yict.  c.  96,  s.  24,— E.  0. 

X  By  which  it  is  enacted,  **  That 
any  person  who  shall  kill  or  destroy 


the  fish  in  any  river  or  stream,  pond 
or  pool,  or  other  water,  being  law- 
fully conyicted,  shall  forfeit  and  pay, 
for  every  such  offence,  the  sum  of  5/. 
to  the  owner  of  the  fishery." 


WiCKVS 
V. 

Clutteb- 

BUOK. 


[  •  486  ] 
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WicKEB  The  warrant  of  commitment  put  in  by  the  defendant  was  as 

Cluttxb-     follows : 

BUCK. 

"  Liberty  of  St.  Alban's  in  the  county  of  Hertford. — To  Henry 
Simmonds,  constable  of  Watford,  and  also  to  the  keeper  of  the 
house  of  Correction  at  St.  Alban's  in  the  said  liberty. 

''Forasmuch  as  Joseph  Wickes,  of  the  parish  of  Bushey  in 
the  said  county,  corn-dealer,  is  convicted  before  me,  Bobert 
Clutterbuck,  Esq.,  one  of  his  Majesty's  justices  of  the  peace  for 
the  said  liberty  and  county,  on  the  complaint  of  the  Honourable 
and  Beverend  William  Gapel,  and  on  the  oath  of  Thomas 
Harrison,  servant  to  the  Grand  Junction  Canal  Company,  for 
fishing  with  a  rod  and  line  in  a  pond  or  pool  of  water  commonly 
known  by  the  name  of  the  reservoir  in  the  parish  of  Aldenham 
in  the  said  liberty,  on  the  16th  day  of  May  instant ;  the  right  of 
fishing  in  the  said  pond  or  pool  being  the  private  property  of  the 
Honourable  and  Beverend  William  Capel : 

''And  whereas  the  said  Joseph  Wickes  is  duly  convicted  by 
me,  the  said  justice,  in  the  penalty  of  five  pounds,  and  the  said 
Joseph  Wickes  refusing  to  pay  the  same,  these  are,  therefore,  to 
require  you,  the  said  Henry  Simmonds,  to  convey  the  said 
Joseph  Wickes  to  the  house  of  correction  at  St.  Alban's,  and 
deliver  him  to  the  keeper  thereof ;  and  you,  the  said  keeper  of 
the  said  house  of  correction,  are  hereby  required  to  receive  the 
said  Joseph  Wickes  into  your  custody  in  the  said  house  of  cor- 
[  *486  ]  rection,  and  him  safely  keep  for  the  space  of  seven  *days,  unless 
the  said  penalty  of  five  pounds  shall  be  sooner  paid.  Given 
under  my  hand  and  seal  the  18th  May,  1822. 

*'  Bobert  Clutterbuck.    (L.  S.)  " 

The  case  of  Brittain  v.  Kinnairdf  was  relied  on  by  the 
defendant,  as  an  authority  to  shew  that  the  conviction  was  con- 
clusive evidence  in  his  favor,  and  that  it  was  not  competent  to 
the  plaintiff  to  controvert  the  facts  it  alleged. 

But  the  learned  Judge  who  tried  the  cause,  stated  to  the  jury 

that  the  plaintiff  might  shew  the  reservoir  not  to  be  within 

enclosed  ground;   that  the  conviction  did  not  bring  the  case 

within  the  Act  of  Parliament ;  that  the  case  itself  was  not  within 

t  21  B.  B.  680  (1  Brod.  &  Bing.  432 ;  4  Mooro,  60). 
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the  jarisdiction  of  the  magistrate ;  and  that  the  plamtiff  was      Wickes 
entitled  to  a  verdict.    A  verdict  was  accordingly  found  for  him,     clutter- 
with  86Z.  damages.  »^c^- 

Toddy,  Serjt.  obtained  a  rale  nisi  to  set  aside  this  verdict 
and  have  a  new  trial,  on  the  ground  of  an  alleged  mis-direction 
by  the  learned  Judge  who  tried  the  cause. 

Vaughan  and  Lawes,  Serjts.,  who  shewed  cause  against  the 
rule,  offered  to  consent  to  a  new  trial  upon  the  merits  only; 
which  being  rejected,  they  proceeded  to  argue  that  the  warrant 
of  apprehension  and  conviction  were  both  bad,  and  as  such  could 
not  constitute  any  justification  to  the  magistrate ;  but  the  Court 
ultimately  stopped  the  argument  on  these  points,  and  confined 
their  judgment  to  the  warrant  of  commitment.  This,  it  was 
contended,  could  not  operate  in  defence  of  the  magistrate,  since 
it  failed  to  state  any  offence  over  which  the  magistrate  had 
jurisdiction,  and  did  not  even  pursue  the  terms  of  the  conviction, 
so  that  *it  could  not  be  collected  from  the  warrant  whether  the  [  *487  ] 
plaintiff  was  committed  for  the  offence  alleged  in  the  conviction 
or  for  any  other.  The  warrant  was  good  for  nothing;  and  if 
death  had  been  occasioned  in  resisting  the  execution  of  it,  the 
offence  so  committed  would  not  have  amounted  to  murder,  as 
in  the  case  of  a  regular  warrant.  If  this  action  did  not  lie 
against  the  magistrate  for  an  improper  commitment,  the  plaintiff 
had  no  remedy,  for  by  24  Geo.  U.  c.  44,  s.  6,  the  warrant,  how- 
ever informal,  was  a  justification  to  the  constable ;  and  that 
statute  had  expressly  enacted,  that  where  any  wrong  was 
done,  the  action  should  be  brought  against  the  magistrate 
himself. 

By  stat.  7  Jac.  c.  5,1  the  privilege  was  conferred  on  the 
magistrate  of  giving  in  evidence,  under  the  general  issue,  the 
conviction,  and  matters  done  under  it.  Nevertheless  the  power 
of  giving  such  matters  in  evidence  would  not  render  them  an 
answer  to  the  action,  unless  they  would  have  been  an  answer  if 
pleaded  before  the  statute.     But  before  the  statute,  the  magis- 

t  Bepealed  as  to  justioes  of  the  but  substantially  re-enacted  by  a.  10 
peace,  &c.,  11  &  12  Vict.  c.  43,  s.  17,      of  same  Act.— B.  G. 
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WicKEB  trate'B  warrant,  if  illegal  on  the  face  of  it,  would  not  have  been  an 
Clutter-  answer  to  the  action ;  for,  if  it  would,  all  actions  against  magis- 
BucK.  trates  for  misdoing  would  be  in  vain.  The  case  of  Brittain 
V.  Kimiaird  was  distinguishable  from  the  present,  for  that  was 
a  proceeding  in  rem ;  there  was  no  commitment ;  and  the  con- 
viction was  good  on  the  face  of  it.  But  Rogers  v.  Janes,}  (in 
which  it  was  holden  that  a  magistrate  could  not  justify  a  com- 
mitment under  a  warrant  which  did  not  pursue  the  conviction,) 
was  in  point  for  the  plaintiff,  and  Lord  Mansfield  said,  in  Rex 
V.  Corden^l  ''that  a  tight  hand  ought  to  be  holden  over  these 
summary  convictions."  Morgan  v.  Hughes,^  and  Hill  v.  Bate- 
man^^,  shew  that  trespass  is  the  proper  form  of  action  in  which 

[  *48^  ]  to  sue  the  magistrate  where  he  ^has  acted  without  jurisdiction, 
and  Rex  v.  Daman^  decides  that  he  has  no  jurisdiction  in  a  case 
like  the  present,  unless  it  appear  on  the  face  of  the  proceedings 
that  the  information  was  at  the  instance  of  the  owner  of  the 
fishery,  and  judgment  prayed  on  his  behalf. 

Toddy  and  Cross,  Serjts.,  in  support  of  the  rule,  were  desired 
by  the  Court  to  pass  by  the  warrant  of  apprehension  and  con- 
viction, and  to  support  the  warrant  of  commitment. 

They  thereupon  argued,  that  assuming  the  conviction  to  have 
been  good,  a  magistrate  ought  not  to  be  punished  for  a  mere 
clerical  error  in  the  warrant  of  commitment.  That  such  a 
liability  would  deter  magistrates  from  acting  in  the  commission 
of  the  peace. 

That  though  an  inferior  officer  must  rely  on  the  warrant 
under  which  he  acts,  the  magistrate  is  justified  by  the  conviction 
alone,  and  the  warrant  is  not  in  issue ;  which  is  the  reason  why 
the  24  Geo.  II.  c.  44,  requires  the  magistrate  to  be  joined  in 
actions  against  the  constable ;  and  if  the  warrant  were  never  so 
perfect  it  would  not  constitute  a  justification  for  the  magistrate, 
unless  he  could  support  his  conviction. 

According  to  Hawkins,  c.  IS,  s.  25,  it  is  in  the  discretion  of 
the  magistrate  whether  he  shall  insert  in  the  warrant  the  special 

t  P.  389  ante  (1  Eyan  &  Moody,  §  2  T.  E.  225. 

129).  II  IStr.  710. 

t  4  Burr.  2281.  1[  2  B.  &  Aid.  378. 
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charge  of  commitment  or  not,  and  the  only  reason  for  the  inser- 
tion seems  to  be  to  ensure  the  punishment  of  the  officer  in  case 
of  escape.  If  the  magistrate  had  justified  in  a  special  plea 
previous  to  the  passing  of  the  act  of  7  Jac.  c.  5,  and  24  Geo.  II., 
he  need  not  have  set  out  the  warrant ;  it  would  have  been  suffi- 
cient to  rely  on  the  conviction,  and  the  case  is  not  altered  by  his 
being  allowed  to  plead  the  general  issue.  Rogers  v.  Jones  is 
distinguishable  from  the  present  case,  inasmuch  as  the  convic- 
tion and  commitment  proceeded  *on  two  different  Acts  of  Parlia- 
ment, whereas  it  is  sufficiently  clear  in  the  present  case,  that 
the  warrant  of  commitment  relates  to  the  conviction  ;  and  it  has 
never  been  holden  necessary,  in  a  process  of  execution,  to  set 
out  the  whole  judgment  to  which  it  relates;  or  if  necessary 
the  judgment  is  virtually  set  out  by  the  reference  to  it  in  the 
warrant.  From  Bottcher's  case,t  it  may  be  collected  that  the 
only  effect  of  an  informality  in  the  warrant  is  to  throw  on  the 
magistrate  the  burthen  of  supplying  the  defect  by  evidence,  and 
in  Brace's  case!  Lord  Holt  said  there  was  no  pretence  for 
bringing  an  action  against  a  judicial  officer  for  such  a  slip  as 
this.  In  Hill  v.  Bateman  the  magistrate  had  altogether  usurped 
the  jurisdiction  he  exercised.  In  Morgan  v.  Hughes  no  com- 
plaint had  been  made  before  the  magistrate,  and  in  Massey  v. 
JohnsoUy^  it  did  not  appear  on  the  conviction  that  any  informa- 
tion had  been  laid.  But  Brittain  v.  Kinnaird  is  in  point  for  the 
defendant,  and  in  Gray  v.  Cookson\\  Lord  Ellbnborough  says, 
''as  to  the  objection  upon  the  stat.  48  Geo.  III.  c.  141,11  magis- 
trates were  before  protected  in  an  action  of  trespass  by  a  sub- 
sisting conviction  good  upon  the  face  of  it,  and  the  Act  meant 
to  protect  them  still  further,  to  a  certain  extent,  in  a  case  where 
before  they  were  left  unprotected  by  the  quashing  of  the  convic- 
tion. Even  before  this  statute,  I  had  alw&ys  considered  that  if 
a  conviction  were  produced  at  the  trial,  which  would  justify  the 
imprisonment,  that  was  sufficient."  At  all  events,  the  plaintiff 
ought  to  have  shewn  that  he  sustained  some  damage  by  the 
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clerical  error  in  the  conviction,  and  the  Judge  ought  to  have 
directed  the  jury  that  the  cause  of  action  arose,  not  on  an 
improper  assumption  of  jurisdiction,  but  on  a  mere  omission  in 
the  warrant. 


[*w]       Best,  Ch.  J.: 

We  have  been  told  by  the  counsel  for  the  defendant,  that 
gentlemen  will  not  act  under  the  commission  of  the  peace,  if 
they  are  held  liable  to  actions  for  defects  in  their  warrants. 
I  have  too  high  an  opinion  of  the  wisdom  and  public  spirit  of 
that  most  valuable  body  of  men,  the  magistracy  of  England,  to 
apprehend  any  such  consequence. 

Important  as  the  duties  of  a  magistrate  are,  a  man  of  ordinary 
sound  understanding  and  singleness  of  heart  will  have  no  diffi- 
culty in  discharging  them  satisfactorily  to  himself  and  the 
country,  and  will  find  that  he  has  all  the  protection  from  the 
law  that  he  can  desire.  He  is  not  to  be  called  on  to  answer 
criminally,  unless  it  can  be  clearly  proved  that  he  was  actuated 
by  corrupt  motives.  Considering  the  thousands  that  there  are 
in  this  kingdom  devoting  their  gratuitous  services  to  the  country 
as  magistrates,  it  is  most  honorable  to  the  magistracy,  and 
most  fortunate  for  the  community,  that  an  instance  seldom 
occurs  of  one  of  them  being  found  to  have  acted  intentionally 
wrong. 

If,  by  the  mistake  of  a  magistrate,  any  man  is  injured,  he 
cannot  maintain  any  action  for  his  injury,  against  the  magis- 
trate, without  giving  him  notice  of  his  intention  to  bring  the 
action  one  month  before  it  is  brought ;  during  that  time  the 
magistrate  may  ascertain  the  extent  of  the  injury,  and  protect 
himself  against  the  action  by  the  tender  of  sufficient  amends. 
No  honorable  man  will  consider  that  he  degrades  himself,  or 
the  body  to  which  he  belongs,  by  such  a  tender.  When  a  man 
has  injured  another,  even  through  inadvertence,  he  will  be  dis- 
posed, not  only  for  the  sake  of  justice,  but  that  he  may  keep  his 
place  in  the  estimation  of  the  public,  promptly  to  offer  redress. 

We  cannot  bind  the  law  to  favour  any  description  of  persons, 
however  meritorious.  Stimma  ratio  et  sapientia  bani  cit'is  eat 
omnes  aquitate  eddem  continere. 
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I  am  of  opinion  that  the  warrant  of  commitment,  in  this 
case,  is  bad.  It  is  not  necessary,  therefore,  to  consider  the 
warrant  of  apprehension,  the  conviction,  or  any  other  proceeding 
previous  to  the  warrant  of  commitment.  It  contains  in  it 
nothing  which  gives  the  magistrate  any  jurisdiction,  much  less 
any  cause  for  fine  or  commitment.  The  warrant  states  that  the 
plaintiff  was  duly  convicted  before  the  defendant  for  fishing  with 
a  rod  and  line  in  a  pond  or  pool  of  water,  commonly  known  by  the 
name  of  the  Beservoir,  the  right  of  fishing  in  the  said  pond  or 
pool  being  in  the  Honorable  and  Beverend  William  Capel.  This 
pond  or  pool  may,  for  any  thing  that  appears,  be  on  an  open 
common,  or  in  some  uninclosed  land  by  the  side  of  a  road,  and 
accessible  to  all  the  world.  Such  a  pond  or  pool  would  not  be 
within  the  protection  of  the  statute  5  Geo.  III.  c.  14.  To  bring 
the  case  within  that  statute,  the  pond  or  pool  must  be  in  some 
enclosed  ground  which  shaU  be  private  property.  The  object  of  the 
Legislature  was  to  prevent  trespassers  from  intruding  into  parks, 
gardens,  and  inclosed  places,  and  also  to  preserve  fish  in  those 
waters  in  which  the  owner  would  be  most  desirous  of  preserving 
them.  Although,  therefore,  a  trout  in  a  river  running  through 
a  common  is  of  equal  value  with  a  trout  in  a  river  running 
through  a  park  or  garden,  the  taking  of  trout  from  the  stream  on  a 
common  is  only  a  trespass,  whilst  the  taking  one  from  a  stream 
in  a  park  or  garden  is  a  transportable  offence ;  and  the  taking 
one  from  a  stream  in  enclosed  grounds  subjects  the  person 
taking  it  to  a  penalty  of  5Z.,  and  to  six  months'  imprisonment, 
if  he  is  unable  to  pay  this  penalty.  It  is  of  the  essence  of  this 
offence  that  the  fishing  should  be  in  inclosed  grounds  and  private 
property,  and  yet  nothing  of  this  appears  on  the  warrant. 

But  it  has  been  said  that  the  law  does  not  require  the  offence 
to  be  stated  in  the  commitment.  It  is  not  perhaps  necessary 
that  the  offence  should  be  stated  with  ^the  same  precision  in 
the  warrant  of  commitment  as  in  the  conviction,  but  enough 
should  be  stated  to  shew  an  authority  to  imprison;  without 
such  a  statement  the  officer  cannot  arrest.  A  man  is  not  to  be 
deprived  of  his  liberty  by  a  warrant  which  only  shews  that  he 
has  committed  a  trespass  by  fishing  where  he  had  no  right  to 
fish.    Hawkins,  in  his  Pleas  of  the  Crown,  a  book  of  great 
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authority  (b.  ii.  c.  16,  8.  15),  says  that  the  offence  oaght  to  be  set 
forth  with  convenient  certainty,  otherwise  the  officer  is  not 
punishable  for  suffering  the  party  to  escape;  and  the  Court 
before  whom  he  is  brought  by  habeas  corpus  ought  to  discharge 
or  bail  him.  A  man  cannot  be  legally  imprisoned  whom  it  is 
the  duty  of  a  Court  to  discharge,  and  who  may  escape  with 
impunity:  such  imperfect  warrants  provoke  resistance  to  the 
officers  who  are  charged  to  execute  them. 

Another  point  has  been  made ;  namely,  that  the  officer  execut- 
ing the  warrant,  who  is  not  to  blame,  is  liable  to  an  action ;  but 
not  the  magistrate,  who  is.  In  trespass  all  are  principals ;  and 
if  an  order  be  unlawful,  he  who  gives  it  is  as  much  responsible 
as  he  who  executes  it.     (2  Boll.  Abr.  55, 1.  10.) 

Farther,  it  has  been  insisted  that  the  conviction  will  protect 
the  magistrate.  It  has  more  than  once  been  decided  that  in  an 
action  against  a  magistrate,  a  plaintiff  is  not  permitted  to  con- 
trovert the  facts  stated  in  a  conviction  drawn  up  by  such  magis- 
trate. I  am  not  prepared  to  go  farther,  and  say  that  if  the  con- 
viction state  an  offence  which  would  justify  a  magistrate  in 
issuing  a  warrant  of  commitment,  that  conviction  will  protect 
him  if  he  cause  a  person  to  be  arrested  and  imprisoned  on  a 
warrant  which  states  no  ground  for  such  arrest  and  imprison- 
ment. In  the  case  of  Gray  v.  Cookson,^  to  which  we  have  been 
referred,  the  warrant  stated  an  offence  which  authorized  the 
commitment,  but  did  not  state  that  *8uch  offence  was  regularly 
proved  in  the  presence  of  the  party  committed.  That  case  is 
therefore  unlike  the  present.  Admitting  that  the  Judge  was 
wrong  in  allowing  evidence  to  be  given  in  contradiction  of  the 
conviction,  still  if  the  warrant  of  commitment  is  illegal,  the 
plaintiff  is  entitled  to  the  verdict,  and  we  do  not  grant  a  new 
trial  for  mis-direction,  if  the  verdict  be  right. 

It  is  insisted  that  the  damages  would  not  have  been  so  large  if 
the  jury  had  been  told  only  to  give  damages  on  account  of  the 
irregularity  of  the  warrant  of  commitment. 

I  think  the  defendant  has  no  right  to  complain  of  the  damages, 
when  he  refuses  to  go  down  to  trial  on  the  merits  of  the  case. 
The  plaintiff  offers  to  consent  to  a  new  trial  if  the  defendant 
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will  allow  him  to  prove  what  the  case  really  was,  and  not  shut  Wickbs 

him  out  of  that  proof  by  his  conviction.  Clutter- 

This  offer  the  defendant  has  refused;  I  therefore  think  his       ®^^^- 
rule  should  be  discharged. 

Pabk,  J. : 

A  very  strict  construction  ought  to  be  put  upon  all  statutes  so 
penal  as  that  which  has  been  the  occasion  of  the  present  action, 
and  the  objection  raised  on  the  part  of  the  plaintiff  does  not 
relate  to  a  mere  literal  blunder,  but  to  an  error  in  substance. 
The  case  of  Rogers  v.  Jones,  which  is  in  point  for  the  plaintiff,  is 
very  distinguishable  from  that  of  Brittuin  v.  Kinnaird,  of  which 
at  the  time  of  trying  Rogers  v.  Jones  I  was  fully  aware,  having 
myself  formed  one  of  the  Court  at  the  time  Brittain  v.  Kinnaird 
was  decided.  In  Brittain  v.  Kinnaird  there  was  no  warrant  of 
commitment ;  the  subject  matter  of  the  conviction  was  a  boat, 
and  the  conviction  was  holden  conclusive  as  to  that  fact ;  but 
here  the  magistrate  is  to  get  rid  of  a  bad  commitment  by 
referring  to  a  previous  conviction.  In  this  perhaps  he  might 
have  succeeded  if  he  had  shown  that  the  commitment  pursued 
the  conviction,  *and  that  the  conviction  was  good,  which  for  [  *^^^  J 
the  present  purpose  I  will  assume  to  have  been  the  case.  But 
the  commitment  is  on  a  ground  totally  different  from  that 
charged  in  the  conviction,  and  how  am  I  to  know  there  were 
not  two  informations  against  the  party  ?  Besides,  the  commit- 
ment does  not  state  any  ingredient  of  the  offence  described  in 
the  act,  nor  any  offence  within  the  summary  jurisdiction  of  the 
magistrate  ;  and  it  is  not  enough  for  us  merely  to  believe  that  it 
refers  to  the  conviction  in  a  matter  which  ought  to  be  considered 
so  strictly.  In  the  case  of  Rogers  v.  Jones,  which  had  upon 
motion  for  a  new  trial,  the  sanction  of  the  Court  of  King's 
Bench,  the  plaintiff  had  been  convicted  under  the  6  Geo.  III. 
c.  48,  while  the  commitment  was  for  an  offence  against  the 
15  Car.  II.  c.  2 ;  and  it  was  held  that  the  magistrate  was  bound 
by  the  erroneous  commitment,  notwithstanding  the  regular 
conviction.  It  is  clear  therefore  that  in  the  present  case,  the 
commitment  being  defective,  the  magistrate  cannot  rely  on  it, 
although  the  conviction  might  have  been  regular. 
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grounds  different  from  those  suggested  by  him,  that  this  is  a 
case  of  great  importance  to  magistrates.  It  is  important  to 
point  out  to  them,  that  in  the  exercise  of  a  summary  jurisdic- 
tion, they  ought  not  to  undertake  matters  to  which  they  are  not 
equal ;  that  they  cannot  be  too  careful  in  seeing  that  their  pro- 
ceedings are  correct,  and  that  if  they  err,  they  are  liable  to  the 
consequences  of  their  error.  In  pursuing  the  powers  entrusted 
to  them  by  statutes  such  as  that  under  which  the  defendant  has 
acted,  they  ought  to  be  narrowly  and  strictly  watched.  Their 
proceedings  are  summary,  the  party  charged  before  them  has 
[  *496  ]  not  the  benefit  of  a  jury  to  consider  his  case ;  and  if  *the 
conduct  of  the  magistrates  were  not  open  to  investigation,  he 
might  be  subjected  to  great  oppression. 

The  first  question  in  the  present  cause  is,  has  the  defendant 
caused  the  imprisonment  of  which  the  plaintiff  complains? 
Now,  he  issued  a  warrant  under  which  the  plaintiff  was  com- 
mitted, as  it  were,  in  execution,  and  is  therefore  causa  causans  of 
the  injury.  Is  the  warrant  good  ?  No.  It  states  no  offence  at 
all,  but  a  mere  civil  injury,  for  which  the  remedy  was  by  action 
at  law.  If  there  was  a  previous  legal  conviction,  why  did  not 
the  warrant  of  commitment  pursue  it  ?  This  is  not  like  the  case 
of  a  common  assault,  and  the  magistrate  is  much  to  blame  who 
does  not  observe  caution,  and  take  a  regular  information  in 
writing  before  he  proceeds  to  convict.  The  defect  in  the 
warrant  is  not,  as  it  has  been  urged,  a  mere  clerical  error,  but 
a  substantial  insufficiency.  I  incline  to  think  the  warrant  was 
void,  at  all  events  it  was  clearly  illegal. 

As  to  the  Judge's  summing  up,  if  in  consequence  of  any  mis- 
direction a  verdict  had  been  obtained  against  the  facts  and 
justice  of  the  case,  there  might  be  ground  for  a  new  trial ;  but 
it  was  not  so  in  the  present  instance;  it  is  clear  the  plaintiff 
was  entitled  to  something,  and  it  is  not  for  us  to  measure  the 
amount  of  the  damages. 

Oaselee,  J. : 
I  agree  in  all  that  has  been  urged  as  to  the  protection  that 
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ought  to  be  extended  to  the  magistrate  in  the  honest  discharge 
of  his  duty,  and  if  the  defect  in  this  warrant  of  commitment 
.were  a  mere  clerical  error,  undoubtedly  no  action  would  lie. 
But  Rogers  v.  Jones  has  clearly  decided,  that  where  the  commit- 
ment varies  substantially  from  the  conviction,  the  conviction 
cannot  be  adduced  in  support  of  the  commitment.  My  doubt 
arose  from  thinking  that  the  commitment  in  the  present  case 
was  sufficiently  conformable  to  the  conviction,  *but  as  it  omits 
to  state  any  offence,  it  cannot  be  sustained ;  for  though  a  magis- 
trate may  draw  up  the  conviction  at  any  time,  yet  the  warrant  of 
commitment  ought  always  to  shew  an  offence ;  and  it  is  so  easy 
to  follow  the  words  of  the  act,  that  it  is  better  to  hold  in  all 
cases  that  they  shall  be  strictly  pursued  in  the  commitment, 
otherwise,  transactions  of  this  nature  would  be  open  to  the 
observation  that  it  was  in  the  magistrate's  power  to  supply  a 
conviction  and  information  conformable  with  the  commitment, 
but  inconsistent  with  the  real  facts  of  the  case.  I  think,  there- 
fore, that  this  warrant  was  bad,  and  could  not  be  amended.  But 
I  have  great  doubts  on  the  rest  of  the  case.  The  learned  Judge's 
direction  was  wrong  in  stating  that  the  conviction  was  not  con- 
clusive evidence  of  the  facts  contained  in  it,  and  it  ought  to  have 
been  understood  by  the  jury  whether  the  offence  had  been  com- 
mitted or  not,  for  this  might  have  had  a  material  effect  on  the 
amount  of  damages.  The  conduct  of  the  plaintiff  too  was  such 
as  make  it  appear  that  he  almost  courted  the  injury  he  com- 
plained of.  Upon  these  and  other  grounds,  I  should  have 
wished  to  grant  the  defendant  a  new  trial,  but  the  opinion  of  my 
learned  brothers  being  different,  this  rule  must  be 

Discharged. 
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1826.  HEDGES  V.  CHAPMAN  and  COUSENS. 

^^'  (2  BiDg.  623-^27 ;  8.  C.  10  Moore,  143  :  3  L.  J.  C.  P.  91.) 

[  ^^^  1  Trespass  for  false  imprisonxxient.    Plea,  that  a  horse  of  A.'8  haying 

been  taken  out  of  A.'8  close  without  his  consent,  and  haying  been  found 
in  plaintifTs  stable,  and  A.  haying  grounds  to  belieye,  and  belieying 
that  the  horse  had  been  stolen  by  plaintifP,  gaye  charge  of  the  plaintiff 
to  a  constable,  and  requested  him  to  take  the  plaintifP  into  custody,  to  be 
examined  by  a  justice  touching  the  offence ;  whereupon  the  constable 
and  A.,  in  his  aid  and  by  his  command,  laid  their  hands  on  the  plaintiff, 
who  resisted,  and  assaulted  the  constable  and  A.,  whereupon  they 
defended  themselyes,  and  took  the  plaintiff  and  conducted  him  to  a 
police  office :  Held,  ill. 

Trespass  for  assault,  battery,  and  false  imprisonment. 

Pleas,  first,  general  issue ;  second,  actio  non,  because  a  horse 
of  Chapman's  had,  without  his  consent,  been  taken  out  of  his 
close,  and  forced  over  a  fence  surrounding  it :  That  Chapman, 
for  these  reasons,  believing  the  horse  to  have  been  stolen,  and 
[  •624  ]•  finding  it  in  a  stable  of  *the  plaintiff,  and  having  strong  grounds 
to  believe,  and  believing  that  the  horse  had  been  stolen  by  the 
plaintiff,  requested  Cousens,  who  was  a  constable,  to  retake  the 
horse,  and  gave  charge  of  the  plaintiff  to  Cousens  for  having 
feloniously  stolen  the  horse,  and  requested  Cousens  to  take  the 
plaintiff  into  custody,  and  to  convey  him  and  the  horse  before  a 
justice  of  the  peace,  in  order  that  the  plaintiff  might  be  examined 
by  the  justice  touching  the  offence,  and  be  further  dealt  with 
according  to  law  ;  and  therefore  Cousens  as  such  constable,  and 
Chapman  in  his  aid  and  assistance,  and  by  his  command,  just 
before  the  time  when,  &c.  attempted  to  retake  the  horse,  and 
gently  laid  their  hands  on  the  plaintiff  in  order  to  take  him  into 
custody  on  the  charge  and  for  the  purpose  aforesaid,  whereupon 
the  plaintiff  and  divers  servants  of  his,  with  force  and  arms, 
violently  resisted  the  attempt  of  Cousens  and  Chapman  so  acting 
in  his  aid  and  assistance,  and  by  his  command,  to  retake  the 
horse,  and  take  the  plaintiff  into  custody ;  and  the  plaintiff  and 
his  servants  then  and  there  with  force  and  arms  assaulted 
Cousens  and  Chapman,  and  would  have  beat,  wounded,  and  ill- 
treated  them,  if  they  had  not  immediately  defended  themselves, 
whereupon  they  did  defend  themselves,  and  did  overcome  the 
resistance  of  the  plaintiff  and  his  servants,  and  did  retake  the 
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horse,  and  did  seize  and  lay  hold  of  and  take  the  plaintiff  into  Hsdoks 
custody  for  the  said  charge  of  felony,  and  conducted  him  as  a  chapman. 
prisoner  to  the  police  office,  to  be  there  examined,  and  he  was 
there  examined  by  a  justice  of  peace  touching  the  charge,  and 
was  upon  that  occasion  unavoidably  imprisoned  for  the  time 
mentioned  in  the  declaration ;  and  if  any  damage  was  done  to 
the  plaintiff  the  same  was  occasioned  by  the  resistance  of  the 
plaintiff  to  Cousens,  and  Chapman  acting  in  his  assistance,  and 
by  his  command  :  without  this,  &c. 

There  were  several  other  pleas  to  the  same  effect,  to  all  of       [626] 
which  there  was  a  general  demurrer  and  joinder. 

Vaughan,  Serjt.  in  support  of  the  demurrer : 

The  plea  is  ill,  as  far  as  concerns  Chapman,  for  a  party  cannot 
justify  the  taking  another  on  suspicion  of  felony,  unless  on  the 
plea  he  shew  a  reasonable  cause  of  suspicion  {Mure  v.  Kaye,^ 
Hawk,  P.  C.  b.  ii.  c.  12,  s.  18),  which  is  not  made  out  here ;  and 
if  the  plea  be  bad  in  part,  as  to  Chapman,  it  is  also  bad  in  the 
whole:  Duffield  v.  ScoU,l  1  Wms.  Saund.  28,  note.  As  to  the 
allegation  that  Chapman  was  acting  in  support  of  the  constable, 
it  amounts  to  nothing,  for  it  was  he  who  set  thd  constable  in 
motion,  so  that  the  affair  was  the  same  as  if  it  had  been  con- 
ducted by  Chapman  alone;  and  Chapman  having  ventured  to 
arrest  without  making  out  a  sufficient  ground  of  suspicion,  is, 
for  so  doing,  liable  to  an  action  of  trespass:  Stanehotise  v. 
Elliott  4 

Toddy,  Serjt.  contra  : 

A  reasonable  ground  of  suspicion  is  indicated  in  the  plea,  in 
the  circumstance  that  the  stolen  horse  was  found  in  the  plain- 
tiff's stable,  Year  Book,  7  Hen.  lY.,  fol.  35.  And  Chapman  is 
not  the  first  mover,  but  acting  in  aid  of  the  constable.  The 
circumstance  that  Chapman  pointed  out  the  ulaintiff  to  the 
constable,  and  stated  that  the  theft  had  been  committed,  or 
even  the  circumstance  of  his  desiring  the  constable  to  take  the 
plaintiff  into  custody,  would  not  constitute  Chapman,  in  point 

t  4  Taunt.  34.  5  3  R.  R.  183  (6  T.  R.  316). 

I  3  T.  B.  374. 
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Hedobb      of  law,  the  first  mover  in  the  matter  of  the  arrest;  for  the 

Chapmak.     constable  has  a  discretion,  and  is  not  bound  to  act  on  every 

information  he  receives ;  but  when  he  decides  upon  acting,  he 

becomes  the  first  mover  and  principal,  and  all  who  assist  him 

are  protected  by  his  ofScial  authority.    Chapman,  however,  only 

[  *526  ]  *gave  information,  not  a  command  to  take ;  and  if  the  plea  had 
been  that  a  charge  of  felony  had  been  made  against  Hedges,  and 
that  the  constable,  when  arresting  him  on  that  charge,  called  on 
Chapman  to  assist,  no  objection  could  have  been  raised:  this 
plea  is  in  substance  the  same;  for  whether  the  charge  were 
made  by  Chapman  or  a  third  person,  the  arrest  is  the  thing 
complained  of  in  this  action,  and  in  that  the  constable  is  the 
only  responsible  mover.  The  making  the  charge  in  the  first 
instance,  if  a  wrongful  act,  could  only  be  complained  of  in  an 
action  on  the  case,  for  having  made  the  charge,  and  not  in  tres- 
pass, for  the  consequent  arrest.  (Per  Ashhvbst  and  Bulleb,  J  J. 
in  Morgan  v.  Hughesi).  In  Stonehouse  v.  Elliott  the  defendant, 
and  not  the  constable,  first  made  the  arrest,  and  in  Mttre  v.  Kaye 
no  cause  of  suspicion  was  stated  on  the  plea. 

Best,  Ch.  J.: 

It  is  quite  clear,  whether  a  felony  has  been  committed  or  not, 
that  if  an  individual  charges  a  constable  to  take  a  party  into 
custody,  no  action  will  lie  against  the  constable,  because  in  such 
a  case  it  is  his  duty  to  act,  and  not  to  deliberate.  But  the 
individual  who  is  not  bound  to  act  ought  not  to  arrest,  unless 
there  be  reasonable  ground  of  suspicion.  If,  therefore,  the 
constable  had  pleaded  separately,  that  Chapman  charged  him 
with  the  custody  of  the  plaintiff,  that  plea  might  have  been 
good.  But  both  the  defendants  join  in  the  same  plea,  and  say 
that  because  Chapman  had  had  a  horse  taken  out  of  his  field — 
not,  feloniously  taken, — ^and  because  it  was  found  in  the  plain- 
tiff's stable,  he  ordered  the  constable  to  take  the  plaintiff  into 
custody.  Unless  that  plea  amounts  to  a  justification  for  both 
[  *527  ]  the  defendants,  it  falls  to  the  ground,  for  if  it  is  bad  in  part,  *it 
is  bad  in  the  whole ;  but  it  is  clearly  no  justification  for  Chap- 
man, and,  therefore,  cannot  be  sustained.   The  case  of  Stonehouse 

1 2  T.  B.  225. 
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y.  Elliott  decides  that  trespass  will  lie  under  sach  circumstances,  Hedges 
and  as  to  the  supposed  distinction,  that  in  that  case,  that  the  chapman. 
party  who  made  the  charge  first  seized  the  individual  charged, 
there  is  no  di£ference  in  law  between  seizing  a  person  and 
ordering  him  to  be  seized ;  that  was  the  case  here,  and  this 
justification  ought  to  go,  not  to  the  subsequent  scuffle,  but  to 
the  original  imprisonment.  The  constable  has  unadvisedly 
joined  in  his  defence  with  a  party  who  has  stated  no  justifica- 
tion on  the  plea. 

The  rest  of  the  Court  concurring, 

Jvdgment  wcu  given  for  the  plaintiff. 


zz2 
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1824.  DAY   AND    Othebs   V.   NIX.f 

^2il^'  (9  Moore,  159-161 ;  S.  0.  2  L.  J.  C.  P.  133.) 

[  159  ]  ^  partial  failure  of  oonsideration  for  a  promissory  note,  constitiLtes 

no  ground  of  defence  if  the  qiumtum  to  be  deducted  on  that  account  is 
matter  not  of  definite  computation,  but  of  imliquidated  damages;  as, 
where  a  note  was  given  for  the  plaintiffs'  disclosing  to  the  defendant  an 
improyement  in  certain  machinery,  which  turned  out  to  be  less  beneficial 
than  was  anticipated  by  the  parties. 

This  was  an  action  of  assumpsit  by  the  plaintiffs  as  holders, 
against  the  defendant  as  maker  of  a  promissory  note  for  20^., 
dated  the  19th  August,  1820.     Plea,  Non  assumpsit, 
[  160  ]  At  the  trial  before  Garrow,  B.  at  Nottingham,  at  the  Summer 

Assizes,  1822,  it  appeared  that  the  plaintiffs,  being  possessed  of 
an  invention  or  method  for  improving  a  twist  bobbin  machine, 
proposed  to  disclose  it  to  the  defendant  on  his  giving  them  the 
sum  of  202.  to  be  secured  by  the  note  in  question. 

For  the  defendant  it  was  insisted,  that  the  consideration  for 
which  the  note  was  given  had  altogether  failed,  as  the  method 
disclosed  afforded  no  ground  of  improvement,  and  that  the  new 
machine  answered  no  better  purpose  than  the  old  one ;  but  it 
turned  out  on  examination  of  the  witnesses  who  had  seen  the 
new  machine,  that  the  plaintiffs'  invention  was  in  fact  an 
improvement,  but  of  less  extent  than  was  anticipated  by  the 
parties.  The  learned  Baron  left  it  to  the  jury  to  say,  whether 
the  plaintiffs  had  obtained  the  note  from  the  defendant  by  fraud 
or  misrepresentation,  or  whether  the  consideration  had  wholly 
failed ;  if  so,  that  they  would  find  their  verdict  for  the  defendant, 
if  otherwise,  for  the  plaintiffs ;  and  they  gave  a  verdict  for  the 
latter. 

PeU,  Serjt.  having  in  the  last  Michaelmas  Term  obtained  a 
rule  nisi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted;  and  Vau^han^  Serjt.  being  now  about  to  shew  cause, 

f  See  Bills  of  Exchange  Act,  1882,  s.  SO,  and  Chalmers,  5th  ed.  98.— B.  C. 
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the  Court  were  clearly  of  opinion  that  the  question  had  been  dat 
properly  left  to  the  jury ;  and  that  as  they  had  in  effect  found  ^^^^ 
that  the  consideration  for  which  the  note  was  given  had  not 
wholly  failed,  their  verdict  ought  not  to  be  disturbed.  In  Grant 
Y.  Welchman,f  it  was  held  to  be  no  objection  to  an  action  on  a 
promissory  note,  that  it  was  given  as  part  of  the  consideration  of 
an  indenture  of  apprenticeship  for  less  than  seven  years,  by  being 
antedated,  such  indenture  being  by  the  statute  of  Elizabeth 
voidable  only  and  not  void ;  and  in  Morgan  ♦v.  Richardaonl  Lord  [  •isi  J 
Ellenborouoh  held,  that  though,  where  the  consideration  of  a  bill 
of  exchange  fails  entirely,  this  will  be  a  sufficient  defence  to  an 
action  upon  it  by  the  original  party,  it  is  no  defence  to  such 
action,  that  the  consideration  fails  partially ;  but  that,  under  such 
circumstances,  the  giver  of  the  bill  must  take  his  remedy  by  an 
action  against  the  person  to  whom  it  was  given.  So  here,  as  it 
was  proved  that  the  defendant  might  have  derived  some  benefit 
from  the  plaintiffs'  disclosure,  they  were  entitled  to  a  verdict  for 
the  whole  amount  of  the  note,  leaving  the  defendant  to  his  cross 
action ;  as  the  quantum  to  be  deducted  on  account  of  the  partial 
failure  of  the  consideration  is  not  of  definite  computation,  but  of 
unliquidated  damages. 

Rule  discharged. 

t  16  East,  207.  t  10  B.  R.  624,  n.  (1  Camp.  40  n. ; 

7  East,  482). 
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1824.  Ex    PARTE    SKINNER,     AN    iNFANT.f 

MaySl, 
_1_  (9  Moor©,  27a— 283.) 

[  278  J  rj^g  Court  of  Chancery,  representmg  the  King  as  parent  patruje,  has 

juriediction  to  control  the  right  of  a  father  to  the  poesession  of  his  child, 
but  this  Court  has  not  any  of  that  delegated  authority.  Where,  there- 
fore, a  father  and  his  infant  child,  six  years  of  age,  were  brought  up 
under  a  writ  of  habeas  corpus^  in  order  that  the  child  might  be  placed 
under  the  care  of  its  mother,  the  Court  refused  to  interfere ;  although 
the  husband  and  wife  had  separated  in  consequence  of  his  cruelty 
towards  her,  and  the  father,  at  the  time  of  the  application,  was  confined 
in  gaol,  and  cohabiting  there  with  another  woman,  who  took  the  child  to 
him  daily. 

La  jf£S,  Serjt.  on  a  former  day  in  this  Term,  applied  for  a  writ 
of  habeas  corpus  to  be  directed  to  William  Skinner,  the  father  of 
the  applicant,  and  one  Anne  Deverall,  to  bring  up  the  body  of 
Skinner,  the  infant,  who  was  six. years  of  age,  in  order  that  it 
might  be  placed  mider  the  care  of  its  mother.  He  foonded  his 
motion  on  affidavits  of  the  mother,  and  others,  who  stated,  that, 
after  the  marriage.  Skinner  had  treated  his  wife  with  the  greatest 
cruelty  and  brutality,  and  that  a  separation  took  place  in  con- 
sequence, and  that  he  had  since  lived  and  cohabited  with 
Deverall ;  that  the  wife  had  taken  care  of  the  child,  but  that  the 
husband  had  some  time  since  caused  a  writ  of  habeas  corpus  to 
be  issued  out  of  the  Court  of  King's  Bench,  and  that  on  the 
parties  attending  before  Mr.,  now  Lord  Chief  Justice  Best,  at 
chambers,  it  was  agreed,  that  the  child  should  be  placed  under 
the  care  of  a  third  person ;  that  the  father  had  since  taken  it 
[  *279  ]  away  by  stratagem  and  fraud,  *and  that  he  was  now  confined  in 
Horsemonger-lane  Gaol,  where  he  still  cohabited  with  Deverall, 
and  that  she  took  the  child  to  him  every  day.  The  learned 
Serjeant  relied  on  the  case  of  Ex  parte  Knee,l  where  this  Court 
held,  that  the  mother  of  an  infant  illegitimate  child  was  entitled 
to  the  custody  of  it  in  preference  to  the  father,  although,  from 
his  circumstances,  he  might  be  better  able  to  educate  it.    So  in 

t  The  extension  of  the  jurisdiction  in  the  judgment  of  this  case.    See 

now  possessed  by  all  branches  of  the  In  re  Agar  EUU  (1883)  24  Ch.  D. 

Court  (5.  V.  Oyngall,  *93,  2  Q.  B.  317 ;  53  L.  J.  Ch,  10.— E.  C. 

232)  does  not  do  away  with  the  im-  }  8  B.  B.  772  (1  Bos.  &  P.  (N.  B.) 

portance  of  the  principles  contained  148). 
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The  King  v.  Hopkins,^  the  Court  of  King's  Bench  granted  a     Bz  parte 

habeas  corpus  to  bring  up  the  body  of  a  bastard  child,  within  the 

age  of  nurture,  for  the  purpose  of  restoring  it  to  the  custody 

of  the  mother,  from  whose  quiet  possession  it  was  taken,  at  one 

time  by  fraud,   and  afterwards   by   force;  and    this   without 

prejudice  to  the  question  of  guardianship,  which  belongs  to  the 

Lord  Chancellor,  representing  the  King  in  Chancery.    And  in 

The  King  v.  Soper.X  where  the  putative  father  obtained  possession 

of  his  bastard  child  by  fraud,  the  Court  ordered  it  to  be  restored 

to  the  mother.    The  same  point  was  determined  in  The  King  v. 

Moseley\%  and  although  in  The  King  y.  De  ManneviUe,\\  it  was 

held,  that  the  father  of  a  legitimate  child  was  entitled  to  its 

custody,  although  an  infant  at  the  breast  of  its  mother ;  yet  the 

Court  decided  on  the  ground,  that  there  was  no  reason  to  impute 

any  motive  to  the  father  injurious  to  the  health  or  liberty  of  the 

child.    And  that  case  afterwards  came  before  the  Lord  Chancellor 

by  petition ;  and  his  Lordship  went  most  fully  into  the  doctrine, 

as  well  as  the  jurisdiction  of  the  Court  of  Chancery  to  control  the 

right  of  the  father  to  the  possession  of  his  child.H    Independently 

of  these  authorities,  BUsset's  casef  f  is  decisive  to  shew,  that  if 

the  father  appear  to  be  an  improper  person  to  have  the  custody 

of  his  child,  ♦and  it  be  of  too  tender  years  to  choose  for  itself,      [  ♦280  ] 

the  Court  of  King's  Bench  have  a  discretionary  power  to  assign 

the  custody  of  the  child  to  a  third  person ;  on  the  ground  that 

the  power  of  the  parent  is  subordinate  to  the  authority  of  the 

state  in  the  education  of  a  child,  as  in  other  respects. 

The  Court  doubting  their  jurisdiction,  and  observing  that  the 

better  course  to  be  adopted  was,  to  make  an  application  to  a 

Master  in  Chancery,  who  might  cause  a  proper  guardian  to  be 

appointed,  and  apply  funds  necessary  for  the  maintenance  and 

education  of  the  child ;  granted  a  rule  to  shew  cause  why  the 

writ  of  habeas  corpus  should  not  issue  and  be  served  on  the 

father  as    well    as    the    gaoler  of    Horsemonger-lane  Prison, 

requiring  him  to  bring  up  the  bodies  of  Skinner  and  his  child. 

t  8  B.  B.  686  (7  East,  579 ;  3  Smith,  358). 

577).  f  7  B.  E.  340  (10  Vea.  52),  nom. 

t  2  B.  B.  597  (5  T.  B.  278).  De  Manneville  v.  De  MannevUle. 

§  7  B.  B.  695,  n.  (5  East.  224,  «).  ft  Lofft,  748. 
II  7  B.B.  693  (5  East,  221;  I  Smith, 
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Ex  parte  And  on  this  day,  no  cause  being  shewn,  the  father  and  child 
attended  in  Court,  the  former  being  in  the  custody  of  the  gaoler, 
when — 

Lawes,  Serjt.  renewed  his  application  to  have  the  child 
given  up  to  its  mother ;  and  he  referred  to  the  case  of  The  King 
V.  Mary  Mead,f  where,  on  a  habeas  corpus  issued  at  the  instance 
of  a  husband,  to  bring  up  his  wife  who  was  living  with  her 
mother,  it  appeared  that  she  had  been  separated  from  her 
husband  in  consequence  of  ill  treatment,  and  that  he  had 
consented  to  her  living  alone ;  the  Court  held  it  to  be  a  formal 
renunciation  by  the  husband  of  his  marital  right  to  seize  her,  or 
force  her  back  to  live  with  him.  So  here,  the  father  had  agreed 
that  the  child  should  be  placed  under  the  care  of  a  proper  person, 
and,  in  breach  of  such  agreement,  had  since  taken  her  from  such 
custody  by  stratagem  and  fraud.  In  The  King  v.  Brooke  and 
Fladgate,l  the  Court  refused  to  order  a  wife  to  be  delivered  to 
her  husband  who  had  ill-treated  her ;  but  told  her  that  she  was 
[  •281  ]  at  liberty  to  go  where  she  thought  proper.  ♦And  in  The  King  v. 
Penelope  Smith,^  the  Court  would  not  determine  the  right  of 
guardianship  of  a  boy,  between  the  age  of  thirteen  and  fourteen, 
on  his  being  brought  up  by  a  writ  of  habeas  corpus,  sued  out  by 
his  father,  in  order  to  have  him  delivered  over  to  him  by  an  aunt 
who  kept  him,  but  set  the  child  at  liberty.  These  authorities 
are  decisive  to  shew,  that  the  mother  in  this  case  is  entitled  to 
the  custody  of  her  child ;  and  more  particularly  so,  as  the  husband 
is  confined  within  the  walls  of  a  prison,  and  even  there  living  in 
a  state  of  adultery  with  another  woman. 

Best,  Ch.  J. : 

When  this  case  first  came  before  me  at  chambers,  I  felt  con- 
siderable difficulty,  and  thought  that,  under  the  circumstances, 
neither  the  father  nor  mother  was  entitled  to  have  the  custody  of 
the  child  ;  and  it  was  there  agreed  on  by  both  the  parents,  that  it 
should  be  placed  under  the  care  and  protection  of  a  third  person. 
Still  the  father  had  a  power  to  take  it  away,  and  although  the 

1 1  Burr.  642.  §  2  Str.  982. 

I  4  Burr.  1991. 
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Court  might  direct  the  child  to  be  brought  up  by  a  writ  of  habeas  Ex  parte 
corpus,  yet  the  difficulty  is,  what  is  to  be  done  with  it  now  it  is  *''^^^^*^ 
before  us.  I  was  referred  to  Blisset's  case,  and  it  certainly  is 
extremely  strong  to  shew,  that  the  power  of  assigning  the  custody 
of  a  child  brought  before  the  Court  of  King's  Bench,  was 
discretionary,  if  the  father  appeared  to  be  an  improper  person  to 
take  it ;  and  I  therefore  thought  that  the  most  prudent  course 
would  be  to  assign  it  over  to  the  care  of  a  third  person,  and 
which  was  acceded  to  by  both  its  parents.  But  it  now  appears 
that  the  father  has  removed  the  child,  and  has  the  custody  of 
it  himself;  and  no  authority  has  been  cited,  to  shew  that  this 
Court  has  jurisdiction  to  take  it  out  of  such  custody  for  the 
purpose  of  delivering  it  over  to  the  mother.  In  cases  of  similar 
applications  to  the  Court  of  King's  Bench,  they  generally  refer 
the  parties  to  *a  Master  in  Chancery,  who  may  ascertain  whether  [  *^^^  i 
there  be  sufficient  property  to  provide  for  the  support  of  the 
child,  or  whether  it  might  be  made  a  ward  of  that  Court,  or  he 
might  appoint  a  guardian  to  take  care  of  it ;  and  that  therefore 
appears  to  me  to  be  the  wisest  and  proper  course ;  at  all  events, 
our  authority  can  only  be  coequal  with  that  of  the  Court  of  King's 
Bench.  But  the  Court  of  Chancery  has  a  jurisdiction  as 
representing  the  King  as  parens  patrus,  and  that  Court  may 
accordingly,  under  circumstances,  control  the  right  of  a  father  to 
the  possession  of  his  child,  and  appoint  a  proper  person  to  watch 
over  its  morals,  and  see  that  it  receive  proper  instruction  and 
education ;  and  if  a  sum  equivalent  to  its  maintenance  can  be 
obtained,  the  Lord  Chancellor  will  order  it  to  be  done,  without 
enquiring  where  the  funds  are  to  come  from.  In  the  case  of 
The  King  v.  De  ManneviUe,  the  Court  of  King's  Bench  held,t 
that  the  father,  although  an  alien  enemy,  of  a  child,  however 
young,  bom  in  wedlock,  was  entitled  to  the  custody  of  it,  unless 
it  appeared  probable  that  he  intended  to  remove  it  from  the 
kingdom,  or  to  abuse  his  trust ;  and  on  the  child's  being  brought 
before  them  by  a  writ  of  habeas  corpus,  they  ordered  it  to  be 
remanded  to  the  custody  of  the  father ;  and  on  a  petition  being 
afterwards  presented  to  the  Lord  Chancellor,  on  behalf  of  the 
mother  and  child,  his  Lordship  made  an  order  restraining  the 
t  7  E.  E.  693  (5  East,  221 ;  1  Smith,  358). 
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Ex  ptaie  father  from  removing  the  child,  or  doing  any  act  for  the  purpose 
"^"^'*'  of  removing  it  out  of  the  jurisdiction  of  that  Court,  and  he  would 
not  allow  the  mother  to  have  the  possession  of  it,  as  she  had 
withdrawn  herself  from  the  protection  of  her  husband.  On  these 
grounds,  I  am  of  opinion  that  we  have  no  authority  to  interfere 
in  this  case,  and  more  particularly  so,  as  there  is  no  charge  of 
ill-treatment  by  the  father. 

Pabk,  J. : 

[  ^283  ]  In  the  case  of  De  MannevUle  v.  *De  MannevUU,  the  Lord 

Ghxngellob  said,t  that  the  Court  of  King's  Bench  has  not  within 
it,  by  its  constitution,  any  of  that  species  of  delegated  authority 
that  exists  in  the  King  as  parens  patrue,  and  resides  in  the  Court 
of  Chancery,  as  representing  his  Majesty;  and  his  Lordship 
further  observed,  t  that  he  had  removed  a  child  from  its  father, 
who  was  a  person  in  constant  habits  of  drunkenness  and 
blasphemy,  poisoning  the  mind  of  the  infant ;  and  that  he  thought 
it  not  inconsistent  with  a  due  attention  to  parental  authority,  so 
abused,  to  call  in  the  authority  of  the  King  as  parens  patrice. 
That  appears  to  me  to  be  expressly  applicable  to  the  present  case; 
and  an  application  to  that  Court  seems  to  be  the  proper  course  to 
be  adopted.  At  all  events,  it  shews  that  we  have  no  power  to 
interfere  on  a  motion  of  this  description. 

BuRBOuoH,  J.  had  left  the  Court. 

The  father  was  accordingly  renumded  to  his  former 
custody. 

t  7  B.  B.  at  p.  343  (10  Ves.  59).  %  10  V©8.  61. 
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1824 
DOE,     EX    DEM.     SHAW    V.     ROE.t  Feh.k 


[260] 


(13Piice,  260— 261.) 

The  Court  set  aside  a  regular  interlooutory  judgment  in  ejectment, 
(signed  for  want  of  appearance,)  and  writ  of  possession  executed,  on  an 
affidavit  by  the  attorney  for  the  landlord  and  tenant  that  he  had  received 
instructions  for  entering  an  appearance,  but  had  neglected  it,  owing 
to  matters  personally  a£fectmg  himself,  which  had  prevented  his 
attending  to  it. 

Clarke  obtained  a  rule,  that  the  lessor  of  the  plainti£f  shew 
cause  why  the  judgment  signed  in  this  cause,  and  the  writ  of 
possession  executed,  should  not  be  set  aside  on  payment  of  costs, 
on  an  affidavit  made  by  the  attorney  for  Eamshaw,  the  landlord, 
and  his  tenant,  stating  that  the  defendant  had,  at  the  last  Derby 
Assizes,  defended  an  action  of  ejectment  brought  by  another 
person  as  lessor  of  the  plaintiff,  for  the  same  premises  as  were 
the  subject-matter  of  the  present  ejectment ;  and  that  that  action 
had  been  referred  to  a  barrister,  by  the  recommendation  of  the 
late  Lord  Chief  Babon,  who  tried  the  cause,  and  that  the  arbi- 
trator directed  a  verdict  to  be  entered  for  the  defendant.  The 
affidavit  also  stated,  that  after  service  of  the  present  ejectment, 
the  deponent  in  June  last  received  instructions  from  his  client 
Eamshaw  to  appear  thereto  for  him  and  his  tenant ;  but  that, 
owing  to  certain  stated  circumstances  of  a  private  nature,  per- 
sonally affecting  the  deponent,  he  had  neglected  to  enter  such 
"^appearance,  and  that,  consequently,  judgment  had  been  signed  [  *26i  ] 
and  possession  taken.  The  affidavit  concluded  by  the  deponent 
stating,  that,  ''  according  to  the  best  of  his  judgment  and  belief, 
the  present  lessor  of  the  plaintiff  (Shaw)  has  no  title  to  the 
premises  now  claimed,  and  that  the  landlord  (Earnshaw)  and  his 
tenant  have  a  good  defence  to  the  action." 

Chilton  now  shewed  cause : 
He  contended,  on  the  authority  of    the  cases  of  Doe^  dem. 
t  See  a  similar  dedsion  in  Doe  d.  Mullarhy  v.  Roe  (1840)  11  A.  &  E.  333. 


Bos. 
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Doe, exdem.  Ledger  v.    Roe,\   and   Goodtitle   v.    Badtitle^l    that   the  party 
t.  could  not  be  relieved  by  the  Court  on  this  motion  for  setting 

aside  a  regular  judgment  in  ejectment,  where  no  blame  attached 
to  the  lessor  of  the  plaintiff ;  that  the  only  course  was  to  bring 
another  ejectment. 

He  also  objected,  that  the  affidavit  on  which  the  motion  was 
made  was  insufficient,  as  it  was  not  distinctly  sworn  that  the 
parties  had  a  good  defence,  which  was  required  in  all  cases  where 
the  Court  were  asked  to  set  aside  a  regular  judgment,  because  it 
had  not  stated  in  terms  that  they  had  a  good  defence  on  the 
merits;  and  he  cited  a  case  of  Pringle  v.  Marsack^  to  that 
effect;  but 

The  CouBT  disallowed  that  objection,  observing,  that  there 
could  not  otherwise  be  a  good  defence :  and,  without  hearing 
Clarke,  they  made  the 

Rule  ahsolute. 


In  the  Matter  of  PELLOW. 

(13  Price,  299—301.) 
[This  case  will  be  reported  from  McCleland,  111  in  28  B.  B.] 

t  3  Taunt.  606.  §  1  DowL  &  By.  155. 

I  14  E.  R.  674  (4  Taxuit.  820). 
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LOWE    V.  BOOTH  and   Others.  i824. 

(13  Price,  329-^31.)  ^L 

To  render  a  common  carrier  liable  for  the  loss  of  a  valuable  parcel  L  J 
of  plate  received  by  him  to  be  carried  for  hire,  in  a  case  where  the 
defendant  relies  on  the  usual  defence  of  notice  that  he  will  not  be 
answerable  for  such  losses  beyond  the  amount  of  5/.,  unless  the  subject- 
matter  be  booked  and  paid  for  in  proportion  to  its  value,  it  is  necessary 
to  establish  a  case  of  gross  negligence ;  but  that  is  a  question  for  the 
jury,  and  the  Court  will  not  disturb  their  verdict  negativing  such 
a  case. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff,  a 
silversmith  at  Chester,  against  the  defendants,  who  were  coach 
proprietors  there,  for  the  loss  of  a  small  box  of  plate  delivered  to 
them,  to  be  conveyed  by  their  coach  from  Chester  to  London. 
The  defendants  pleaded  the  general  issue.  On  the  trial  of  the 
cause  at  the  last  Chester  Assizes,  it  was  proved  on  the  part  of 
the  plaintiff,  that  the  box  and  its  contents  (value  lOil.  Is.  7^d.,) 
were  delivered  at  the  coach-office,  and  the  carriage  (Sa.  2d.)  paid 
for ;  and  that  it  had  been  acknowledged  by  the  defendants'  ser- 
vant to  have  been  received  by  them,  and  sent  by  the  defendants' 
coach  to  its  address,  and  that  the  box  had  never  since  been  heard 
of.  It  was  proved  on  behalf  of  the  defendants,  that  an  agreement 
had  been  made,  about  twelve  months  before,  on  the  part  of  the 
plaintiff,  with  the  defendants'  servants,  for  the  ^carriage  of  all  [  *880  ] 
their  common  parcels,  for  2^d.  per  pound  (their  charge  being 
Sd.),  on  an  understanding  that  many  parcels  would  be  sent  by 
them.  It  appeared,  in  the  course  of  the  evidence,  that  this  valu- 
able parcel  had  been  put,  not  in  the  coach  or  in  the  front  boot, 
which  had  a  lock  to  it,  but  behind,  in  a  place  which  had  merely 
a  lid  to  it,  and  was  without  a  lock,  and  that  a  corn-bag  was  put 
in  there  along  with  it. 

The.  jury  found  a  verdict  for  the  defendant. 

Upon  this  evidence,  John  Williams  now  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence ;  for 
that  it  was  obvious  the  defendants'  servants  must  have  known 


718  '  1824,    EX.     18  PRICE,  880— 881-  [b.b. 

.Lows  the  contents  of  the  box  to  have  been  valuable  from  the  size  and 
Booth.  weight ;  and  that,  with  such  knowledge,  it  had  been  put,  (without 
the  ordinary  care  which  men  used  in  respect  of  their  own  pro- 
perty, which  bailees  for  hire  were  bound  to  use,)  into  an  insecure 
place,  into  which  such  a  parcel  ought  not  to  have  been  put.  He 
urged  that  it  had  been  determined  that  a  defence  of  notice  was 
not  an  answer  to  a  case  of  gross  negligence,  he  cited  the  case  of 
Bodenhavi  v.  Bennett  A 

[  *38i  ]  [In  answer  to  a  question  put  by  the  Court,  it  *was  admitted 

that,  if  this  had  been  a  common  parcel,  under  51.  in  value,  the 
plaintiff  must  have  shewn  that  this  sort  of  dealing  with  it  was 
grossly  negligent.] 

Alexandbb,  C.  B.  : 

I  think  that  this  was  a  case  that  was  properly  left  to  the  jury ; 
and  that  we  are  concluded  by  their  verdict. 

Gbahau,  B.  : 

I  certainly  think,  that  if  this  parcel  had  not  been  worth 
two-pence,  it  was  deposited  in  a  very  improper  place;  more 
particularly  as  it  was  put  there  with  com,  which  made  it 
accessible  to  every  ostler. 

Gabbow,  B.  : 

There  is  great  difficulty  in  saying  what  degree  of  safety  there 
is,  comparatively,  in  the  various  places  about  a  stage-coach.  I 
have  recently,  in  the  exercise  of  my  duty,  had  occasion  to  know, 
that  the  pocket  inside  the  coach  is  not  inaccessible  to  persons 
disposed  to  plunder ;  but  the  jury  were  the  proper  judges  of  that. 

HuLLOCK,  B. : 

If  we  should  grant  a  new  trial  in  this  case,  on  the  ground  of 
gross  negligence,  the  effect  would  be,  that  no  parcel  could  be 
placed  hereafter  in  this  part  of  a  stage-coach.  The  question  is, 
whether  this  is  a  finding  against  evidence  on  this  part  of  the  case. 
I  should,  perhaps,  have  not  found  the  same  verdict  as  this  jury 

t  18  B.  E.  686  (4  Price,  31). 
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have  found,  bat  that  is  another  matter. — There  is,  however, 
I  think,  no  ground  for  setting  aside  the  verdict. 

Rule  refused. 
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Lowe 

V. 

Booth* 


BONE    T?.    COOKE. 

(13  Price,  322—352.) 
[This  case  wiQ  be  reported  from  McCleland,  168  in  28  R.  R.j 


ARCHDEACON   v.  BOWES. 

(13  Price  353—375.) 

[Will  also  be  reported  from  McCleland,  149.] 


ORME    V.    CROCKFORD. 

(13  Price,  87&— 393 ;  S.  0.  McCleland,  185.)    . 

(General  demurrer  to  a  biU  for  diaoovery  of  money  won  at  play  by  the 
defendant,  filed  under  the  statute  of  the  9th  of  Anne,  ch.  14,  sect.  3,t 
in  aid  of  a  qui  tarn  action  at  law  commenced  against  him  by  a  common 
inf onner  to  recover  treble  the  value,  allowed. 

The  bill,  to  which  this  demurrer  was  put  in,  was  filed,  onder 
the  8rdt  section  of  the  9th  of  Anne,  ch.  14,  t  for  a  dbcovery  of 
the  sums  of  money  won  at  play  by  the  defendant,  in  aid  of  an 
action  at  law,  commenced  against  him  by  the  plaintiff,  a  common 
informer  suing  qui  tarn,  to  trecover  treble  the  value  of  the 
amount,  under  the  2nd  section  of  that  statute. 

[The  demurrer  was  allowed  by  the  Court  (Alezandeb,  C.  B., 
t  Repealed  8  &  9  Vict  c.  109,  s.  15. 


1824. 
Maif  15. 

[376] 
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Orme        Graham,  B.,  Garrow,  B.,  and  Hullogk,  B.)  their  reasons  proceed- 
CBpoKFOBD.   ing  chiefly  upon  the  construction  of  the  above  mentioned  enact- 
ment (since  repealed)  having  regard  to  another  enactment  (also 
repealed)  18  Geo.  II.  c.  84,  s.  8. 

The  following  observations  are,   however,  capable  of  more 
general  application,  t] 

Alexander,  G.  B.  : 

«  *  *  *  * 

[  S88  ]  Then  we  must  not  lose  sight  of  the  fact,  that  it  is  a  most 

important  right  of  which  this  bill  seeks  to  deprive  the  defendant, 
— ^no  less  than  that  of  protecting  himself  by  refusing  to  answer, 
from  the  consequences  of  answering  questions  which  might 
tend  to  charge  him  with  a  crime,  or  subject  him  to  penalties  or 

[  •889  ]  forfeiture  of  estate,  *contrary  to  the  humane  policy  of  the  law. 
Whenever  it  shall  be  thought  expedient  that  that  right  should 
be  taken  away  from  the  subject,  it  must  be  done  expressly,  by 
a  clear  and  unequivocal  enactment.  It  has  certainly  not  been 
so  taken  away  by  this  statute,  and  therefore  I  have  no  doubt 
that  the  bill  cannot  be  maintained.  I  must  repeat,  that  I  should 
have  been  very  greatly  surprised  to  have  heard  anything  which 
would  have  made  me  think  otherwise ;  and  this  opinion,  it 
appears,  is  fortified  by  several  cases  decided  in  this  Court. 
»  ♦  *  .   *  * 

Garrow,  B.  : 

[  *39i  ]  *    *    This  bill  seeks  to  compel  the  defendant  to  *fumish 

a  list  of  all  the  persons  with  whom  he  may  at  any  time  have 
played  or  betted,  of  all  whom  he  may  have  met  in  gaming 
societies,  or  whom  he  may  have  seen  going  into  or  coming  out 
of  those  places  well  known  by  a  name  it  is  not  necessary  or  fit 
I  should  use  here :  and  the  informer  himself  mentions  a  number 
of  names,  some  of  which  have  honourable  titles  affixed  to  them, 
with  others  of  a  different  description ;  and  from  those  persons 
he  charges  that  the  defendant  has  won  various  sums  at  play. 
He  then  calls  on  him  to  acknowledge  the  truth  of  such  charges, 

t  They  are  dted  and  applied  by      Treacher  (1886)  16  Q.  B.  Div.  507, 
Lord  ESHKR,  M.  B.,   in  Martin  v      511 ;  55  L.  J.  Q.  B.  209,  211.-^B.  C. 
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not  in  aid  of  an  action  to  recover  the  money  lost,  but  penalties        Obme 

amounting  to  treble  the  sums  lost.    It  would  be  a  monstrous   cbockfobd. 

thing,  if  we  were  obliged  to  give  an  informer  the  advantages 

of  such  a  discovery  in  aid  of  an  action  for  such  penalties,  partly 

for  the  benefit  of  himself,  and  partly  to  be  given  to  the  parish ; 

more  particularly  when  it  is  considered  that  it  is  altogether 

unnecessary  in  his  case,  because  it  may  be  proved  by  competent 

persons  whom  he  might  call  as  witnesses.    The  persons  seduced 

into  losing  their  money  at  a  gaming-house,  on  the  other  hand, 

have  generally  no  such  testimony,  and  therefore  this  Act  gives  them 

a  discovery,  and  them  alone.    For  the  reasons  which  have  been 

given,  1  am  clearly  of  opinion  that  this  bill  cannot  be  supported, 

consistently  with  the  principles  established  by  the  wisdom  of 

the  law. 


DACIE  V.  JOHN, 

(13  Price,  446—448.) 

[This  case  will  be  reported  from  McGleland,  206.] 


WINTER    V.   LETHBRIDGE. 

(13  Price,  533—544.) 

[Will  also  be  reported  from  McGleland,  258.] 


Ex  PAETE   WILLIAMS. 

(13  Price,  673.) 
[Will  also  be  reported  from  McGleland,  498.] 

R.B. — VOL.  xxvn.  8  A 
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MAXWELL  V.  WAED, 

(13  Price,  674-683.) 

[Will  be  reported  from  McCleland,  468.] 


CTJPIT   V.  JACKSON. 

(13  Price.  721—735.) 
[Will  be  reported  from  McCleland,  495.] 
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CASES    AT    NISI    PRIUS. 


SAVORY  V.  PRICK 

(Ryan  &  Moody,  1—4.) 

Patent  for  a  mode  of  making  a  medicine  by  a  particular  combination 
of  three  known  Bubstances.  The  specification  not  describing  those 
substances  by  their  known  names,  but  pointing  out  particular  methods 
of  producing  them,  held  bad ;  those  methods  not  being  essential  to  the 
combination,  nor  part  of  the  inyention. 

Action  on  the  case  for  the  infringement  of  a  patent. 

The  patent,  dated  28rd  August,  1815,  had  been  granted  for  a 
method  of  making  a  neutral  salt  or  powder,  possessing  all  the 
properties  of  the  medicinal  spring  at  Seidlitz,  under  the  name 
of  "Seidlitz  Powder." 

The  specification  enrolled  within  the  time  required  by  the 
patent,  set  out  three  distinct  recipes,!  *and  described  the  modes 


f  Becipe,  No.  1. — Take  of  subcar- 
l>onate  of  soda  twenty  pounds,  super- 
tartrate  of  potash  twenty-four  pounds 
(avoirdupois  weight);  dissolve  the 
eubcarbonate  of  soda  in  twenty-five 
gallons  of  boiling  water,  and  add  the 
supertartrate  of  potash;  filter  the  solu- 
tion through  paper,  and  evaporate 
it  in  a  gentle  heat  until  a  pellicle 
appears  on  the  surface,  then  set  it  by 
to  crystallize ;  redissolve  the  crystals 
thus  formed  in  six  times  their  weight 
of  boiling  water ;  the  solution  must 
again  be  filtered,  evaporated,  and 
crystallized,  and  afterwards  reduced 
to  a  fine  powder. 

Becipe,  No.  2. — ^Take  of  subcar- 
bonate  of  soda  one  hundred  pounds, 
carbonate  of  ammonia  twenty-five 
poimds;  expose  the  carbonate  of 
soda  to  a  heat  sufficiently  strong  to 
liquify  it ;  then  add  the  carbonate  of 
ammonia  in  powder,  and  with  a  heat 
of  212^  dry  the  salt,  and  pass  it 
through  a  fine  sieve. 

Eedpe,  No.  3. — ^Take  of  supertar- 
trate  of  potash  one  hundred  pounds. 


mix  it  with  thirty  pounds  of  finely 
powdered  chalk,  and  add  it  by  degrees 
to  one  hundred  and  sixty  of  boiling 
water;  stir  it  for  some  time,  and 
when  the  tartrate  of  lime  has  sub- 
sided, pour  off  the  supematent  liquor, 
and  wash  the  residuum  repeatedly 
with  cold  water.  To  the  tartrate  of 
lime  thus  formed  add  thirty  pounds 
of  sulphuric  acid,  previously  diluted 
with  eight  times  its  weight  of  water ; 
stir  the  mixture  frequently  during 
twenty-four  hours ;  and  after  having 
separated  the  acid  from  the  sulphate 
of  lime  by  means  of  strong  pressure, 
evaporate  it  in  Wedgewood's  dishes 
over  a  sand  heat  till  a  pellicle  appears 
on  the  surface,  then  set  it  by  to 
crystallize ;  these  crystals  are  to  be 
dissolved  in  boiling  water  filtered 
through  white  filtering  paper,  and 
again  crystallized.  Each  dose  of  the 
Seidlitz  Powders  consists  of  two 
scruples  of  recipe  No.  3,  finely 
powdered  and  dissolved  in  half  a 
pint  of  spring  water,  to  which  are 
added  two  drachms  of  recipe  No.  1, 

8a2 


1828. 
JDw.  17. 
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Sayobt      and  proportions  in  which  the  results  were  to  be  mixed,  in  order 
Pbicb.       to  produce  the  "  Seidlitz  Powder." 

[  *3  ]  It  was  proved  that  the  three  products  so  mixed  ^answered  the 

purpose  professed  in  the  patent,  and  that  the  combination  was 
new  and  useful. 

But,  upon  cross-examination  of  the  plaintiff's  witnesses,  the 
following  facts  were  established.  The  recipe  No.  1  produced  the 
substance  called  ''Bochelle  Salts.*'  Bochelle  salts  were  known 
to  the  world  before  1815  under  that  name,  and  also  as  "  Soda 
tartarizata." 

Becipe  No.  2  produced  "Carbonate  of  Soda,"  which  was 
known  before  1815,  and  was  in  the  Pharmacopoeia  of  1809 ;  and 
a  more  expensive,  but  more  perfect,  way  of  making  it  was  also 
known,  and  it  might  be  bought  in  shops. 

The  recipe  No.  8  produced  "  Tartaric  Acid,"  the  method  of 
making  which  was  known  at  the  time  of  the  patent,  and  under 
that  or  some  other  name  it  might  be  bought  in  chemists'  shops, 
and  other  methods  of  making  it  were  known,  all  of  which  would 
be  equally  efficacious  for  the  combination  of  Seidlitz  powders. 

Bochelle  salts,  carbonate  of  soda,  and  tartaric  acid  mixed  in 
the  manner  prescribed,  produced  the  Seidlitz  powder. 

Abbott,  Ch.  J.: 

It  is  the  duty  of  any  one,  to  whom  a  patent  is  granted,  to 
point  out  in  his  specification  the  plainest  and  most  easy  way  of 
producing  that  for  which  he  claims  a  monopoly ;  and  to  make 
the  pubUc  acquainted  with  the  mode  which  he  himself  adopts. 
If  a  person,  on  reading  the  specification,  would  be  led  to  suppose 
a  laborious  process  necessary  to  the  production  of  any  one  of  the 
ingredients ;  when,  in  fact,  he  might  go  to  a  chemist's  shop  and 
[  «4  ]  buy  the  same  thing  ^as  a  separate  simple  part  of  the  compound, 
the  public  are  misled.  If  the  results  of  the  recipes,  or  of  any  one 
of  them,  may  be  bought  in  shops,  this  specification,  tending 
to  make  people  believe  an  elaborate  process  essential  to  the 
invention,  cannot  be  supported.     The  plaintiff  must  be  called. 

Nonsuit. 

and  two  scruples  of  recipe  No.  2      stirred  together,  and  taken  during 
(previously  mixed) ;   they  must  be      the  state  of  effervescence. 


VOL.  xxvn.]  1828.    N.  P.    EY.  &  M.  4. 

Scarlett,  Qumey,  Deacon,  and  Powell  for  the  plaintiff. 

The  Solicitor-General  and  Campbell  for  the  defendant. 
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Savobt 
Pbiob. 


MATSON  AND  Another  v.  TROWER    and    Another. 

(Ryan  &  Moody,  17—18.) 

Award  held  good  though  made  by  an  tunpire,  the  arbitrators  haying 
no  authority  to  appoint  one,  and  though  he  examined  the  parties 
separately,  they  having  attended  him,  and  made  no  objection. 

Award  held  sufficient,  though  in  the  form  of  an  opinion. 

Assumpsit  on  an  award. 

A  dispute  having  arisen  between  the  plaintiffs  and  the 
defendants  as  to  the  non-performance  of  a  contract  to  deliver 
fifty  puncheons  of  brandy ;  the  matter  in  difference  was  referred 
to  two  persons  in  the  spirit  trade. 

The  arbitrators  disagreed,  and  appointed  an  umpire,  who  was 
also  in  the  spirit  trade. 

The  umpire  received  from  the  arbitrators,  statements  of  the 
points  in  which  they  disagreed ;  examined  each  of  the  parties  in 
the  absence  of  the  other ;  and  made  a  written  award  in  these 
terms: 

''  I  am  of  opinion  that  Messrs.  Matson  &  Go.  are  entitled  to 
claim  of  Messrs.  Trower  &  Co.  134Z.  for  non-performance  of 
their  contract  for  fifty  puncheons  of  brandy." 

For  the  defendants  it  was  objected,  1st.  That  the  umpire  had 
no  authority.  2ndly.  That  the  award  was  void  in  consequence  of 
the  umpire  having  examined  the  parties  in  the  absence  of  each 
other.  Srdly.  That  this  was  the  statement  only  of  *an  opinion, 
and  not  an  order  or  direction  to  pay  the  money,  and  conse- 
quently no  award. 

Abbott,  Ch.  J. : 

The  parties  have  recognised  the  authority  of  the  umpire  by 
submitting  to  be  examined  by  him,  as  to  the  matters  in  dispute. 
It  does  not  appear  that  either  party  desired  to  be  present  when 


1824. 
Jan,  6. 

OuildhalL 

[17] 


[•18] 
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MAT80K 
V. 

Tboweb. 


the  other  was  examined ;  legal  men  indeed  usaally  examine  one 
party  in  the  presence  of  the  other,  but  among  mercantile  persons 
a  different  practice  prevails ;  the  mnpire  here  was  a  mercantile 
man,  and  the  defendants  not  having  expressed  a  desire  to  be 
present  at  the  examination  of  the  plaintiffs,  cannot  now  object  to 
its  having  taken  place  in  their  absence.  The  words  of  the  instru- 
ment are  indeed  not  formal  or  technical,  but  they  amount  in 
substance  to  an  award. 

Verdict  for  tlie  plaintiffs,  184Z. 


1824. 
JFfeft.  17. 

Wntmimter, 
[24] 


[•25] 


RIVIERE  V.  BOWERt 

(Ryan  &  Moody,  24—25.) 

Where  the  owner  of  a  house  divided  it  into  two  tenements,  and  let 
one  of  them :  Held,  that  the  lessee  was  liable  to  an  action  on  the  case 
for  obstructing  windows  existing  in  the  landlord's  house  at  the  tixne  of 
the  demise,  though  of  recent  construction,  and  though  no  stipulation 
was  made  against  the  obstruction. 

Action  on  the  case. 

The  plaintiff  was  proprietor  of  a  house  in  Oxford  Street,  which 
he  divided  into  two  tenements ;  one  he  retained  in  his  own 
occupation,  using  it  as  a  gunsmith's  shop,  with  a  window 
projecting,  so  as  to  display  his  goods,  by  a  side  view,  to 
passengers  going  up  and  down  the  street. 

In  1817,  after  the  window  had  been  constructed,  he  let  the 
adjoining  tenement  to  the  defendant,  *who  was  a  bookseller  and 
stationer.  The  defendant  was  in  the  habit  of  fixing,  by  a  screw 
to  his  door-post,  a  moveable  case,  containing  books,  which  came 
so  near  to  the  plaintiff's  window,  as  to  prevent  his  putting  up 
the  side  shutter  until  the  case  was  removed,  which  was  usually 
not  until  a  late  hour.  It  had  also  the  effect  of  obstructing 
entirely  the  view  of  the  goods  on  one  side  of  the  window. 

On  the  part  of  the  defendant  it  was  objected,  that  the  action 


t  This  ruling  of  Abbott,  Oh.  J.  does 
not  appear  to  have  been  expressly 
overruled,  though  the  principle  of 
it    comes    very    near    what    Lord 


Westbubt,  L.  C.  describes  as 
"  an  ingenious  but  fanciful  theory : " 
Suffidd  V.  Brown  (1863)  33  L.  J.  Ch. 
249,  260.— B.  0. 
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for  obstructing  the  air  and  light  admitted  through  a  window  was 
not  maintainable,  unless  the  window  was  ancient,  and  with 
respect  to  the  display  of  the  goods,  9  Co.  Bep.  88  was  cited, 
where  it  was  held  that  no  action  would  lie  for  the  obstruction  of 
a  prospect ;  and  it  was  contended  that  the  same  principle  applied 
to  the  grievance  here  complained  of. 


BlVIBBB 

r. 
BOWEE. 


Abbott,  Ch.  J.  held  that  the  action  was  maintainable  against  a 
person  holding  as  tenant,  for  an  obstruction  to  a  window  existing 
in  the  landlord's  house  at  the  time  of  the  demise,  although  of 
recent  construction,  and  that  although  there  should  be  no 
stipulation  at  the  time  of  the  demise  against  the  obstruction. 

Verdict  for  the  plaintiff  A 


BRUTT  V.  PICAED. 

(Byan  &  Moody,  37—38.) 

A  bill  having  been  dated  by  mistake  1822,  instead  of  1823,  the  agent 
of  the  drawer  and  acceptor,  to  whom  it  had  been  given  to  be  delivered  to 
the  indorsee,  without  their  knowledge  or  consent,  corrected  the  mistake : 
Held  that  such  alteration  did  not  vacate  the  bill4 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange. 

The  bill,  after  it  was  drawn  and  accepted,  was  given  to  a 
person  of  the  name  of  Bennett,  who  was  the  agent  both  of  the 
drawer  and  acceptor,  to  deliver  to  the  indorsee.  Bennett 
discovering  that  the  date  was  January,  1822,  instead  of  January, 
1828,  ^without  again  seeing  the  drawer  or  acceptor,  and  before 
he  delivered  the  bill  to  the  indorsee,  altered  the  figure  2  into  a  8. 


^Vide  Compion  v.  Richards,  15 
R  B.  682  (1  Price,  27),  where  it  was 
held  that  the  occupier  of  one  of  two 
houses  built  nearly  at  the  same  time, 
and  purchased  of  the  same  pro- 
prietor, may  maintain  a  special 
action  on  the  case  for  an  obstruc- 
tion to  his  window  lights,  caused 
by   the   defendant's  adding  to  his 


own  building,  however  short  the 
period  of  previous  enjoyment  of  the 
plaintiff.  See  also  2  Saund.  113  a, 
and  Palm&r  v.  Fletcher,  1  Lev.  123. 

t  The  point  is  not  explicitly  dealt 
with  by  the  Bills  of  Exchange  Act, 
1S82;  but  the  case  is  cited  by 
Bfr.  Chalmers  in  his  notes  to  section 
64  of  the  Act.— B.  0. 


1824. 
Ibb.  28. 

Omidhall. 

[37] 


[•38] 
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Bbutt  Storks,  for  the  defendant,  contended,  that  this  bill  having 

PicABD.  been  altered  after  it  was  drawn,  and  without  the  knowledge  of 
either  the  drawer  or  acceptor,  not  only  required  a  new  stamp,  but 
the  alteration  vacated  the  bill,  the  parties  not  consenting  to  it. 

Abbott,  Ch.  J. : 

I  shall  leave  it  to  the  jury  to  decide,  whether  this  bill  was  not 
dated  by  mistake  1822.  If  they  are  of  opinion  that  it  was 
originally  the  intention  of  the  parties  to  the  bill  that  it  should 
have  been  dated  1823,  and  that  the  figure  2  was  inserted  by 
mistake,  I  am  of  opinion  that  this  alteration  will  not  vacate  the 
bill. 

Verdict  for  the  plaintiff. 


1824. 
Mareh  4. 

OwOdhalL 

[89] 


WARING  V.  HOGGART.t 

(Byan  k,  Moody,  39—40.) 

A  lessee  of  lands  subject  to  a  oovenant  against  certain  obnoxious 
trades,  with  a  proviso  for  re-entry,  grants  nnder-leases  of  bouses  erected 
on  the  land,  not  containing  a  similar  coyenant  and  proviso  :  Held  that  a 
purchaser  by  auction  of  houses  on  the  same  land,  and  of  the  improved 
ground  rents  of  the  houses  so  underlet,  might  recover  back  his  deposit 
money,  this  omission  in  the  under-leases  not  having  been  mentioned  in 
the  conditions  of  sale'. 

Action  against  an  auctioneer  to  recover  the  deposit  money  on 
the  purchase  of  some  ground  rents  and  leasehold  property. 

The  sale  was  under  an  order  of  the  Yice-Changellor. 

The  estate  upon  which  houses  had  been  erected,  and  out  of 
which  the  ground  rents  issued,  belonged  to  a  person  of  the  name 
of  Brandon,  who  had  demised  the  land  for  a  term  of  years  with 
proviso  for  re-entry  on  breach  of  a  covenant  in  the  lease,  that 
the  lessee  and  his  assigns  should  not  use  or  exercise  certain 
obnoxious  trades  (therein  enumerated)  on  the  premises. 

The  original  lessee  had  erected  houses  upon  the  land,  but  the 


f  Cited  and  substantially  followed 
by  TiNDAL,  Ch.  J.  in  Flight  v.  Boath 
(1834)  1  Bing.  N.  C.  370,  377,  and 


by  STmLiNG,  J.  in  Be  Davis  and 
Carey  (1888)  40  Ch.  Div.  601,  608; 
58  L.  J.  Ch.  143,  147.— B.  C. 
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under-leases  which  he  had  granted  of  these  houses  contained  no  wabino 
covenant  against  the  obnoxious  trades  provided  against  by  the  hoggabt. 
original  lease.  The  improved  ground  rents  issuing  out  of  the 
houses  so  underlet,  and  leases  of  other  houses  already  erected, 
having  been  put  up  to  auction  by  the  assignee  of  the  original 
lessee,  the  plaintiff  became  the  purchaser  of  the  ground  rents 
and  of  two  of  the  houses.  The  conditions  of  sale  stated  the 
covenant  in  the  original  lease  against  the  obnoxious  trades,  and 
that  such  covenant,  together  with  the  usual  covenants,  would  be 
inserted  in  the  under  leases  to  be  granted  to  the  purchasers. 
No  mention  was  made  as  to  whether  these  covenants  were 
contained  in  the  under-leases  already  granted  of  the  houses. 

Scarlett,  for  the  plaintiff,  contended  that  the  purchaser  was  [  ^  3 
entitled  to  recover  back  his  deposit  money,  the  title  proving 
defective  from  this  covenant  not  having  been  inserted  in  the 
under-leases,  as  the  under  lessee  might  by  his  acts  cause  the 
forfeiture  of  the  original  lease,  and  leave  the  purchaser  without 
any  remedy.  The  conclusion  which  would  generally  be  drawn 
from  these  conditions  of  sale  would  be,  that  the  under-leases 
contained  covenants  against  the  obnoxious  trades  similar  to  that 
in  the  original  lease,  which,  turns  out  not  to  be  the  case. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  it  is  the  duty  of  every  person  truly  and 
honestly  to  represent  that  which  he  is  to  sell.  A  careful  man 
and  a  lawyer  looking  at  these  conditions  of  sale  might  ask,  what 
were  the  terms  of  the  leases  which  had  been  granted?  The 
purchaser  is  informed  by  the  statement  in  the  conditions,  that 
the  original  lessee  is  restrained  from  carrying  on  these  obnoxious 
trades,  and  that  in  the  leases  to  be  granted  to  him  a  similar 
covenant  is  to  be  entered  into ;  none  but  a  very  careful  person 
would  suppose  that  it  could  be  doubtful  whether  the  persons  to 
whom  under-leases  had  already  been  granted,  were  bound  in  the 
same  manner.  I  am,  therefore,  clearly  of  opinion  that  the 
plaintiff  cannot  be  bound  to  take  this  title. 

Verdict  for  the  plaintiff. 
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iM*-  JENNINGS  V.  GEIFFITHS.t 

Mareh  6. 

(Eyan  &  Moody,  42—46.) 

-      -    '  The  registered  owner  of  a  ship  is  not  liable  for  repairs,  unless  actually 

*-      -'  done  upon  his  credit.    Legal  ownership  is  primd  facie  evidenoe   of 

liability,  which  may  be  rebutted  by  proof  of  the  beneficial  interest 

haying  been  parted  with,  and  of  the  legal  owner's  having  ceased  to 

interfere  with  the  management  of  the  ship. 

Action  for  repairs  done  by  the  plaintiff,  a  shipwright,  on  the 
brig  Favorite. 

The  repairs  were  done  in  June,  1828,  by  the  orders  of  Pellatt, 
the  commander.  The  registry  made  in  1808,  at  Beaumaris  in 
Wales,  and  the  affidavit  of  the  defendant,  stating  himself  and 
another  to  be  joint  owners,  were  proved.  The  defendant  acted 
as  owner  and  commander  till  1821,  when  he  transferred  the  ship 
by  bill  of  sale  to  his  son  J.  Griffiths,  who  became  commander, 
and  acted  as  such  till  May,  1828;  J.  Griffiths  then  conveyed 
the  ship  to  Kenning,  who  appointed  Pellatt  commander.  No 
new  registry  was  made  of  these  transfers,  but  they  were  indorsed 
on  the  certificate  of  registry  kept  on  board.  It  was  attempted 
by  Scarlett  for  the  plaintiff,  to  show  that  the  conveyance  from 
the  defendant  to  J.  Griffiths,  was  not  an  absolute  one  of  the 
defendant's  whole  interest,  but  that  he  still  continued  bene- 
t  •^s  ]  ficially  interested  in  the  ship.  The  case  of  Dowson  v.  ^Longford, 
tried  before  his  lordship  at  Guildhall,  in  the  year  1822,  was 
mentioned. 


Abbott,  Ch.  J.  in  summing  up  to  the  jury  observed  : 

The  difficulty  which  exists  in  this  case  arises  out  of  certain 
Acts  of  Parliament  relating  to  the  transfer  of  ships.  Particular 
forms  and  regulations  have  been  rendered  necessary  by  those 
statutes,  and  they  have  even  gone  so  far  as  to  say  that  there 
can  be  no  legal  ownership  in  any  person  who  has  neglected  to 


t  See  to  similar  effect,  Frazer  y.  Blaokbubn,    J.    in   Hihbs  t.  Bo$$ 

Mareh  (1811)   12   B.   B.   336,    and  (1866)  L.  B.  1  a  B.  534,  544;   35 

cases  cited  in  note  there.    And  see  L.  J.  Q.  B.  193,  197.— B.  C. 
observations  on  the  above  case  by 
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comply  with  the  fomiB  prescribed;  one  of  these  is,  that  the  Jbnkinos 
ownership  must  be  registered  at  the  proper  office.  The  object  gbiffithb. 
of  the  Legislature  in  passing  those  statutes,  was  clearly  one  of 
general  policy :  namely,  to  prevent  foreigners  from  participating  in 
the  advantages  which  it  was  intended  to  give  to  British  shipping 
only ;  and  the  use  of  the  registry  is,  to  enable  the  Government 
officers  to  ascertain,  at  all  times,  that  the  real  owners  are  British 
subjects.  Soon  after  the  passing  of  those  acts,  the  leaning  of 
courts  of  law  in  the  construction  of  them,  was,  to  say  that  the 
registered  owners  of  ships  should  at  all  events  be  liable  for  the 
repairs.  But  the  subject  having  become  more  accurately  under- 
stood, a  better  and  more  correct  principle  now  prevails ;  and  the 
recent  cases  have  decided  that  the  true  question  in  matters  of 
this  description  is,  '*  upon  whose  credit  was  the  work  done  ? " 
That  question  would,  in  most  cases,  be  decided  by  the  fact  of 
legal  ownership,  the  repairs  being  generally  done  for  the  legal 
owner.  But  it  may  so  happen  that  the  name  of  a  person  may 
be  ^retained  on  the  registry,  after  he  has  ceased  to  be  beneficially  [  *^^  ] 
interested  in  the  ship,  or  to  interfere  with  its  concerns.  The 
question  was  so  left  to  the  jury  in  the  case  referred  to  by  the 
learned  counsel  for  the  plaintiff,  and  I  do  not  consider  that  any 
thing,  I  am  now  saying  can  at  all  impeach  the  correctness  of 
the  decision  of  that  case,  the  circumstances  of  which  I  well 
recollect.  There  the  registered  owner  had  parted  with  his 
interest  in  the  ship,  but  with  a  stipulation  that  he  should  retain 
possession  of  the  bill  of  sale,  and  receive  part  of  the  profits, 
until  the  bills,  in  consideration  of  which  the  transfer  was  made, 
should  be  paid.  He  had  himself  been  in  the  habit  of  employing 
the  tradesmen  about  the  ship,  and  had  given  no  notification  to 
them  that  his  interest  in  the  vessel  had  ceased.  And  the  jury 
very  properly  said,  that  the  work  had  been  done  on  his  credit. 
But  in  the  case  before  you,  it  does  not  appear  that  the  defendant 
had  the  slightest  knowledge  of  the  work  being  done,  nor  that 
the  plaintiff  had  any  reason  to  suppose  him  connected  with  the 
vessel ;  and  if  he  had  consulted  the  register,  he  would  have 
found  another  person  to  have  been  in  joint  ownership  with 
him.  The  repairs  were  not  even  ordered  by  the  son,  but  by  the 
direction  of  a  captain  appointed  by  a  stranger  to  the  defendant, 
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jbnnikos    and  that  too  whilst  he  was  residing  in  a  distant  part  of  the 

Griffiths,    kingdom.     The  question  for  yoa  to  consider  is, 

"  Were  or  were  not  these  repairs  done  upon  the  credit  of  the 

defendant." 

The  plaintiff* 8  counsel  then  chose  to  he  nonsuited. 


1824.  EOBEETSON  v.  MONEY.f 

^^^*'  (Ryan  &  Moody,  76—77.) 

GMildhM,  jjj  gjj  action  on  a  policy  of  insurance  on  a  voyage  **  at  or  from  the 

I-  '  ^  J  port  or  porte  of  diBcharge  and  loading  in  India,  aod  the  East  India 

Islands,'*  evidence  admitted  to  prove  that  the  Iklauritius  is  consideted 

in  mercantile  contracts  as  an  East  India  Island,  although  treated  by 

geographers  as  an  African  Island. 

This  was  an  action  on  a  policy  of  insurance  on  the  freight 
of  the  ship  Neptune,  "  at  and  from  the  termination  of  her  out- 
ward voyage,  at  New  South  Wales,  and  Van  Dieman's  Land, 
to  her  port  or  ports  of  discharge  and  loading  in  India  and  the 
East  India  Islands,  during  her  stay  and  loading  there,  and  from 
thence  to  her  port  or  ports  of  discharge  in  Europe." 
[  *76  ]  The  loss  claimed  was  upon  the  freight  of  a  *cargo  loaded  at 

the  Mauritius  ;  and  in  order  to  show  that  the  Mauritius  was  an 
East  India  Island,  within  the  meaning  of  the  policy,  it  was  pro- 
posed on  the  part  of  the  plaintiff  to  give  in  evidence  the  opinion 
of  merchants  and  others,  as  to  the  Mauritius  being  generally 
so  considered  in  mercantile  contracts,  and  in  insurances.  The 
case  of  Uhde  v.  Walters,  8  Camp.  16,1  was  relied  on. 

This  was  objected  to,  on  the  ground  that  it  ought  not  to  be 
permitted,  to  give  evidence  of  a  usage  by  any  class  of  men, 
to  employ  a  term  in  a  sense  different  from  its  ordinary  and 
proper  acceptation.  India  and  the  East  India  Islands,  it  was 
contended,  are  terms  of  known  and  settled  import,  and  although 
it  might  be  admissible  to  show  that  the  Mauritius  was  in  India, 
or  was  an  East  India  Island,  it  does  not  follow  that  the  evidence 
is  admissible  to  show  that  these  terms  are  used  by  merchants 
in  a  sense  different  from  that  in  which  they  are  usually  understood. 

t  This  would  seem  to  be  the  case  Bohertson  v.  Clarke^  25  RB.  at  p.  681. 
mentioned  at  the  end  of  the  report  of         {  13  B.  B.  737. 
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Lord  GiFFOBD  Bald,  that  upon  the  authority  of  the  case  cited, 
he  thought  the  evidence  admissible. 

Several  eminent  East  India  merchants,  and  others  conver- 
sant with  underwriting,  were  then  called,  who  stated  that  the 
Mauritius  was  considered  amongst  merchants  an  East  India 
Island,  and  that  losses  were  usually  paid  on  that  principle. 

On  the  part  of  the  defendant,  it  was  proved  to  be,  geographically, 
an  African  Island,  and  so  reputed  amongst  geographers,  and 
amongst  the  inhabitants  of  the  Island,  and  that  it  was  totally 
unconnected  with  the  East  India  Company's  Government. 

Lord  GiFPORD  left  it  to  the  jury,  upon  the  whole  evidence, 
to  say  whether  the  Mauritius  was  an  East  India  Island  within 
the  meaning  of  the  policy. 

Verdict  for  the  plaintiff. 


ROBEBTSOK 
V. 

Monet. 


[77] 


COOKE  V.  HUGHES. 

(Eyan  &  Moody,  112—116.) 

In  an  action  for  a  libel,  the  defendant  has  a  right  to  have  the  whole 
of  the  publication  read,  from  which  the  passages  charged  are  extracts.! 

Case  for  a  lihel. 

The  libel  for  which  this  action  was  brought  was  contained  in 
a  pamphlet,  entitled  "  The  Stafford  *Peerage,  or  the  Impostor 
Unmasked ; "  and  the  first  count  of  the  declaration  stated,  that 
the  defendant  published  a  false  and  scandalous  libel  of  and  con- 
cerning the  plaintiff,  in  a  certain  pamphlet  entitled  as  above, 
containing  in  divers  parts  thereof,  amongst  other  things,  the 
false,  scandalous,  defamatory,  and  libellous  matters  following 
of  and  concerning  the  plaintiff;  it  then  set  out  continuously 
several  distinct  passages,  selected  from  various  parts  of  the 
pamphlet,  without  any  separation  of  the  different  extracts.  The 
other  counts  respectively  contained  each  one  of  the  several 
extracts  stated  in  the  first.     The  pamphlet  was  a  professed 


1824. 
July  23. 

GuUdhaiU 
[112] 


[  •lis  ] 


t  As  to  limits  of  this  doctrine,  see 
per   Pollock,  0.  B.   in  Darby  y. 


Ousdey  (1866)  26  L.   J.    Ex.   227, 
229.— E.  0. 
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CooKB  history  of  the  life  and  adventures  of  the  plainti£f,  under  a 
HnQHx&  fictitious  and  libellous  name,  and  contained  several  distinet 
charges  of  crimes  committed  by  the  plaintiff,  the  subject  matter 
of  criminal  procedure,  and  opprobrious  comments  upon  those 
crimes,  and  on  the  conduct  of  the  plaintiff.  There  were  also 
reports  of  two  trials,  in  one  of  which  the  plaintiff  was  stated 
to  have  been  convicted  of  bigamy,  but  afterwards  pardoned  in 
consequence  of  a  doubt  of  the  validity  of  the  first  marriage ; 
the  other  was  a  report  of  a  cause  in  which  the  plaintiff  had 
sued  for  damages  for  a  libel,  charging  the  plaintiff  with  bigamy 
and  other  offences,  in  which  action  the  then  defendant  had 
justified ;  and  the  speech  of  the  counsel  for  the  defendant  was 
stated  at  length,  and  the  verdict  of  the  jury  for  one  farthing 
damages. 

The  only  evidence  was  the  proof  of  publication  of  the  pamphlet, 
the  application  to  the  plaintiff  appearing  from  the  pamphlet 
itself. 

Upon  the  oficer  proceeding  to  read  the  passages  set  out  in 
the  declaration, 

[  114  ]  Scarlett  for  the  defendant,  claimed  that  intervening  passages, 

which  he  pointed  out,  might  be  read,  and  insisted  on  the  general 
right  of  the  defendant  to  have  the  whole  of  the  publication,  for 
which  he  was  answering,  read;  and  stated  that  his  object  in 
having  the  parts  read  was,  to  show  that  the  plaintiff  had  selected 
in  his  declaration  vague  and  general  abuse  and  comments, 
including  no  specific  allegations  which  the  defendant  could 
justify  and  prove ;  whereas  the  pamphlet  itself  contained  distinet 
charges,  which,  if  set  out,  the  defendant  would  have  had  an 
opportunity  of  proving,  and  which,  if  true,  fully  justified  the 
defendant  in  applying  to  the  plaintiff  the  passages  selected  in 
the  declaration. 

This  was  resisted  by  the  counsel  for  the  plaintiff,  who  argued 
that  the  only  legitimate  excuse  for  a  defendant's  reading  other 
passages  than  those  set  out,  was  to  explain  and  mitigate.  That 
those  now  required  to  be  read  were  separate  libels,  unconnected 
with  the  passages  selected ;  and  the  object  of  the  defendant  was 
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to  blacken  the  character  of  the  plaintiff,  by  stating  matter  still       Cooks 
more  libellous ;  and  they  referred  to  a  recent  indictment  for  a     huohb& 
blasphemous  libel  impugning  the  truth  of  Christianity,  in  which 
his  lordship  had  refused  to  allow  the  defendant,  who  conducted 
his  own  defence,  to  read  other  passages  than  those  charged  in 
the  indictment. 

Abbott,  Ch.  J. : 

I  do  not  recollect  an  instance  of  an  action  in  which  the  defen- 
dant has  been  prevented  from  reading  the  whole  of  the  publication 
complained  of.  In  the  trial  referred  to,  which  I  now  distinctly 
recollect,  the  principle  upon  *which  I  restrained  the  defendant  [  •^'^  ] 
from  reading  other  passages  was  that  just  stated  by  Mr.  Gumey,f 
namely,  that  the  defendant  himself  professed  that  his  object  in 
selecting  those  passages  was  to  show  that  the  Christian  religion 
was  false;  I  thought  that  a  person  on  his  trial  for  a  libel  on 
the  Christian  religion,  should  not  be  allowed  to  make  his  defence 
a  vehicle  for  the  very  crime  for  which  he  was  answering.  But 
in  actions,  I  have  always  understood  the  rule  to  be,  that  the 
defendant  has  a  right  to  have  the  whole  of  the  publication  read. 
In  the  present  state  of  the  cause  I  cannot  tell  what  the  effect 
of  reading  the  passages  selected  may  be.  If  the  object  be  further 
to  libel  the  plaintiff,  the  defendant  does  it  at  his  immediate  peril, 
and  the  jury,  if  they  shall  think  fit,  may  give  increased  damages 
on  that  account.  In  the  absence  of  any  case  in  which  such  a 
course  has  been  refused,  I  think  myself  bound  by  the  general 
rule,  but  I  will  take  a  note  of  the  objection. 

The  other  passages  were  then  read,  containing  distinct  charges 
of  indictable  offences,  and  the  reports  of  the  two  trials;  and 
Scarlett,  in  his  address  to  the  jury,  argued  that  the  plaintiff 
having,  by  omitting  to  set  out  in  his  declarations  the  specific 
facts  stated  in  the  pamphlet,  precluded  the  plaintiff  from  the 
opportunity  of  proving  them,  must  be  taken  to  have  admitted 
their  truth,  and  that  a  person  who  brought  an  action  for  the 
purpose  of  vindicating  his  character,  and  at  the  same  time 

t  Oumey,  as  amieut  eurice,  had  referred  to,  in  which  he  oonduoted 
stated  the  drcuxnstanoes  of  the  case     the  prosecation. 
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Cooke       *prevented  the  jury  from  trying  that  character,  could  not  be 
Hughes,      entitled  to  any  damages. 
[*ll^]  Verdict  for  the  plaintiff,  damages  one  farthing. 

An  objection  was  also  taken  to  the  first  count  on  the  ground 
of  variance,  but  it  was  not  pressed,  the  other  counts  being 
sufficiently  proved.  But  his  lordship  said;  As  at  present  advised, 
I  think  the  first  count  not  sustained,  the  passages  on  the  face 
of  it  purporting  to  be  one  continued  extract. 


1824. 
July  24. 

ChMldhdll. 
[126] 


CLARKE  V.   SAFFEET.t 

(Eyan  &  Moody,  126—127.) 

On  the  trial  of  an  issue  from  the  Court  of  Chancery,  with  power 
to  the  plaintiff  to  examine  the  defendant  as  a  witness;  Held,  that 
as  matter  of  right,  plaintiff's  counsel  might  cross-examine  the  defendant, 
although  called  as  his  witness ;  the  defendant  standing  in  a  situation, 
necessarily  adverse. 

This  was  an  issue  directed  by  the  Yigb-Ghancellob  to  try 
''  whether  a  commission  of  bankruptcy  in  which  the  defendant 
was  the  petitioning  creditor,  had  been  concerted  between  the 
defendant  and  the  bankrupt." 

The  Yice-Ghancellor's  order  gave  the  plaintiff  leave  to  examine 
on  the  trial  both  the  defendant  and  the  bankrupt. 

In  the  course  of  the  trial  the  plaintiff's  counsel  called  the 
defendant,  who  was  also  one  of  the  assignees,  as  a  witness,  and 
on  an  objection  being  taken  by  the  defendant's  counsel  to  the 
mode  of  examining  the  defendant, 

Best,  Gh.  J.  said,  there  is  no  fixed  rule  which  binds  the  counsel 
calling  a  witness  to  a  particular  mode  of  examining  him.  If  a 
witness,  by  his  conduct  in  the  box,  shows  himself  decidedly 
adverse,  it  is  always  in  the  discretion  of  the  judge  to  allow  a 


t  The  dictum  of  Best,  Gh.  J.  in 
this  case  appears  to  be,  in  effect, 
overruled  by  the  decision  of  the 
Ck)urt  of  Appeal  in  Price  v.  Manning 
(1889)  42  Oh.  Div.  372 ;  68  L.  J.  Ch. 


649.  But  it  seems  necessary  to 
retain  the  report  in  order  that 
the  judgments  in  Price  v.  Manning 
may  be  understood. — £.  G. 
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crosB-examinatdon ;  but  if  a  witness  called,  stands  in  a  situation      Clabkb 
which  of  necessity  makes  him  adverse  to  the  party  calling  him,     saffebt. 
as  is  the  case  here,  the  counsel  may,  as  matter  of  right,  cross- 
examine  him. 


Cabbw. 


In  Bastin  v.  Carew,  Exeter,  August  19th,  1824,  where  a  similar       C  ^^7  ] 
objection  was  taken,  and  a  cross-examination  of  an  adverse  witness 
allowed, 

Abbott,  Ch.  J.,  said  : 

I  mean  to  decide  this,  and  no  further.  That  in  each  particular 
case  there  must  be  some  discretion  in  the  presiding  Judge  as  to 
the  mode  in  which  the  examination  shall  be  conducted,  in  order 
best  to  answer  the  purposes  of  justice. 


JOLIFF  V.  BENDELL.  1824 

Aug.  9. 
(Eyan  &  Moody,  13ft— 138.)  

Certain  sheep,  apparently  healthy  and  sound  in  every  respect,  were  r*i og  -1^* 
sold  warranted  sonnd.  Two  months  afterwards  great  part  of  them  ^  ^ 
died.  There  was  nothing  to  connect  the  disease  of  which  they  died 
with  their  previous  condition ;  but  it  was,  in  the  opinion  of  farmers 
and  breeders,  an  hereditary  disease,  called  the  goggles,  and  incapable 
of  discovery  until  its  fated  appearance ;  held,  that  this  disease  was 
an  unsoundness  existing  at  the  time  of  the  sale,  the  jury  being  of 
opinion,  that  **  it  existed  in  the  constitution  of  the  sheep  at  that  time." 

Assumpsit  on  a  warranty  of  certain  sheep  sold  by  the  defendant 
to  the  plaintiff. 

The  first  count  stated  the  sheep  to  be  warranted  sound.  The 
second,  free  from  goggles. 

The  sheep,  one  hundred  in  number,  were  sold  on  the  12th  of 
August,  1828.  At  the  time  of  the  sale  they  were,  in  appearance, 
perfectly  sound  and  thriving,  and  continued  so  until  the  middle 
of  October  following,  when  one  or  two  of  them  exhibited  symp- 
toms of  a  disease  called  by  farmers  the  goggles.  The  sheep 
affected  showed  signs  of  giddiness,  swelling  of  the  eyes  and 
hanging  of  the  head.  From  the  time  they  were  first  seized,  they 
grew  weaker  and  weaker,  and  for  the  most  part  died  in  about  a 

E.B. — ^voL.  xxvn,  8  B 
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JoLxvF  week  or  ten  days,  and,  on  dissection,  there  were  signs  of  water 
BsKDELu  ^  ^6  l^^&d  or  brain.  On  the  whole,  about  fifty  of  the  sheep  had 
died  under  the  same  appearances,  the  rest  continued  apparently 
well  up  to  the  time  of  the  trial.  There  was  no  contagion :  other 
sheep  with  which  they  were  fed  and  kept  having  continued 
healthy.  Several  farmers  and  others  conversant  with  sheep 
[  *137  ]  *were  called  for  the  plaintiff,  who  stated  the  goggles  to  be,  in  their 
opinion,  an  hereditary  disease,  arising  from  breeding  **  in  and  in, 
or  from  relations ; "  and  that  sheep  so  disordered  would  thrive, 
and  seem  to  be  in  sound  health  generally  until  two  or  three  years 
old.  That  there  were  no  means  of  discovering  by  the  appearance 
or  otherwise,  that  sheep  were  so  affected.  That  it  was  generally 
fatal,  and  no  cure  or  prevention  known  for  it,  and  reputed  amongst 
farmers  an  unsoundness.  The  evidence  for  the  defendant  went 
to  show,  that  the  sheep  were  of  a  pedigree  free  from  "breeding 
in  and  in,"  and  that  others  of  the  same  sort  and  older  were 
perfectly  sound.  The  warranty  was  proved  without  dispute,  and 
the  sheep  were  all  of  the  same  breed. 

For  the  defendant  it  was  contended,  that  the  sheep  having 
been  healthy  and  thriving  at  the  time  of,  and  for  two  months 
after  the  sale,  must  be  considered  as  sound  at  that  time ;  that, 
inasmuch  as  there  were  no  previous  symptoms  to  connect  the 
disease  of  which  they  died  with  their  former  state  of  health, 
there  was  nothing  to  show  that  the  disease  existed  at  the  time  of 
the  sale ;  and  that  an  hereditary  liability  to  a  particular  disorder 
was  of  too  uncertain  a  nature  to  be  capable  of  proof,  and  could 
not  be  legally  considered  as  an  unsoundness  existing  at  the  time 
stipulated  for  in  the  warranty. 

Abbott,  Ch.  J.  left  it  to  the  jury  to  say,  "  whethet,  at  tl^e  time 
of  the  sale,  the  sheep  ha^  existing  ih  their  blood  or  constitution 
[  *1S8]      the  disease  of  *which  they  afterwards  died;  or,. whether  it  had 
arisen  from  any  subsequent  cause  ?  " 

Verdict  for  the  plaintiff  for  1202.,  the  value  of  the 
sheep  which  had  died^  ihe  aefendant  agreeing  to 
take  back  the  remainder^ 


VOL.  XXVII.]      1824.    N.  P.    RY.  &  M.  157—158.  789 


ADAMS  V.  KELLY.t  ^824. 

Dec,  14. 
(Ryan  &  Moody,  157—159.)  

In  order  to  show  that  a  defendant  had  caused  and  procured  a  printed  ^^'"*'"^« 
libel  to  be  inserted  in  a  newspaper,  a  reporter  to  a  public  newspaper  '•  ^ 
proved  that  he  had  given  a  written  statement  to  the  editor  of  the 
newspaper,  the  contents  of  which  had  been  communicated  by  the 
defendant  for  the  purpose  of  su<ch  publication,  and  that  the  newspaper 
then  produced  was  exactly  the  same,  with  the  exception  of  one  or  two 
slig:ht  alterations,  not  affecting  the  sense :  Held,  that  what  the  reporter 
published,  in  consequence  of  what  passed  with  the  defendant,  might 
be  considered  as  published  by  the  defendant ;  but  that  the  newspaper 
could  not  be  read  in  evidenee,  without  producing  the  written  account 
delivered  by  the  witness  to  the  editor. 

Case  for  slander. 

There  were  several  counts  in  the  declaration,  stating  the  words 
in  different  ways,  and  the  last  count  stated,  ''  that  the  defendant 
did  compose  and  publish,  and  cause  and  procured  to  be  composed 
and  published  and  inserted  in  a  certain  public  newspaper,  called 
the  Observer,  of  and  concerning  the  plaintiff,  &c.  the  following, 
false,  &c.  libel,"  and  then  set  out  with  the  usual  innuendos,  the 
paragraph  inserted  in  the  paper. 

The  words  stated  in  the  first  count,  were  proved  to  have  been 
spoken  by  the  defendant,  and  the  following  evidence  was  offered 
in  order  to  prove  the  last  count  of  the  declaration. 

A  witness  (at  that  time  a  reporter  for  the  Observer  newspaper,)  [  158  ] 
stated  that  he  had  met  with  the  defendant,  who  communicated  to 
him  the  slanderous  matter  set  forth  in  the  first  count  relating 
to  the  plaintiff,  which  the  defendant  said  would  make  a  good  case 
for  the  newspaper.  The  reporter  desirous  of  obtaining  informa- 
tion for  his  paper,  attended  the  defendant  to  an  adjoining  tavern, 
and  who  gave  him  a  more  detailed  account,  for  the  express  pur- 
pose of  inserting  it  in  the  paper  with  which  the  reporter  was 
connected.  Afterwards,  from  the  particulars  communicated  by 
the  defendant,  the  reporter  drew  up  an  account  which  he  left 
at  the  office  of  the  Observer,  to  be  inserted  in  that  paper. 
An  Observer  newspaper  was  then  put  into  the  witness's  hands, 

t  Cited  and  relied  on  in  judgments,      Ex.  169,  178;  38  L.  J.  Ex.  105,  109, 
Parke$  v.  Frescott   (1869)  L.   B.  4      111.— E.  C. 
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Adams      and  he  stated  that  a  paragraph  in  that  paper  contained  exactly 
Kkllt.      the  same  account  which  he  sent  to  the  editor,  with  the  exception 
of  some  slight  alterations,  not  affecting  the  sense,  made  by  the 
editor. 

The  counsel  for  the  plaintiff  then  proposed  to  read  the  news- 
paper. 

Gumey  for  the  defendant  objected  to  the  newspaper  being 
read;  the  written  paper  which  the  reporter  sent  to  the  editor, 
containing  the  account  communicated  to  him  by  the  defendant, 
must  be  produced ;  whether  the  printed  paper  is  a  copy  of  what 
the  reporter  has  written,  can  only  be  seen  by  comparing  them 
together. 

Abbott,  Gh.  J. : 

This  newspaper  is  proposed  to  be  given  in  evidence,  in  order 
[  ^159  ]  to  sustain  that  *count,  which  charges  the  defendant  with  publish- 
ing the  printed  libel  set  forth  in  the  declaration.  The  evidence 
is,  that  the  reporter  put  something  in  writing  from  his  conversa- 
tion with  the  defendant,  and  which  he  gave  to  the  editor.  What 
the  reporter  published  in  consequence  of  what  passed  with  the 
defendant,  may  be  considered  as  published  by  the  defendant; 
but  you  must  show  that  what  was  published  is  that  which  was 
given  to  the  editor  by  the  reporter,  which  you  can  only  do  by 
producing  the  paper  itself. 

Verdict  for  the  plaintiff y  damages  20Z. 
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CHAELETON   v.   C0TE8W0ETH.  m*. 

(Byan  &  Moody »  175 — 177.)  '     ' 

Where  there  is  a  written  agreement  between  the  master  and  owners     Ov.ild1uiU. 
of  a  ship,  not  mentioning  primage,  and  the  owners  have  received        ^  ^'^  •< 
payments  in  respect  of  primage  from  the  freighters :  Verdict,  by  a  special 
jury  to  the  effect  that  the  master,  by  usage  of  trade,  is  entitled  to 
those  payments.t 

Assumpsit  for  work  and  labour,  and  wages,  as  master  and 
commander  of  a  certain  ship ;  and  the  usoal  money  counts. 

This  action  was  brought  to  recover  the  sum  of  1152.  the  amount       [  176  ] 
of  primage  due  to  the  plaintiff  as  master  and  commander  of  the 
ship  OportOy  on  three  several  voyages  from  London  to  Pemam- 
buco,  and  ba,ck  again. 

The  plaintiff  held  the  command  of  the  ship  under  the  following 
terms  reduced  into  writing :  ''  At  102.  per  month  wages,  one-third 
of  all  passage  monies,  and  the  owners  to  find  the  cabin." 

It  was  admitted  that  the  defendant,  as  owner,  had  received  in 
account,  the  amount  of  freight  and  primage,  the  sum  not  being 
stated  in  the  admission. 

The  primage  claimed  was  calculated  at  the  rate  of  5  per  cent, 
on  the  freight,  and  the  bills  of  lading  all  contained  the  words 
''with  primage  and  average  accustomed."  The  plaintiff  had 
accounted  with  the  defendant  for  the  two  first  voyages  without 
any  charge  for  primage,  but  on  being  dismissed  from  the  com- 
mand of  the  ship  he  demanded  primage  for  the  three  voyages. 

The  defence  was  that  the  special  agreement  between  the  parties 
excluded  the  plaintiff's  claim.  And  several  merchants  and  ship 
owners  were  called  on  both  sides  to  prove  the  usage  of  trade  with 
respect  to  primage;  but  no  instance  was  spoken  to  in  which 
primage  had  been  paid  or  resisted,  in  the  case  of  a  specific 
agreement  silent  as  to  the  claim  of  primage.    The  practice  was 

t  From  the  statement  in  the  special  that  this  woidd  seem  to  account  for    . 

case    in   Caughey  v.   James   Gordon  the  disappearance  of  those   actions 

ik   Co,   (1878)   3  C.  P.  D.  419,   it  even  where  primage  is  still  payable 

appears  that  the  modem  usage  is  by  the  shipper.    But  the  above  case 

different.     In   the   13th   edition  of  is  at  least  interesting  to  show  what 

Abbott  on  Shipping,  by  Bucknill  and  was,  and  still  may  be  in  some  classes 

Langley,  it  is  observed  (at  p.  632)  of  employment,  the  usage. — ^B.  0. 
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Ghaslbtoh   stated  to  be,  to  have  specific  agreements  for  wages,  &c. ''  in  lieu 

CoTKSwoBTH  of  every  thing."    If  there  was  no  special  agreement,  the  captain 

would  be  entitled  to  it.     The  amount  of  primage  varied  in 

different  trades,  from  1  to  10  or  15  per  cent,  on  the  freight ;  the 

general  amount  was  stated  to  be  5  per  cent. 

[  177  ]      Abbott,  Ch.  J,,  in  smnming  up  to  the  jury  observed  : 

Neither  party  has  in  this  case  proved  that  which  he  has 
attempted.  The  plaintiff  undertook  to  prove  that  primage,  if 
not  excluded  by  special  agreement,  belongs  to  the  master ;  the 
defendant  that  it  is  never  paid  unless  stipulated  for ;  in  other 
words,  that  it  is  matter  of  distinct  agreement.  In  ancient  times 
primage  was  a  small  payment  made  by  the  merchant  on  the 
delivery  of  his  goods,  for  the  care  and  attention  bestowed  on 
them  by  the  master.  It  was  called  hat-money,  sometimes  pocket- 
money.  Originally  it  was  of  small  importance,  but  in  the  pro- 
gress of  trade  it  may  have  become  of  greater  magnitude,  and 
may  possibly  have  taken  a  different  character.  If  any  usage 
exists,  it  must  bind  the  parties,  but  no  distinct  usage  has  been 
satisfactorily  established. 

If  applying  your  mercantile  knowledge  to  a  contract  of  this 
description,  you  think  that  by  the  usage  of  trade  the  master  is 
entitled  to  primage,  the  plaintiff  must  have  your  verdict ;  if  on 
the  other  hand  you  think  that  the  agreement  means  that  he  is  to 
receive  that  which  is  stipulated  for,  and  no  more,  you  will  find 
for  the  defendant. 

The  jury,  which  was  special,  found  for  the  plaintiff, 
for  46Z.|  being  the  primage  claimed  on  the  last 
voyage,  at  5  per  cent  A 

t  Primage  and  petilodmanage  is  it  is  oommonly  about  I2d.  per  ton. 

due  to  the  master  and  mariners  for  Molloy,  b.  ii.  c.  9,  s.  b.    See  also 

the  use  of  his  cables  and  ropes  to  Abbott  on  Shipping,  p.  223.    Holt  on 

[  *178,  ft«  ]    discharge  the    ^goods,  and  to   the  Shipping,  p.  420.    Lawee  on  Charter 

marineiB  for  unloading  the  vessel ;  Parties,  p.  188. 
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.       TANNER  V.  BENNETT.  i826. 

Jan,  18. 
(Eyan  &  Moody,  182—184.)  

Where  a  ship  received  damage  by  strildiig  on  a  rock,  which  rendered         '*  * 

her  unsafe  for  another  Voyage  unless  repaired;  and  she  was  twice  ^  ^ 
surveyed  and  condemned  by  the  authorities  of  the  place  to  which  she 
was  insured ;  and  the  captain,  hond  fide^  sold  her  for  fire- wood ;  but  she 
might  have  been  repaired  but  for  the  negligence  of  the  resident  agents 
of  the  owners :  Held,  that  the  underwriters  are  not  liable  for  a  total 
loss.  The  jury  find,  ''that  the  ship  has  sustained  a  partial  loss,  but 
to  what  amount  there  is  no  evidence : "  Held,  that  the  plaintiff  is 
entitled  to  a  verdict,  with  nominal  damages  only. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Margaretta 
Elizabeth,  from  London  to  St.  Thomas's. 

The  ship  had  arrived  within  two  miles  of  St.  Thomas's,  and 
was  proceeding  with  a  favourable  wind  towards  the  harbour, 
when  about  eight  in  the  evening  the  wind  shifted  and  drove  her 
on  some  sunk  rocks.  She  remained  swinging  on  a  rock  for  two 
hours ;  but  being  lightened  by  throwing  part  of  her  cargo  over- 
board, she  was,  with  the  assistance  of  people  from  the  shore,  got 
off,  and  brought  into  the  harbour.  She  was  then  moored,  and 
the  remainder  of  her  cargo  discharged  in  th6  course  of  a  fort- 
night. The  captain  gave  immediate  information  to  the  resident 
agents  of  the  owners,  and  demanded  a  survey.  At  this  time  the 
island  of  St.  Thomas's  was  in  a  state  of  great  confusion,  having 
been  very  recently  given  up  to  the  Danes.  She  was  never  hove 
down,  and  the  captain  stated  that  he  was  unable  to  procure 
carpenters  to  repair  her,  or  conveniences  for  heaving  her  down. 
She  was,  however,  condemned,  and  the  captain  offered  her  for 
sale,  but  could  get  no  bidder.  He  then,  suspecting  dishonesty 
in  the  local  authorities,  demanded  a  second  survey,  upon  which 
she  was  again  condemned,  and  he  was  ordered  to  tow  her  out  of 
the  harbour,  and  ultimately  he  sold  her  piecemeal,  for  the  purpose 
of  fire- wood. 

The  witnesses  stated  that  she  must  of  necessity  have  received 
considerable  damage  from  *the  straining  whilst  she  swung  on  the      [  *18S  ] 
rock,  that  they  would  not  have  trusted  themselves  in  her  for 
another  voyage,  unless  she  had  been  repaired  or  hove  down, 
although  she  made  no  water  whilst  on  the  rock,  nor  afterwards 
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TAmrsR  in  the  harbour.  It  vrsM  impossible  to  estimate  the  amount  of  the 
Bbxnbtt.  damage  without  heaving  her  down.  It  was  doubtful  whether 
she  might  not  have  been  hove  down  and  repaired,  but  for  the 
misconduct  of  the  local  authorities,  and  of  the  persons  concerned 
in  her  management.  There  was  contradictory  evidence  as  to  the 
conveniences  for  repairing  ships  at  St.  Thomas's. 

Abbott,  Ch.  J. : 

After  desiring  the  jury  to  find  specially  in  case  they  thought 
the  ship  might  have  been  repaired,  but  for  the  situation  of  the 
place ;  or  the  want  of  good  faith  in  the  local  authorities ;  said, 
that  provided  they  were  satisfied  the  accident  had  not  occurred 
from  the  want  of  skill  and  ignorance  of  the  captain,  and  that  the 
ship  had  not  at  all  events  received  her  death  wound;  they  were  to 
consider  whether  the  damage  sustained  might  have  been  repaired, 
but  for  the  negligence  of  the  captain  and  the  agents.  If  that 
were  so  the  plaintiff  could  not  recover  for  a  total  loss ;  and  it 
would  then  be  for  them  to  find  for  a  partial  loss,  if  they  thought 
that  some  damage  had  been  sustained,  and  they  bad  any  means 
of  estimating  the  extent  of  it. 

The  jury  found  ''  that  the  plaintiff  had  sustained  a  partial  loss, 
but  to  what  extent  there  was  no  evidence.  And  that  the  ship 
might  have  been  repaired  but  for  the  negligence  of  the  resident 
agents." 

[  184  ]  Upon  this  finding,  Scarlett  contended  that  the  verdict  must 

be  entered  for  the  defendant,  that  it  was  incumbent  on  the 
plaintiff  to  establish  the  damage  actually  sustained,  and  that  not 
having  done  so  he  had  failed  in  completing  his  case.  He  cited 
Parkin  v.  Tunno,  11  East  22,  2  Camp.  69.  t 

Abbott,  Gh.  J. : 

I  think  I  ought  to  direct  the  jury  to  find  for  the  plaintiff,  with 
nominal  damages. 

Verdict  for  the  plaintiff  damages  It. 

t  10  B.  B.  422. 
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SALMON  V.  BENSLEY.  i826. 

Jan.  20. 
(Byan  &  Moody,  189.)  

In  case  for  a  nuisance,  notice  to  remove  the  nuisance  left  at  the      OuUdhall^ 
premises  is  evidence  against  a  subsequent  occupier.  L  ^^^  J 

Action  on  the  case  for  a  nuisance  in  erecting  and  continuing 
a  steam  engine,  near  to  plaintiff's  dwelling-house. 

The  plaintiff's  counsel  proposed  to  read  a  letter  from  the 
plaintiff  to  the  person  who  had  immediately  precede  the 
defendant  in  the  occupation  of  the  premises,  upon  which  the 
steam  engine  was  erected,  requiring  him  to  remove  the  nuisance, 
and  containing  a  notice  of  an  intention  to  bring  an  action  if  it 
was  continued.  It  was  proved  that  this  letter  was  delivered  at 
the  premises,  and  it  was  admitted  that  the  defendant  did  not 
then  reside  there,  and  that  he  was  not  a  partner  of  the  previous 
occupier. 

The  Attorney-General  objected  to  reading  the  letter,  as  the 
notice  could  pot  bind  the  defendant. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  a  notice  of  this  nature,  delivered  at  the 
premises,  to  which  it  relates,  to  the  occupier  for  the  time  being 
will  bind  a  subsequent  occupier,  and  that  a  person  who  takes 
premises  upon  which  a  nuisance  exists,  and  continues  it,  takes 
them  subject  to  all  the  restrictions  imposed  upon  his  pre- 
decessors by  the  receipt  of  such  a  notice. 

Verdict  for  the  plaintiff. 


AMFIELD  V.  WHITE.t  is^s. 

(Byan  A  Moody,  24^-247.)  AprUJS. 

A  tenant  verbally  agreed  **  to  pay  all  taxes : "  Held,  that  under  this  ^<^'*«»*«*^«'- 
agreement  he  was  bound  to  pay  the  land-tax  although  it  was  not        ^        ^ 
^  specifically  mentioned. 

Assumpsit  for  use  and  occupation.    Flea,  general  issue  and 
tender. 

t  FaHeh  v.  Sleeman  (1860),  1  De  G.  F.  and  J.  326,  29  L.  J.  Ch.  96. 
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Amfield 
White. 


[  •247  ] 


A  witness  proved  a  verbal  agreement  between  the  plaintiff  and 
defendant,  that  the  defendant  shonld  pay  101.  rent  and  all  taxes. 

Hutchinson  for  the  defendant,  contended  that  under  this 
agreement  the  tenant  was  to  pay  all  taxes  nsually  paid  by 
tenants,  or  to  which  they  were  liable,  bnt  that  the  defendant 
was  not  liable  to  pay  the  land-tax,  and  consequently  was  entitled 
to  "^deduct  from  the  rent  whatever  land-tax  he  had  been  obliged 
to  pay. 

Batley,  J. : 

I  am  of  opinion  that  the  words  '^  all  taxes,'*  comprehend  in 
this  case  the  land-tax,  although  it  be  not  specially  mentioned.! 

Verdict  for  the  plaintiff. 


1825. 
May  26. 

GMildhall. 

[261] 


JENNINGS  V.  THE0GM0RT0N4 

(Byan  ft  Moody,  251—262.) 

In  an  action  for  use  and  occupation  of  a  lodging  under  a  weekly 
tenancy,  where  it  did  not  appear  that  the  lodging  was  originally  let 
for  the  purposes  of  prostitution:  Held,  that  the  plaintiff  oould  not 
reooyer  the  weekly  rent,  which  accrued  after  he  was  fully  informed, 
that  the  defendant  occupied  the  lodgings  for  the  purposes  of  prostitution. 

Assumpsit  for  use  and  occupation  of  certain  rooms,  belonging 
to  the  plaintiff. 


t  By  the  Qeneral  Land-tax  Act 
(38  Geo.  in.  c.  5,  s.  17),  "the 
tenant  of  all  houses,  landjs,  tene- 
ments, and  hereditaments,  which 
shall  be  rated  by  virtue  thereof,  are 
required  and  authorised  to  pay  such 
sum  or  sums  of  money  as  shall  be 
rated  upon  such  houses,  &c.  and 
to  deduct  out  of  the  rent  so  much 
of  the  said  rate  as  in  respect  of  the 
said  rents  of  any  such  houses,  ftc. 
the  landlord  should,  or  ought  to  pay 
and  bear.  And  the  landlords,  both 
mediate  and  immediate,  according 
to    their    respective    interests,    are 


required  to  allow  such  deductions 
and  payments,  upon  the  receipt  of 
the  residue  of  the  rents."  Vide 
Brewster  v.  KidgUl,  12  Mod.  166. 
S.  C.  Ld.  Eaym.  317 ;  QUee  v.  Hooper, 
Garth.  135 ;  Hopwood  v.  Barefoot,  11 
Mod.  238 ;  Cownt  of  Arran  v.  Crisp, 
12  Mod.  54;  Bradbury  y.  Wright, 
Dougl.  624;  Crantitm  v.  Clarke, 
Bayer,  78. 

X  Cited  by  Eikdebslsy,  Y.-C. 
in  Smith  v.  White  (1866),  L.  E.  1  Eq. 
626,  630;  35  L.  J.  Ch.  454,  456.— 
E.C. 
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The  defence  set  up  ii^as,  that  the  rooms  i^ere  let  to  the    Jenninob 
defendant  for  the  purposes  of  prostitution,  and  with  a  know-   thboovob- 
ledge  on  the  part  of  the  plaintiff  of  that  fact.  '^^^' 

It  did  not  appear,  from  the  evidence  produced  in  support  of 
the  defence,  that  the  plaintiff,  at  the  time  of  letting  the  rooms  to 
the  defendant,  was  aware  of  her  mode  of  life ;  but  it  was  proved, 
that  after  the  defendant  had  occupied  the  rooms  for  about  two 
months,  the  plaintiff  was  fully  informed  of  the  defendant's 
receiving  male  visitors  there,  and  that  she  supported  herself 
by  prostitution.  It  was  shewn  that  the  defendant  was  a  weekly 
tenant. 

Abbott,  Ch.  J. : 

There  are  two  questions  for  your  consideration.  First,  you  are 
to  consider,  whether  the  plaintiff  originally  let  these  lodgings 
to  the  defendant  for  the  purposes  of  prostitution;  and  if  you 
should  be  of  opinion  that  he  did,  then  your  verdict  should  be  for 
the  defendant.  Secondly,  if  you  should  be  of  opinion  that  the 
plaintiff  was  not  originally  aware  of  the  defendant's  course 
of  life,  and  the  purpose  to  which  these  lodgings  were  to  be 
applied,  you  are  to  consider  whether  he  allowed  her  to  remain 
as  his  weekly  tenant,  after  he  had  become  acquainted  with  her 
mode  of  life. 

I  am  of  opinion,  that  if  the  plaintiff,  after  he  became  [  262  ] 
acquainted  with  her  mode  of  living,  suffered  her  to  occupy  the 
premises  for  the  express  purpose  of  continuing  a  life  of  prostitu- 
tion, and  the  present  demand  accrued  after  he  had  acquired  this 
knowledge  of  her  character,  that  he  is  not  entitled  to  recover,  and 
that  your  verdict  should  be  for  the  defendant. 

Verdict  for  the  defendant. 
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1835.  BROWNE  V.  MURRAY. 

!L« '  (Eyan  A  Moody,  264—256.) 

WeitmtnHer.  j^  ^^^  action  for  a  libel,  where  the  general  iBsae  ia  pleaded,  and  also 

I-  ^^^  ^  .  special  pleas  in  justification,  the  plaintiff  may,  in  the  outset,  give  all 
the  evidence  he  intends  to  offer  to  rebut  such  justification,  or  he  may 
do  so  in  reply  to  evidence  produced  by  the  defendant,  but  he  is  not 
entitled  to  give  part  of  such  evidence  in  the  first  instance,  and  to  reserve 
the  remainder  for  reply  to  the  defendant's  case. 

This  i^as  an  action  for  a  libel.  The  defendant  pleaded  the 
general  issue,  and  several  pleas  of  justification. 

The  plaintiff,  after  proving  the  publication  of  the  libel  by  the 
defendant,  called  a  witness  to  disprove  certain  facts  alleged  in 
the  justification.  The  defendant  then  proceeded  with  evidence 
in  support  of  his  pleas.  After  the  defendant  had  closed  his  case, 
the  plaintiff  proposed  to  call  another  witness  to  disprove  other 
facts  stated  in  the  justification. 

The  Attorney-General,  on  the  part  of  the  defendant,  objected 
to  such  evidence  being  received. 

Abbott,  Ch.  J. : 

In  actions  of  this  nature,  the  plaintiff  may,  if  he  thinks  fit, 
content  himself  with  proof  of  the  libel,  and  leave  it  to  the 
defendant  to  make  out  his  justification ;  and  then  the  plaintiff 
may,  in  reply,  rebut  the  evidence  produced  by  the  defendant. 
But  if  the  plaintiff  in  the  outset,  thinks  fit  to  call  any  evidence 
to  repel  the  justification,  then,  I  am  of  opinion,  that  he  should 
go  through  all  the  evidence  he  proposes  to  give  for  that  purpose, 
and  that  he  shall  not  be  permitted  to  give  further  evidence  in 
[  *255  ]  reply.  It  is  much  more  convenient  *for  the  due  administration 
of  justice  that  this  course  should  be  adopted,  otherwise  there  will 
be  no  end  to  evidence  on  either  side,  as  the  defendant  would  be 
entitled  again  to  call  witnesses  to  answer  those  last  produced  by 
the  plaintiff  to  rebut  the  justification.! 

t  In  Sylvester  v.  Hall^  Middlesex  general  issue,  and  pleas  in  justifica- 

sittings  after  Trinity  Term,  7th  July,  tion,  Abbott,  Ch.  J.  laid  down  the 

1825,  which  was  an  action  of  trespass  same  rule  as  in  the  principal  case, 

and   false   imprisonment,  with   the  ^  ^^^^  v.  Smiikf   2   Stark.   31, 
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BEDELL  V.  RUSSELL.t 

(Kyan  A  Moody,  293—294.) 

In  an  action  of  assault  and  battery,  and  a  plea  of  justification  only, 
and  issue  thereon,  the  defendant's  counsel  has  a  right  to  begin,  the 
affirmatiTe  of  the  issue  being  on  him.  The  onus  of  proving  damages 
does  not  give  the  plaintiff's  counsel  a  right  to  begin. 

Trespass. 

The  declaration  contained  several  counts,  for  assaulting,  beat- 
ing, and  shooting  at  the  plaintiff,  on  divers  occasions. 

Pleas  (without  the  general  issue),  that  plaintiff  was  a  mariner 
on  board  a  certain  ship  of  which  the  defendant  was  commander, 
that  the  plaintiff  at  the  said  times  when,  &c.  was  engaged  in 
mutiny,  to  suppress  which,  the  defendant  committed  the 
trespasses  complained  of. 

Replication  de  injuria,  &c,  generally  to  all  the  pleas  and 
issues  thereon. 

The  pleadings  having  been  opened,  it  was  insisted  by  Wilde, 
Serjt.  for  the  defendant,  that  he  had  a  right  to  begin,  inasmuch 


which  was  an  action  of  trespass, 
for  breaking  and  entering  a  dwelling- 
house,  and  seizing  goods,  with  the 
general  issue,  and  pleas  in  justifica- 
tion, Lord  Ellenbobottgh  states  that 
the  general  rule  was,  that  "  when  by 
pleading,  or  by  means  of  notice,  the 
defence  was  known,  the  counsel  for 
the  plaintiff  was  bound  to  open  the 
whole  case  in  chief,  aiid  could  not 
proceed  in  parts;  that  when  it  is 
known  what  the  question  in  issue 
is,  it  must  be  met  at  once."  And 
the  practice  before  his  Lordship  in 
cases  of  bills  of  exchange,  where 
notice  of  intention  to  dispute  the 
consideration  had  been  given,  accorded 
with  this  rule :  Ddunney  v.  Mitchell, 
1  Stark.  N.  P.  C.  439.  But  a  different 
practice,  in  actions  of  this  nature, 
has  prevailed  imder  the  present  Lord 
Ohief  Justice,  who  has  always  allowed 
evidence  to  be  given  in  reply  to  that 
of  the  defendant,  impeaching  the 
consideration,  provided  no  suspicion 


has  l)een  cast  on  the  plaintiff's  title 
by  cross-examination  of  his  witnesses. 
Chitty  on  Bills,  6th  edit.  401.  Phillips 
on  Evidence,  6th  edit.  vol.  ii.  p.  17. 
Starkie on  Evidence,  pt.  iii.  p.  383n.(a) 
And  the  present  practice  in  tiie 
'^Ck>mmon  Pleas  agrees  with  that  of 
the  King's  Bench,  though  it  was 
otherwise  ruled  in  Spwmer  v.  Gardiner ^ 
Byan  &  Moody,  86.  It  would  seem 
that  the  option  given  in  the  principal 
case,  woiild  only  apply  where  the 
plaintiff's  case  consisted  of  one 
transaction,  and  the  defendant's 
justification  of  another  distinct  one, 
as  in  libel ;  but  where  there  is  only 
one  transaction  in  question  between 
the  parties,  as  in  assault  and  battery, 
with  plea  of  son  assault  demesne, 
it  would  not  be  aUowed  a  plaintiff 
to  give  in  reply  any  evidence  applic- 
able to  that  transaction. 

I  Chapman  v.   Bawson  (1846)     8 
a  B.  673,  15  L.  J.  C.  P.  225. 


1825. 
Julys. 

OuildhalU 
[293] 


[  •256 
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Bedell  as  the  affirmative  of  the  isBues  lay  npon  him,  namely,  to  prove 
Bn08ELL.     the  facts  alleged  in  justification.    And  he  cited  Hodges  v.  Holder, 

8  Camp.  866 ;  Jackson  v.  Hesketh,  2  Stark.  518.  In  the  latter 
«    case  Baylbt,  J.  says,  '^  The  question  of  damages  never  arose 

until  the  issue  had  been  tried." 

Vaughan,  Serjt.  for  the  plaintiff  insisted,  that  the  claim  of 
damages  gave  the  plaintiff  a  right  to  begin,  the  affirmative  of 
[  *294  ]  their  amount  being  upon  *him.  That  the  cases  cited  were  cases 
of  trespass  qtLare  clatismn  /regit  where  certain  rights  only  were 
in  question  ;  that  in  this  case  the  essence  of  the  enquiry  was  the 
plaintiff's  claim  of  damages. 

Best,  Ch.  J. : 

But  for  the  authorities  cited,  I  should  certainly  have  thought 
that  the  onus  of  proving  the  damages  sustained  gave  the 
plaintiff  a  right  to  begin  ;  but  as  it  is  of  the  utmost  con- 
sequence that  the  practice  should  be  uniform,  I  shall  consider 
myself  bound  by  those  cases,  until  the  matter  shall  be  settled 
in  full  court. 

The  defendant's  case  was  accordingly  first  gone  into,  and 
the  plaintiffs  evidence,  which  consisted  of  depositions,  given 
in  answer ;  and  the  defendant's  counsel  had  the  general  reply. 

Verdict  for  the  plaintiff,  damages  BOLfor  an  assault 
on  an  occasion  not  jvstified  in  proof:  ond  for 
the  defendant  on  the  justifications  as  to  the 
residue. 
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DOE  D.  NOETHET  v.  HABVEY.  'f^e. 

(Byan  &  Moody,  297—298.) 


To  ptoye  a  pedigree,  the  dedaratioiiB  of  the  husband  of  one  of  the 
family  are  admissible,  though  he  was  not  otherwise  related  to  the 
family. 


Exeter, 
[297] 


Ejectment. 

The  lessor  of  the  plaintiff  claimed  as  heir  at  law  ex  parte 
matemd  of  Mary  Bowe,  who  died  seised  of  the  premises,  and 
intestate. 

The  defence  was,  that  persons  of  the  paternal  line  of  Mary 
Bowe  were  still  living,  and  in  order  to  prove  the  pedigree  set  up 
by  the  defendant,  the  declarations  of  John  Bowe,  the  late  husband 
of  Mary  Bowe,  but  not  otherwise  related  to  her  family,  *were  [  *2J8  ] 
offered;  and  the  case  of  Vowles  v.  Youngs  18  Yes.  140, t  was 
relied  on. 

It  was  objected,  that  these  declarations  were  inadmissible, 
not  being  made  by  one  of  the  family,  and  being  at  best  but 
information  collected  from  the  hearsay  declarations  of  persons 
of  the  family. 

LiTTLEDALB,  J.  : 

I  think  upon  principle  they  are  admissible  ;  the  husband 
must  for  this  purpose  be  considered  as  one  of  the  family. 


PEABSON  V.  WHEELEB.  ^^^^ 

(Eyan  &  Moody,  303—304.)  ^'ot>.  29. 

In  case  against  the  vendor  of  a  pubHo-house,  for  fraudulent  mis-    Westminster, 
representations  of  the  business  of  ^e  house ;  evidence  of  the  actual        r  803  1 
value  of  the  premises  is  admissible  in  reduction  of  damages,  but  not  as 
a  bar  to  the  action. 

This  was  an  action  on  the  case  to  recover  damages  sustained  by 
the  plaintiff,  in  consequence  of  his  having  been  induced  to  buy  a 

t  9  E.  B.  154. 
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Peabsom      public-house  of  the  defendant,  for  l,600Z.,by  means  of  fraudulent 
Wr^leb.    misrepresentations  by  the  defendant,   of  the   amount   of  the 
business  done  in  the  house. 

Braugliam  for  the  defendant,  offered  the  evidence  of 
surveyors  and  others,  to  prove  that  the  public-house  was  really 
worth  as  much  as  the  plaintiff  had  given  for  it. 

[  304  ]  Scarlett  for  the  plaintiff,  objected  to  the  admission  of  this 

evidence,  on  the  ground  that,  in  this  action,  the  value  of  the 
premises  was  irrelevant.  The  purchaser  here  relies  upon  the 
defendant's  representation  of  facts,  which  the  former  considers 
to  affect  the  value  of  the  property,  and  if  this  representation 
is  proved  to  be  false  and  fraudulent,  he  is  entitled  to  recover, 
without  reference  to  what  may  have  been  the  actual  value. 

Abbott,  Ch.  J. : 

I  am  clearly  of  opinion,  that  evidence  of  the  value  of  the  public- 
house  will  not  go  to  bar  the  action,  but  I  think  it  admissible  in 
reduction  of  damages :  the  measure  of  damages,  in  this  case,  being 
the  difference  between  the  real  value  of  the  property,  and  the  sum 
which  the  plaintiff  was  induced  to  give  for  it. 

Verdict  for  the  plaintiff  for  260i. 

The  same  point  was  decided  by  Best,  Gh.  J.  in  Compton 
V.  HenshaWf  tried  at  the  London  Sittings  after  Michaelmas  Term, 
1825. 
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CORNWALL  V.  RICHAED80N.  1825 

(Byan  &  Moody,  305—306.)  

In  an  action  of  slander  for  imputing  felony,  with  a  count  for  maliciously    ^^'<?**""«*^^« 
charging  the  plaintiff  with  theft  before  a  justice,  to  which  the  defendant        ^        -I 
pleaded  the  general  issue,  and  also  pleas  in  justification  of  the  slander, 
averring  that  the  charge  of  felony  was  true :  Held,  that  evidence  of 
general  good  character  was  not  admissible  for  the  plaintiff. 

The  first  six  counts  of  the  declaration,  were  for  slandering  the 
plaiQtiff,  in  imputing  to  him  that  he  had  stolen  money  from  the 
defendant.  The  seventh  count  was,  for  maliciously  charging  the 
plaintiff  with  felony  before  a  justice  of  the  peace,  and  causing  him 
to  be  arrested  and  imprisoned  until  he  was  discharged  by  the 
justice.  The  eighth  count  was,  for  openly  imposing  the  crime  of 
felony  on  the  plaintiff,  and  for  injuring  him  in  his  credit,  &c. 
The  defendant  pleaded  the  general  issue  to  the  whole  declaration, 
and  to  the  first  six  counts  several  pleas  of  justification,  alleging 
therein  that  the  plaintiff  had  stolen  money  from  him,  the 
defendant. 

Scarlett,  who  was  for  the  plaintiff,  previous  to  closing  his 
case,  proposed  to  call  witnesses,  to  give  evidence  of  the  general 
good  character  of  the  plaintiff  for  honesty. 

Abbott,  Ch.  J.  interposed,  and  stated,  that  he  was  not  aware 
that  in  any  case  like  the  present,  the  plaintiff  had  been  allowed 
to  go  into  evidence  of  his  general  character  for  honesty.  That  if 
such  evidence  was  to  be  admitted  on  the  part  of  the  plaintiff,  then 
the  defendant  must  be  allowed  to  go  into  evidence,  to  prove  that 
the  plaintiff  was  a  man  of  bad  character.  It  made  no  difference 
whatever  "^as  to  the  admissibility  of  such  evidence,  that  there  [  *806  ] 
was  a  special  justification. 

Verdict  for  the  plaintiff. 


B.B. — ^voL.  xxvn.  8  c 
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1825.         EASTWOOD  V.  BROWK"  and  Another,  Shebifp  op 

MlDDLESEX.f 

Westminster, 

[  5J12  ]  (^y*i^  &  Moody,  312—313.) 

A  sale  to  a  creditor  of  personal  property,  by  a  person  in  embarraased 
circumstances,  without  any  change  of  possession,  is  valid,  unless  made 
with  a  fraudulent  intention  to  defeat  otiier  creditors.  The  oontinuanoe 
of  possession  is  not  conclusive  evidence  of  fraud. 

This  was  an  action  of  trover  against  the  sheriff  of  Middlesex 
for  goods  belonging  to  the  plaintiff,  taken  under  a  writ  of  Jieri 
facias  against  one  Pope. 

It  appeared  in  evidence,  that  Pope,  previous  to  the  issuing  of 
the  execution,  had  sold  and  assigned  his  interest  in  a  leasehold 
house,  in  which  he  resided,  and  also  the  whole  of  his  furniture 
and  household  effects  to  the  plaintiff,  who  was  a  creditor.  Out 
of  this  purchase  money  Pope  paid  the  debts  of  several  of  his 
other  creditors.  There  was  no  direct  evidence  of  fraud  in  the 
transaction ;  and  it  did  not  appear  that  the  plaintiff  gave  less 
than  the  full  value  for  the  property  so  assigned  to  him,  but 
Pope  continued  in  the  occupation  of  the  house  and  furniture 
after  the  assignment,  precisely  in  the  same  manner  as  before. 

Scarlett^  in  addressing  the  jury  for  the  defendants,  contended, 
upon  the  authority  of  Lord  Ellenborouoh  in  the  case  of  WordaU 
V.  Smith,  1  Camp.  882,  888,  that  an  assignment  of  property 
without  a  complete  and  entire  change  of  possession,  is  fraudulent 
and  void  as  against  creditors. 

Abbott,  Ch.  J. : 

I  shall  leave  it  to  the  jury  to  say,  whether,  under  all  the 
circumstances  of  this  case,  they  are  satisfied  that  the  assignment 
[  *3i3  ]  was  *made  with  the  design  of  delaying  or  defeating  creditors  in 
the  recovery  of  their  debts.  I  cannot  agree  to  the  doctrine  laid 
down  in  the  case  cited  by  Mr.  Scarlett.  The  circumstance  of  an 
assignor  who  is  under  pecuniary  embarrassments,  remaining  in 

f  The  principle  of  the  ruling  of      Blackbubn  in  CooA^on  v.  SunV«(H.L. 
Lord   Tenterden  in   this    ca^e   is      1884)  9  App.  Cas.  653,  664.~B.  C. 
confirmed  by  the  judgment  of  Lord 
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possession  of  the  property  assigned,  is  always  suspicions  ;  but  if 
it  does  not  appear,  from  other  facts  in  the  case,  that  this  takes 
place  under  a  fraudulent  arrangement  between  the  parties,  for 
the  purpose  of  delaying  creditors,  I  am  of  opinion  that  it  is  not 
of  itself  a  conclusive  badge  of  fraud.  I  have  no  doubt  that  a 
purchase  of  a  house  and  furniture,  with  an  immediate  demise  of 
that  house  and  furniture  to  the  vendor,  may  be  good,  if  there 
be  no  intention  to  defeat  or  delay  creditors  by  the  transaction, 
and  it  is  material  that  in  this  case  it  does  not  appear  that  any 
actions  by  other  creditors  had  been  brought. 

Ver diet  for  the  plaintiff. 


Eastwood 

V, 

Bbown. 


K08TEE  V.  INNES. 

(Byan  &  Moody,  333—336.) 

In  an  action  on  a  policy  of  insuranoe,  where  a  loss  is  to  be  inferred 
from  the  want  of  intelligence,  the  plaintiff  must  distinctly  prove  that 
when  the  vessel  left  the  port  of  outfit,  she  was  bound  upon  the  voyage 
insured. 

Quasre,  Whether  the  non-arrival  of  a  ship  at  her  port  of  destination  is 
evidence  of  her  loss,  where  the  crew  have  been  heard  of  after  the  vessel 
sailed,  and  after  she  is  said  to  have  been  lost. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on  board 
La  Virffine  de  la  Solitudine^  at  and  from  Leghorn  to  Lisbon. 
The  first  count  was  for  a  loss  by  perils  of  the  sea,  the  second 
count  stated  a  loss  by  barratry. 

The  plaintiff  sought  to  recover  for  a  total  loss.  The  evidence 
to  shew  that  the  vessel  sailed  for  her  port  of  destination,  and  that 
she  was  lost,  was  as  follows  : — 

A  packer  resident  at  Leghorn  was  called,  who  proved  that  he 
was  acquainted  with  one  Louis  ^Taurel,  who  resided  there,  and  on 
whose  account  this  policy  was  effects  by  the  plaintiff.  In  March, 
1821,  this  witness,  by  the  desire  of  Taurel,  packed  at  his  ware- 
house certain  goods,  consisting  of  silks,  &c.  to  go  by  La  Virgine 
de  la  Solitudine.  There  was  no  address  on  the  packages,  but  the 
witness  was  desired  to  deliver  them  to  one  Antonio,  a  boatman 
at  Leghorn,  which  directions  he  complied  with.    This  witness 

8g2 


1825. 
Dee.  24. 

GuUdhaU. 

[383] 


[  •334  ] 
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EoBTER  stated  that  he  knevr  the  ship  La  Virgine  de  la  Solitvdine  had 
iKKKs.  arrived  at  Leghorn,  and  he  had  heard  she  was  to  sail  for  Lisbon. 
Antonio,  the  boatman,  was  then  called,  and  stated  that  he 
received  the  packages  from  the  first  witness,  and  that  he  took 
them  and  delivered  them  by  the  direction  of  Taurel  on  board 
La  Virgine  de  la  Solitudine.  This  was  on  the  11th  or  12th  of 
March,  1821.  This  witness  said  he  was  acquainted  with  the 
captain  of  the  vessel,  and  that  he  gave  him  a  receipt  for  the  goods 
(which  was  not  produced).  He  stated  that  he  had  heard  from 
Taurel  and  the  captain,  that  the  vessel  was  bound  to  Lisbon.  On 
the  9th  or  10th  of  April  the  witness  saw  the  ship  sail,  and  he  heard 
a  few  days  afterwards  that  the  vessel  was  lost,  but  that  the 
captain  and  crew  were  saved,  but  he  had  not  seen  any  of  them 
since  the  time  they  sailed.  He  stated  that  there  were  no  other 
goods  on  board  the  La  Virgine  de  la  Solitvdine,  but  those  shipped 
by  Taurel. 

Marryat  and  Bamewall,  for  the  defendant,  contended  that 
upon  this  evidence  the  action  could  not  be  sustained.  First,  that 
there  was  no  sufficient  proof  of  the  averment  in  the  declaration 
[  *336  ]  that  the  ship  had  sailed  on  the  voyage  insured.  Secondly,  *that 
the  loss  of  the  ship  had  not  been  proved,  by  the  best  evidence  the 
case  would  admit  of.  Where  a  vessel  is  proved  to  have  sailed  on 
the  voyage  intended,  and  after  a  length  of  time  does  not  arrive  at 
her  port  of  destination,  and  has  never  been  heard  of  sincej  the 
presumption  is  that  she  has  foundered  at  sea,  and  that  the  crew 
have  perished,  and  no  other  evidence  can  be  given  of  her  loss ; 
but  there  is  no  case  that  has  gone  the  length  of  saying  that  the 
non-arrival  of  the  ship  at  her  port  of  destination  is  evidence  of 
her  loss,  where  it  appears  that  the  crew  have  been  heard  of  after 
the  vessel  sailed,  and  after  she  is  said  to  have  been  lost. 

Scarlett,  for  the  plaintiff,  submitted  that  it  was  a  question 
for  the  jury,  whether  they  would  not  presume  from  the  evidence 
that  had  been  given,  that  the  vessel  was  lost. 

Abbott,  Gh.  J. : 
Yes,  but  the  question  is,  how  lost  ? 
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There  is  a  count  in  this  case  for  barratry,  a  declaration  cannot 
be  framed  to  meet  every  possible  case  of  loss ;  the  plaintiff  cannot 
make  the  protest  evidence,  and  it  is  impossible  to  compel  the 
attendance  of  witnesses  resident  abroad. 

Abbott,  Ch.  J. : 

I  will  leave  the  case  to  the  jury  if  you  wish  it,  but  I  have  a  very 
strong  opinion  upon  it.  The  proof  offered  in  support  of  the 
plaintiff's  case,  is  less  than  I  can  remember  or  have  *ever  read  of. 
It  is  necessary  that  he  should  establish  two  things.  First,  that 
the  vessel  sailed  from  the  port  of  Leghorn  on  the  voyage  insured. 
Secondly,  that  she  was  lost,  and  lost  by  the  particular  perils 
insured  against,  which  the  plaintiff  has  alleged  in  his  declaration 
to  be  the  cause  of  the  loss.  Now,  as  to  the  first  point,  there  is 
no  evidence  that  any  bill  of  lading  ever  existed,  or  of  any  order 
to  send  these  goods  to  Lisbon.  I  think  that  you  have  not  made 
out  this  part  of  your  case,  and  that  it  would  be  very  dangerous 
indeed  to  allow  a  party  to  recover  on  such  evidence.  As  to  the 
second  point,  it  may  perhaps  be  assumed  that  there  is  evidence 
of  the  loss,  but  making  such  an  assumption  will  be  going  further 
than  has  ever  yet  been  done  in  cases  of  this  description ;  but  I 
rely  less  upon  this  than  on  the  first  point,  namely,  that  there  is 
no  evidence  that  the  ship  ever  sailed  for  the  port  of  destination. 

Nonsuit. 


EOSTBB 

V. 
IXKKS. 


[  •336  ] 


MACINTOSH  V.  HAYDON. 

(Eyan  &  Moody,  362—363.) 

The  drawer  of  a  biU  of  exchange  accepted  generally  (after  the  1  &  2 
Qeo.  IV.  c.  1S,\)  added  the  words,  "  payable  at  Bansom  &  Co.,  bankers, 
London,"  without  the  knowledge  of  the  acceptor,  and  then  indorsed  it 
for  valuable  consideration,  the  bill  being  overdue,  and  the  indorsee 
priyy  to  the  alteration :  Held,  that  the  acceptor  was  discharged. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a 

bill  of  exchange  drawn  by  F.  Unwin,  and  payable  to  his  order. 

i  Reproduced,  in  effect,  by  Bills  of  Exchange  Act,  1882,  s.  19  (2)  (c.).— E.  G. 


1826. 
Feb.  25. 

Ouildhall 

[362] 
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MAoinTosH.  The  declaration  alleged  a  general  acceptance. 
Hatdok.  It  appeared  in  proof,  that  after  the  bill  became  due,  Unwin 
applied  to  the  plaintiff  to  advance  money  on  the  bill ;  the  plaintiff 
objected  because  the  bill  was  not  accepted  payable  at  a  banker's ; 
upon  which  Unwin  wrote  under  the  defendant's  acceptance,  the 
words  ''  Payable  at  Messrs.  Ransom  &  Co.,  bankers,  London," 
and  the  plaintiff  took  the  bill.  The  bUl  was  drawn  after  the 
passing  of  1  &  2  Oeo.  IV.  c.  78,  and  the  defendant  was  not 
privy  to  the  alteration. 

It  was  contended  for  the  defence,  that  this  alteration  of  the  bill 
discharged  the  acceptor,  inasmuch  as  it  added  a  new  obligation, 
namely,  an  undertaking  to  pay  at  a  particular  place,  and  entailed 
all  the  liabilities  arising  out  of  a  default  at  a  particular  place. 
The  case  of  Cotoie  v.  HaUaU^  4  B.  &  Aid.  197,  which  occurred 
before  the  statute,  was  referred  to. 

Oumey,  for  the  plaintiff,  argued  that  since  the  statute  the 
alteration  is  immaterial,  the  situation  of  the  acceptor  being  the 
same  under  an  acceptance  of  this  form,  as  under  a  general  one, 
and  that  as  no  demand  was  necessary  against  an  acceptor,  the 
party  could  not  be  in  any  way  prejudiced. 

[  863  ]       Abbott,  Ch.  J. : 

It  is  quite  true  that  in  strict  law  no  demand  is  necessary 
against  an  acceptor,  but  in  practice  a  demand  is  usual,  and  ought 
to  be  made  before  proceedings  are  instituted ;  and  it  might  make 
a  material  difference  in  the  costs,  if  a  solvent  acceptor,  against 
whom  proceedings  had  been  instituted  without  a  demand,  were 
promptly  to  apply  to  the  Court.  But  it  would,  perhaps,  be  going 
too  far  to  say  that  in  this  view  only,  the  alteration  would  be  so 
far  material  as  to  vitiate  the  bill ;  but  there  is  another  view  in 
which  the. words  added,  materially  alter  the  character  of  the  bill. 
Suppose  the  indorsee,  who  was  cognizant  of  such  an  alteration, 
were  to  pass  the  bill  whilst  current,  to  another  person,  without 
communicating  the  fact,  and  he  to  a  third.  The  right  of  the 
last  indorsee  to  sue  his  immediate  indorser  would,  as  the  bill 
appears,  be  complete  upon  default  made  at  the  bankers,  and 
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notice  thereof;  whereas,  in  truth,  the  acceptor,  not  having  in 
reality  undertaken  to  pay  there,  would  have  committed  no  default 
by  such  non-payment.  I  am  of  opinion,  therefore,  that  the 
alteration  is  in  a  material  part  of  the  bill,  and  the  defendant 
is  in  consequence  discharged. 

Nonsuit. 


Macintosh 
Hatbon. 


P0INGDE8TRE  v.  The  CORPORATION  of  the 
ROYAL  EXCHANGE.t 

(Ryan  k  Moody,  378—379.) 

Where  a  ship  partially  damaged  has  been  repaired  by  the  owners,  the 
insurers  are  only  liable  to  the  amount  of  two-thirds  of  the  cost  of  repair, 
unless  circumstances  be  shown  to  take  the  case  out  of  the  ordinary  rule 
of  deduction  of  one-third  for  the  benefit  of  the  owners  from  the  repairs. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Olatton. 
The  ship  had  suffered  a  partial  loss  on  the  voyage  insured,  and 
had  been  repaired.  The  defendants  had  paid  two-thirds  of  the 
costs  of  repairs. 

The  only  question  in  the  cause  was  stated  in  the  admission 
agreed  upon  by  the  parties,  as  follows : — ''  That  in  making  up 
the  statement,  on  which  the  siun  paid  by  the  defendants  was 
calculated,  a  deduction  of  one-third  of  the  costs  of  the  repairs 
done  to  the  ship,  had  been  made,  being,  as  the  defendants  contend, 
the  usual  deduction,  made  for  the  benefit  derived  by  a  ship-owner 
from  the  repairs  of  a  ship,  and  commonly  termed  a  deduction  of 
new  for  old,  and  the  right  to  which  deduction  is  the  only  question 
to  be  tried ;  and  the  verdict  is  to  be  for  the  plaintiff  or  defendants, 
according  to  the  determination  of  such  right." 

The  ship  was  ten  years  old,  and  had,  just  before  the  voyage, 
undergone  a  thorough  repair,  and  on  her  return  was  again 
completely  repaired.     The  damage  done  was  chiefly  in  the  new 


t  This  ruling  is  confirmed  by  the 
judgment  of  the  Queen's  Bench 
Division  in  Lohre  v.  Aitchison  (1877) 
2  Q.  B.  D.  501,  46  L.  J.  Q.  B.  715, 
afiSrmed  (so  far   as  relates  to  the 


principle  of  the  above  case)  by  the 
Court  of  Appeal  (1878)  3  a  B.  Div. 
558,  47  L.  J.  Q.  B.  534,  and  by  the 
House  of  Lords  (1879)  4  App.  Cas. 
755,  49  L.  J.  a  B.  123.— R  0. 


1826. 
March  1. 

OuildhalU 
[378] 
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part  in  the  first  repair.  A  vessel  so  repaired  was  stated  to 
be  capable  of  five  or  six  voyages ;  and  on  her  second  repair  she 
was  as  complete  as  on  her  first. 

The  plaintiff  contended,  that  this  was  similar  to  a  case  in  which 
a  new  ship,  or  one  newly  repaired,  should  be  damaged  in  going 
down  the  river,  and  put  back  to  repair,  when  a  deduction  of 
one-third,  *or  any  deduction,  would  be  m^ifestly  unjust,  and 
indeed  did  not  obtain  in  practice. 

For  the  defendants  it  was  urged,  that  the  mode  of  calculating 
average,  by  deducting  one-third  of  the  repair  was  the  constant 
usage,  according  to  which  the  parties  must  be  taken  to  contract ; 
that  it  was  a  rule  framed  with  a  view  to  avoid  the  difficulty  of 
calculating  minutely,  the  actual  benefit  to  the  owner  from  the 
repairs  in  every  case  :  Da  Costa  v.  Newnhanif  2  T.  E.  407,  Palmer 
V.  Blackburn,  1  Bing.  61,  f  Stevens  on  Average,  158. 


On  Bosanquet,  Serjt.  proposing  to  call  merchants  and 
insurers  to  prove  the  usage,  Best,  Gh.  J.  interposed  and  said,  that 
it  would  scarcely  be  insisted  by  the  plaintiff,  that  witnesses  should 
be  called  to  establish  that  usage  before  a  special  jury  of  London, 
every  one  of  whom  must  be  perfectly  cognizant  of  the  fact  of  the 
usage.  The  jury  assented  to  this,  and  the  Lord  Chief  Justice 
then  said  —  It  is  quite  notorious  that  the  rule  in  practice  to  ascer- 
tain the  rate  of  indemnity,  is  that  which  has  been  adopted  in 
this  case ;  that  rule  is  not  one  of  law,  nor  is  it  universal ;  but 
in  ordinary  cases  it  is  impossible  to  have  proof  of  the  actual 
deterioration  of  the  vessel  by  the  wear  and  tear  of  a  voyage; 
imless,  therefore,  you  see  any  thing  in  this  case  to  take  it  out  of 
the  rule,  you  ought  to  act  on  it. 

Verdict  for  Uie  defendants. 


t  25  E.  B.  599 
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DOMAN  V.  DIBDEN.f  i826. 

(Eyan  &  Moody,  381—382.)  ^^  ^ • 

If  a  bill,  payable  at  a  given  time  after  date,  be  for  a  specified  sum,    WeMminster, 
<<with  lawful  interest  for  the  same,"  interest  shall  be  computed  from        [  881  ] 
the  date. 

This  was  an  action  by  the  drawer  against  the  acceptor  of  the 
following  bill  of  exchange  : — 

"  London,  17th  of  May,  1825. 

"  Eight  months  after  date  pay  me  or  my  order  the  sum  of 
100{.  for  value  received,  with  lawful  interest  for  the  same. 

"  J.  H.  DOMAN." 

Comyn,  for  the  plaintiff,  applied  to  the  Court  to  know  from 
what  time  the  interest  was  to  be  calculated,  whether  from  the 
date  of  the  bill,  or  from  the  period  at  which  it  became  due. 

Abbott,  Ch.  J. :  [  382  1 

I  think  the  plaintiff  is  entitled  to  interest  from  the  date  of  the 
bill. 

Verdict  for  the  plaintiff. 


EOWE  V.  GEENFEL.  i824. 

August  9r 
(Ryan  &  Moody,  396—399.) 


In  trover  for  copper  ore  raised  under  the  plaintiff's  land :  Held,  that 
the  presumption  that  the  right  to  the  minerals  accompanied  the  fee 
simple  of  the  land  might  be  rebutted  by  the  absence  of  enjoyment  of  the 
minerals  by  the  plaintiff,  and  the  user  by  persons  not  the  owners  of  the 
soil. 

Trover  for  100  tons  of  copper. 

The  defendant  was  proved  to  have  converted  to  his  own  use  a 
certain  quantity  of  copper  which  had  been  raised  under  Lemellyn 
Moor ;  and,  to  prove  that  this  copper  belonged  to  the  plaintiff, 
it  was  shewn,  that  Lemellyn  Moor  was  part  of  an  estate  of  thirty- 

f  Bill  of  Exchange  Act,  1882,  s.  9  (3).— B.  G. 


Exeter, 
[896] 
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BowB  six  acres,  called  Nansmellyn.  The  plaintiff  became  possessed  of 
Obbnfel.  this  estate  in  1814,  as  the  witness  said,  by  purchase ;  but  no 
deeds  nor  payment  of  purchase-money  were  shewn.  From  1814 
up  to  the  present  time  he  had  occupied  and  farmed  the  estate  ; 
had  cut  down  and  planted  trees,  and  had  built  and  pulled  down 
out-houses ;  and,  in  fact,  had  had  undisputed  enjoyment  of  the 
£  •SOT  ]  ^surface  of  the  land.  But  at  the  time  of  his  coming  into  posses- 
sion there  was  a  shaft  for  tin,  and  one  for  copper,  which  had 
recently  been  worked  by  certain  persons  called  the  Palk  Company, 
who  had  raised  tin  from  it.  In  1820,  the  plaintiff  sunk  two 
shafts,  and  raised  some  copper,  which  the  East  Crinnis  Adven- 
turers, who  were  the  real  defendants  in  this  case,  seized  and 
sold,  and  continued  to  seize  all  the  plaintiff  raised  until  1821, 
when  they  took  possession  of  the  mine,  and  continued  working 
it,  and  selling  the  copper,  up  to  the  time  of  the  action. 

Upon  the  plaintiff's  counsel  closing  his  case  here,  Abbott, 
Gh.  J.  said  that  the  plaintiff  must  be  called ;  but  on  PeU,  Serjt. 
pressing  that  the  case  might  go  to  the  jury,  in  order  that  he 
might  have  the  benefit  of  a  bill  of  exceptions  to  the  direction. 
His  Lordship  proceeded  to  sum  up. 

The  question  for  you  to  consider  in  this  case  is,  whether  the 
ore  raised  under  Lemellyn  Moor  belongs  to  the  plaintiff;  and 
this  action  is  maintainable  in  two  respects,  either  possession, 
which  as  against  a  wrong-doer  is  sufficient ;  or,  if  the  plaintiff 
was  not  in  possession,  then  in  respect  of  his  right  or  title.  Now, 
in  regard  to  the  first  question,  it  can  hardly  be  contended  that 
the  plaintiff  had  ever  any  actual  possession,  the  ore  purchased 
by  the  defendant  having  been  raised  by  persons  adverse  to  him. 
If  that  be  so,  you  are  next  to  consider  had  he  right  or  title. 
Speaking  generally,  the  possession  of  lands  is  evidence  that  the 
possessor  has  the  highest  interest  known  to  the  law,  and  a  fee- 
l  *398  ]  simple  will  be  presumed ;  *and  in  various  cases  it  will  be  presumed 
that  the  fee-simple  of  the  land  carries  with  it  the  right  to  the 
minerals;  but  that  presumption  is  not  universal,  because  in 
mining  countries  the  right  to  the  minerals  and  the  fee-simple  of 
the  soil  are  frequently  in  different  persons ;  the  two  things  are 
frequently  for  many  generations  separate ;  and  we  know  that  in 
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conveyances  of  lands  the  minerals  are  not  uncommonly  excepted. 
It  is  for  a  jury,  therefore,  to  exercise  their  discretion  on  all  the 
circumstances  before  them  to  ascertain  this  question.  It  appears 
that  the  plaintiff  came  into  possession  of  this  estate  in  1814,  and 
irom  that  time  has  held  it  under  circumstances  from  which  you 
may  certainly  presume  the  fee-simple  of  the  land  to  be  in  him  ; 
and  then  you  are  to  say  whether  you  will  also  presume  a  title  in 
him  to  all  the  minerals  under  the  surface.  Now  you  find  that 
shortly  before  the  plaintiff  came  into  possession,  some  other 
persons,  not  the  owners  of  the  soil,  had  sunk  shafts,  had  worked 
the  mines,  and,  amongst  the  ore,  copper  in  small  quantities  had 
appeared.  In  1820,  the  plaintiff  sinks  a  shaft  for  copper,  and 
raises  a  few  tons.  This  the  East  Grinnis  Company  take  away, 
and  from  time  to  time  carry  away  what  further  he  raises  until 
1821,  when  they  take  possession  of  the  mine,  and  have  continued 
working  it  ever  since. 

Now  looking  at  the  possession  and  enjoyment  of  the  land,  and 
at  the  want  and  absence  of  enjoyment  of  the  minerals,  both 
before  and  after  the  plaintiff  became  possessed  of  the  land,  it  is 
for  you*  to  say  whether  he  has  made  out  to  your  satisfaction  that 
these  minerals  belonged  to  him. 

Verdict  for  the  defendant ;  upon  which  a  biU  of 
exceptions  was  tendered. 


BOWB 
V, 

Orbnfbl. 


[  •399  ] 


ALEWYN  AND  Another  v.  PEYOE  and  Anothee. 

(Eyan  &  Moody,  406—407.) 

In  an  action  by  the  purchaser,  for  non-delivery  of  goods :  Held>  that  in 
an  agreement  **  for  the  delivery  of  goods  on  arrival,  to  be  delivered  with 
all  convenient  speed,  but  not  to  exceed  a  given  day,"  the  arrival  in  time 
for  delivery  by  that  day  is  a  condition  precedent ;  and  if  they  do  not  so 
arrive,  (without  default  in  vendor)  the  agreement  is  nuU. 

This  was  an  action  for  a  breach  of  contract  in  not  delivering 
certain  quantities  of  GaUpoli  oil,  in  pursuance  of  the  following 
<5ontract. 

"London,  80th  March,  1825,  Sold  this  day,  by  order  of 
Messrs.  Pryor,  Turner,  &  Go.  all  the  Galipoli  oil  on  board  the 


1826. 
Oct  18. 

QuUdhall, 
[406] 
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alkwtk  Thomas^  Captain  Nichols,  above  ninety  tuns,  say  thirty  to  forty 
pbtob.  ti^s  (more  or  less)  direct  from  Galipoli,  on  arrival  in  Great 
Britain,  at  64Z.  per  tmi  of  286  gallons,  duty  paid,  usual  allowance 
for  dirt,  grease,  and  water ;  to  be  delivered  by  sellers  on  a  wharf 
in  Great  Britain,  to  be  appointed  by  the  buyers,  with  all  con- 
venient speed,  but  not  to  exceed  the  80th  day  of  June  next,  and 
taken  at  the  King's  landing  scale,  and  to  be  paid  for  in  fourteen 
days  from  landing  in  ready  money,  allowing  seven  months'  dis- 
count. The  above  oil  to  be  delivered  to  the  buyers  in  bond,  and 
the  present  duty  of  16Z.  l%s.  per  tun  of  262  gallons,  and  seven 
months'  discount  thereon,  to  be  deducted.  Signed,  Stephen 
Gleasby,  broker.  N.B.  The  above-mentioned  vessel  to  call  off 
Falmouth  for  orders." 

The  ship  did  not  arrive  till  the  4th  or  6th  of  July  1826,  and 
therefore  the  oil  could  not  be  delivered  before  the  80th  of  June  : 
on  the  arrival  of  the  vessel  the  oil  was  tendered,  but  the 
plaintiffs  declined  to  accept  it,  and  brought  the  present  action. 

[  407  ]  Scarlett  and  F.  Pollock  objected  that  the  arrival  was  a  con- 

dition precedent  to  the  sale,  and  that  the  sellers  meant,  not  to 
warrant  the  arrival  of  the  oil  by  the  80th  June,  but  that  if 
the  oil  did  not  arrive  sooner,  the  buyer  would  not  be  bound 
to  accept  it. 

Abbott,  Ch.  J.  expressed  himself  clearly  of  opinion  that  such 
was  the  construction  of  the  contract  in  point  of  law,  and 
directed  a 

NonmiU 
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TULLOCK  V.  DUKNf  and  Anothee,  Executors  of  i826. 

HANLEY.f  ^^' 

(Ryan  &  Moody,  416—417.)  Wegtmiruter. 

In  an  action  against  several  executors,  pleas  general  issue  and  Statute 
of  Limitations:  Held,  that  neither  a  mere  acknowledgment  of  the 
debt  by  all  the  executors,  nor  an  express  promise  by  one  of  them,  takes 
the  case  out  of  the  statute :  there  must  be  an  express  promise  by  all. 

The  declaration  contained  the  usual  money  counts,  stating 
promises  both  by  the  testator  and  by  the  executors.  Pleas, 
general  issue.  Statute  of  Limitations,  and  a  set-off. 

The  testator  died  more  than  six  years  before  the  action  was 
brought,  and  both  the  executors  had  within  six  years  acknow- 
ledged that  the  plaintiff's  demand  of  280Z.  was  due,  and  one 
of  them  expressly  promised  that  it  should  be  paid.  The  other 
had  made  no  such  promise,  there  being  some  doubt  whether  the 
payment  would  be  sanctioned  by  the  family. 

Scarlett  for  the  plaintiff  contended,  that  inasmuch  as  the 
defendants  had  put  no  plea  on  the  record  denying  assets,  they 
must  be  taken  to  be  in  a  condition  to  pay,  and  that  the  acknow- 
ledgment of  the  justice  of  the  demand  by  both,  and  the  express 
promise  of  one  of  them,  were  sufficient  to  take  the  case  out  of 
the  statute. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  must  be  nonsuited ;  the 
only  count  on  *which  he  can  pretend  to  recover,  is  on  the  C**!^] 
account  stated  and  promise  to  pay  by  the  executors;  I  think, 
as  against  an  executor,  an  acknowledgment  merely  is  not  suffi- 
cient to  take  the  case  out  of  the  statute;  there  must  be  an  express 
promise.  The  promise  by  one  only  is  not  enough  to  entitle  the 
plaintiff  to  recover ;  there  ought  to  be  a  promise  by  both. 

Nonsuit. 

t  See  the  parallel  case  as  to  pay-  Atkins  v.  Tredgold,  26  R.  R.  254 
ment  of  interest  by  one  executor,  in      (2  B.  &  C.  23). — ^R.  C. 
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1826.  GEAY  V.  HILL.t 

•^•^0.  (Ryan  &  Moody,  420—422.) 

Jl'eHminiter,  The  plaintiff  repaired  certain  leaaeliold  premises  held  by  the  defendant 

[  420  ]  under  a  covenant  to  repair,  on  a  parol  promise  by  the  defendant  to 

assign  him  his  lease :  Held,  that  the  defendant,  upon  refusal  to  assign, 
vas  liable  on  an  implied  assumpsit  to  pay  the  plaintiff  for  the  repairs. 

Assumpsit,  on  a  special  agreement,  to  assign  to  the  plaintiff 
a  lease  of  certain  premises,  of  which  the  defendant  was  pos- 
sessed, in  consideration  that  the  plaintiff  would  put  the  premises 
in  good  and  suflScient  repair,  within  the  covenant  of  the  defen- 
dant in  the  lease.  Averment,  that  the  plaintiff  did  put  the 
premises  in  repair,  and  breach  that  the  defendant  refused  to 
assign  the  lease.  There  was  a  count  for  work  and  labour,  and 
the  usual  money  counts. 

It  was  proved,  that  the  premises  had  been  admitted  by  the 
defendant  to  be  in  extreme  want  of  repair,  and  that  the  landlord 
had  given  the  defendant  notice  of  his  intention  to  sue  him  on 
[  *^2i  ]  the  covenant,  unless  the  premises  were  put  into  sufficient  ^repair 
within  a  certain  time.  Upon  this  it  was  verbally  agreed  between 
the  plaintiff  and  the  defendant,  that  the  plaintiff  should  repair 
the  premises,  and  the  defendant  would  assign  his  lease  to  him. 
The  plaintiff  expended  a  considerable  sum  of  money  on  the 
premises,  and  put  them  in  complete  repair.  Upon  his  demand- 
ing an  assignment  of  the  lease,  the  defendant  refused. 

Vaugharif  Serjt.  for  the  defendant,  contended,  that  the  agree- 
ment was  void  under  the  Statute  of  Frauds,  and  the  plaintiff 
could  therefore  not  recover  damages  for  the  breach  of  it;  the 
plaintiff  undertook  the  repairs  under  the  promise  of  an  assign- 
ment, which  promise  was  not  binding. 

Wilde,  Serjt. : 

The  defendant  has  had  the  benefit  of  the  plaintiff's  labour, 
and  money  expended  at  his  request,  and  though  he  is  not  legally 

t  This  case  furnishes  an  example  are  Mundy  v.  JolUffe  (1839)  5  My.  & 

of  an  application  at  common  law  of  a  Cr.  167,  Sutherland  y.  Brigg$  (1841) 

principle  more  familiar  to  courts  of  1  Hare,  26. — ^B.  C. 
equity.     Parallel  cases   in    Equity 
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liable  to  assign  the  lease,  the  law  upon  his  refusal  implies  a        Grat 
promise  to  compensate  the  plaintiff.  Hill. 

Best,  Ch.  J. : 

The  objection  is  a  most  dishonest  one,  but,  if  legal,  must 
prevail.  The  4th  section  of  the  statute  is  decisive  against  the 
plaintiff  on  the  special  count,  but  I  think  the  plaintiff  entitled 
to  a  verdict  on  the  others.  The  plaintiff  has  expended  this 
money  for  the  benefit,  and  at  the  instance  of,  the  defendant ; 
the  law  will  therefore  imply  a  promise  not  touched  by  the  statute, 
nor  within  the  danger  of  perjury  guarded  against  by  it;  the 
agreement  is  executed  on  the  part  of  the  plaintiff,  *and  the  [  *422  ] 
defendant  is  legally  liable  to  remunerate  him  for  what  he  has 
done. 

The  cause  was  then  referred. 


WAKLEY  t;.  JOHNSON.  i826. 

(Ryan  &  Moody.  422—423.)  ^»~j»i. 

In  an  action  for  libel,  general  eyidence  that  the  plaintiff  has  been  in   ^^^tmifuter^ 
the  habit  of  libelling  the  defendant  is  inadmifisible.  L  ^^^  J 

Case  for  a  libel. 

The  libel  complained  of,  was  published  in  a  periodical  work 
called  the  "  Medico-Chirurgical  Journal,"  to  which  the  defen- 
dant, a  physician,  was  a  contributor.  The  plaintiff  was  editor 
of  another  medical  and  surgical  work,  called  the  '^Lancet,"  and 
a  witness  for  the  plaintiff  was  asked  in  cross-examination, 
whether  he  did  not  know  that  the  plaintiff  had  frequently  pub- 
lished in  the  "Lancet"  matters  reflecting  on  the  character  of 
the  defendant. 

The  question  was  objected  to  by  the  counsel  for  the  plaintiff, 

on  the  authority  of  May  v.  Brown,  8  B.  &  G.  118,  t  and  it  was 

t  The  principal  question  in  that  decision  sufficiently  appears  from  the 

case  was  upon  the  point  of  variance  ruling  of  Best,  C.  J.  in  the  above 

between  the  facts  alleged  and  those  case.    See  also  WaU$  v.  Frawr  (1837) 

proved.    Upon  the  point  of  admis-  7  Ad.  &  El.  223.~E.  C. 
sibility  of  evidence,  the  effect  of  the 
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Waklet      argued  that  such  libels  were  the  subject  of  cross  actions,  and  the 

JoHj^'soK.     question  involved  the  opinion  of  the  witness  on  writings  which 

ought,  if  admissible  at  all,  to  be  submitted  to  the  jury. 

For  the  defendant,  Vaughan  and  JVUde,  Serjts.  contended, 
that  in  May  v.  Brown  such  evidence  was  received  at  Nisi  Prius, 
[  *^^^  ]  and  not  decided  against  *in  the  arguments  in  banco ;  that  such 
evidence  was  received  in  mitigation  in  Finnerty  v.  Tipper, 
2  Gamp.  72 ;  that  if  the  libel  complained  of  be  in  letters,  other 
parts  of  the  correspondence  are  admissible;  that  here  the 
parties  were  engaged  in  hostile  discussions,  and  the  effect 
on  readers  of  the  libel  published  by  the  defendant  would  be 
materially  affected  by  the  knowledge  that  they  were  so  engaged. 

Best,  Gh.  J. : 

The  question  is  too  extensive,  and  calls  on  the  witness  to  give 
his  opinion  on  any  libels  the  plaintiff  may  at  any  time  have 
published  of  the  defendant  in  the  *'  Lancet."  Such  libels  are 
the  subject  of  cross  actions,  and  the  proper  remedy  of  the  de- 
fendant was  to  have  appealed  to  the  laws  of  his  country,  and 
not  to  have  sought  redress  by  libelling  the  plaintiff.  The  case 
of  May  V.  Brown,  though  it  decides  that  particular  libels  are 
inadmissible,  does  not  in  express  terms  determine  the  general 
question  to  be  inadmissible,  but  I  think  the  judgments  of  the 
learned  Judges  in  that  case  fairly  warrant  this  conclusion.  In 
cases  of  oral  slander,  slanderous  words  of  the  plaintiff,  spoken 
at  the  same  time,  are  admissible ;  and  so  are  letters  in  a 
correspondence  relating  to  the  same  subject  matters.  The 
question  here  is  not  so  limited,  and  cannot  be  put. 
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MCKENZIE  V.  HANCOCK  i826. 

(Ryan  &  Moody,  436—437.)  -1«^8. 

In  assumpsit  for  the  breacH  of  warranty  of  soundness  of  a  horse,  the  ^'*»*wi. 

defendant  having  refused  to  take  back  the  horse,  the  plaintiff  is  entitled  ^        -■ 
to  recover  for  the  keep,  for  such  time  only  as  would  be  required  to 
re-sell  the  horse  to  the  best  advantage. 


This  was  an  action  of  assumpsit  on  the  warranty  of  a  horse. 
The  declaration  contained  the  usual  allegation,  that  'Hhe  plaintiff 
had  been  put  to  great  charges  and  expence  in  and  about  the 
feeding,  keeping,  and  taking  care  of  the  horse." 

It  was  proved  on  the  part  of  the  plaintiff,  that  he  had 
offered  to  return  the  horse  to  the  defendant  on  discovering  its 
unsoundness,  but  that  the  defendant  refused  to  receive  him. 
The  plaintiff  also  gave  evidence  of  the  expences  of  keeping  him 
till  the  commencement  of  the  action. 

LiTTLEDALE,  J.,  in  his  directions  to  the  jury,  said,  that  with 
respect  to  the  expences  of  keeping  the  horse,  though  a  contrary 
doctrine  very  generally  prevailed,  he  was  of  opinion  that  the 
plaintiff  was  *entitled  to  recover  these  expences  for  such  a  [  •437  ] 
period  only  as,  under  all  the  circumstances  of  the  case,  the 
jury  might  fairly  consider  a  reasonable  -time  for  the  purpose 
of  re-selling  the  horse  ;  that  the  practice  of  recovering  damages 
for  the  keep  of  the  horse  in  actions  of  this  sort  was  entirely  of 
modem  date.  According  to  the  old  doctrine,  it  was  the  duty 
of  the  purchaser,  upon  refusal  of  the  seller  to  rescind  the  con- 
tract by  taking  back  the  horse,  to  sell  him  immediately;  and 
for  this  reason,  declarations  in  actions  upon  warranties,  in  the 
old  entries,  contain  no  statement  of  such  damages.  He  thought, 
however,  that  the  plaintiff  was  entitled  to  recover  these  expences 
for  so  long  a  time  as  might  reasonably  be  occupied  in  endeavour- 
ing to  sell  the  horse  to  the  best  advantage. 

Verdict  for  the  plaintiff. 
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ACC0X7NT— Against  inflEUit.    See  Infleuit,  2. 

ACTION— Parties.    See  Practice,  5 — 9. 

ADMINISTBATION— 1.  Unpaid  legacies  —  Whether  liable  for 
whole  or  proportionate  share  of  debt  afterwards  proved. — In  a  suit  for 
the  administration  of  a  testator^s  assets,  after  the  decree  on  further  directions 
had  sanctioned  payments  made  by  the  executor  in  discharge  of  legacies,  and 
had  directed  the  fund  in  Court  to  be  apportioned  among  the  other  legatees,  a 
creditor  obtained  permission  to  prove  his  debt;  the  Master  subsequently 
reported  a  debt  to  be  due  to  him ;  but,  in  the  mean  time,  the  fund  had  been 
apportioned,  and  part  of  it  had  been  paid  over,  while  the  remainder  had  been 
carried  to  the  account  of  particular  legatees :  Held,  that  the  creditor  was 
entitled  to  receive  out  of  the  funds  of  the  legatees  so  remaining  in  Court,  not 
the  whole  of  the  debt,  but  only  a  part  of  it,  bearing  the  same  proportion  to 
the  whole,  as  the  legacies  given  to  those  legatees  lx»re  to  the  whole  amount 
of  the  legacies  given  by  the  will,     Gillespie  v.  Alexander         .         .        .35 

2.  Discharge  of  debt^Administrator  carryizig  on  intestate's 

trade. — ^A.  the  widow  and  administratrix  of  B.  continues  !B.*s  trade  after  his 
decease.  B.  at  his  death  was  indebted  to  C.  on  balance  of  accoimt.  A. 
continues  to  receive  goods  from  and  to  make  payments  to  C.  as  B.  had  done, 
and  she  is  charged  in  account  by  C.  with  the  debt.  The  payments  made  by 
her  to  C.  exceed  the  debt :  but  a  balance  is  ultimately  due  to  C. :  Held,  that 
B.'s  debt  was  discharged  by  A.'8  payments,  and  that  the  ultimate  balance 
cannot  be  proved  as  a  debt  against  B.'s  estate.    Stemdale  v.  ffankineon    210 

3.  Grant  of  to  infJEint — ^Account.    See  Infleuit,  2. 

And  see  Executor  and  Administrator . 

ANNUITY.     See  Covenant. 

ABBITRATION  —  1.  Award,  action  to  set  aside  —  Umpire^  no 
specific  authority  in  reference  to  appoint — Separate  examination  of 
parties. — Award  held  good  though  made  by  an  umpire,  the  arbitrators 
having  no  authority  to  appoint  one,  and  though  he  examined  the  parties 
separately,  they  having  attended  him,  and  made  no  objection. 

Award  held  sufficient,  though  in  the  form  of  an  opinion.  Matson  v. 
Trower 725 

2.  Appointment  of  third  arbitrator  by  lot — ^Agreement  to 

decide  by  lot  anterior  to  choice  of  possible  persons. — TS^ere  a  cause 
was  referred  to  two  arbitrators  specially  named,  together  with  a  third,  to  be 
chosen  by  them,  and  the  award  of  any  two  was  to  be  bindmg ;  and  they 
agreed  tliat  each  should  name  one  person,  and  that  the  right  of  selecting  one 
of  tiioee  so  named  should  be  determined  by  lot:  Held,  that  this  mode  of 
appointing  the  third  arbitrator  was  bad,  ana  a  sufficient  ground  for  setting 
aside  the  award.     Young  y.  Miller 3S7 

3.  Condition  in  award— Whether  in  excess  of  arbitrator's 

authority. — ^By  submission  to  arbitration  it  was  agreed  between  A.  &  B., 
who  carried  on  the  business  of  surgeons  and  apothecaries  at  H.,  to  dissolve 
partnership,  and  that  all  matters  in  difference  between  them,  and  the  terms 
and  conditions  on  which  the  co-partnership  should  be  dissolved,  should  be 
referred  to  an  arbitrator;  and  the  arbitrator  having  determined  that  it 
should  not  be  lawful  for  B.,  during  the  life-time  of  A.,  to  carry  on  the 

8d2 
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profession  or  practice  of  a  surgeon,  &c.,  at  H.  or  within  thirteen  miles 
thereof :  Held,  that  the  arbitrator  had  not  exceeded  his  authority.  Morley 
V.  Newman 528 

ABBITBATIOK— 4.  Award— TTncertainty  in  award.— Where  by  a 
Judge's  order,  a  cause  and  all  matters  in  difference  between  the  testator  of  an 
executor  and  the  defendant,  were  referred  to  arbitration,  and  the  arbi- 
trator awarded  that  a  sum  certain  was  due  to  the  defendant  upon  tiie 
balance  of  accounts,  and  directed  the  executor  to  pay  the  money  out  of 
assets  on  a  c:iven  day  without  determining  whether  m '  point  of  fact  the 
executor  had  assets  to  pay  the  money  on  the  day  appomted :  Held,  that 
the  award  was  not  Toid  for  uncertainty.    Low  y.  j/omybouriie     .        .517 

ABBEST.    See  False  imprisonment. 

A8SIONMENT— 1.  Equitable.    See  Kortgage,  3. 

2.  Joint,  by  husband  and  wife.    See  Husband  and  wife,  3. 

And  see  Creditors'  Deed. 

BANK  OF  ENOLAKB— Transfer  of  Stock  by  under  forged  power. 
See  Stock. 

BANKBTJPTCT— 1.  Defeasible  interest— Annuity  to  be  paid  «  into 
the  proper  hands  of  my  said  son  "  only. — An  annuity  giyen  to  A.  for  his 
personal  support,  not  to  be  liable  to  his  debts,  and  to  be  paid  from  time  to  time 
into  his  proper  hands  and  not  to  any  other  person,  and  his  receipt  only  to  be 
a  sufficient  discharge,  passes  on  A.'8  bankruptcy  to  his  assignees.  Oraves  y. 
Dolphin 166 

— --  2.  Discharge  under  sequestration  in  Scotland  as  bar  to 
English  debt. — ^A  debt  contracted  in  England  by  a  trader  residing  in 
Scotland  is  barred  by  a  discharge  under  a  sequestration  issued  in  conformity 
to  the  54  Geo.  III.  c.  137  (being  the  Scots  Bankrupt  Act  then  in  force),  in 
like  manner  as  debts  contracted  in  Scotland.    Sidaway  y.  Hay    .        .    265 

BILL  07  EXCHANGE  AND  PB0MI8S0BT  NOTE— 1.  Qualified 
acceptance — ^Addition  of  words  by  drawer  after  acceptance — Dis- 
charge of  acceptor. — ^The  drawer  of  a  bill  of  exchange  accepted  generally 
added  the  words,  **  payable  at  Ransom  &  Co.,  Bankers,  London,  without 
the  knowledge  of  tne  acceptor,  and  then  indorsed  it  for  yaluable  con- 
sideration, the  bill  being  over  due,  and  the  indorsee  privy  to  the  alteration : 
Held,  that  the  acceptor  was  discharged.    Macintosh  v.  Haydon     . .      .     757 

•— —  2.  Interest. — If  a  bill,  payable  at  a  given  time  after  date,  be  for  a 
specified  sum,  *' with  lawful  interest  for  the  same,*'  interest  shall  be  com- 
puted from  the  date.     Doman  y.  Dibden 761 

3.  ICistake,  payment  of  money  by — ^Forged  bills — ^Erasure  of 

genuine  indorsements. — Certain  bills  of  exchange  purporting  to  have, 
amongst  others,  the  indorsement  of  H.  &  Co.,  were  presented  for  payment 
in  London,  at  a  house  where  the  acceptance  appointed  them  to  oe  paid. 
Payment  being  refused,  the  notary  who  presented  them  took  them  to  the 
plaintiff,  the  London  correspondent  of  H.  &  Co.,  and  asked  him  to  take  up 
the  bills  for  their  honour.  He  did  so,  and  struck  out  the  indorsements 
subsequent  to  that  of  H.  &  Co.,  and  the  money  was  paid  oyer  to  the 
defendants,  the  holders  of  the  bills.  The  same  morning  it  was  discovered 
that  the  bills  were  not  genuine,  and  that  the  names  of  the  drawer,  acceptor, 
and  H.  &  Co.  were  forgeries.  Plaintiff  immediately  sent  notice  to  the 
defendants,  and  demanded  to  haye  the  money  repaid.  This  notice  was  given 
in  time  for  the  post,  so  that  notice  of  the  dishonor  could  be  sent  the  same 
day  to  the  indorsers :  Held,  that  the  plaintiff  having  paid  the  money  through 
a  mistake  was  entitled  to  recover  it  back,  the  mistake  having  been  discoverod 
before  the  defendants  had  lost  their  remedy  against  the  prior  indorsers,  and 
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that  the  rights  of  the  parties  were  not  altered  by  the  erasure  of  the  indorse- 
ments, that  having  been  done  by  mistake,  and  being  capable  of  explanation 
by  OTidenoe.     Wilkiruon  y.  Johnson       .......     393 

BILL  07  EXCHANOE  AND  PBOMISSO&T  NOTE— 4.  Kistake 
in  date — Alteration  by  agent. — ^A  bill  havins  been  dated  by  mistake 
1822,  instead  of  1823,  the  agent  of  the  drawer  and  acceptor,  to  whom  it  had 
been  given  to  be  delivered  to  the  indorsee,  without  their  knowledge  or 
consent,  corrected  the  mistake:  Held  that  such  alteration  did  not  vacate 
the  bill.    Brutt  Y.  Ficard 727 

5.  TTnauthorized  indorsement — ^Payment  to  indorsees— War- 
ranty of  title.— Certain  bills  of  exchange,  drawn  upon  and  accepted  by  the 
E.  I.  Company  in  favour  of  W.  H.  in  India,  were  afterwards  mdorsed  to 
D.  and  C.  by  an  a^nt  for  W.  H. ,  imder  a  supposed  authority  given  by  a  power 
of  attorney,  whicn  was  seen  and  inspected  by  the  acceptors ;  D.  and  C. 
indorsed  tne  bills  to  B.  &  Co.,  their  bankers,  in  order  that  the  latter  mi^ht, 
as  their  agents,  present  them  for  payment  when  due;  B.  &  Co.  put  t£eir 
names  on  the  back  of  the  bills,  presented  them  for  payment  and  received 
the  amount,  which  thev  soon  after  paid  over  to  their  prindpals.  It  was 
afterwards  discovered  tnat  the  power  of  attorney  given  by  W.  H.  did  not 
authorize  his  agent  to  indorse  the  bills,  and  the  administrator  of  W.  H., 
in  an  action  against  the  acceptors,  recovered  the  amount  of  them.  The 
acceptors  then  brought  an  action  against  B.  &  Co.,  and  declared  on  a 
sup^sed  undertaking  by  them,  that  they,  as  holders,  were  entitled  to 
receive  the  amount  of  the  bills.  The  jury  found  that  the  plaintiffs  paid 
the  bills  on  the  faith  of  the  power  of  attorney,  and  not  of  the  indorse- 
ment by  the  defendants,  and  that  the  latter  paid  over  the  money  before 
they  had  notice  of  the  invalidity  of  the  first  indorsement :  Held,  that,  imder 
these  circumstances,  the  plaintiffs  could  not  recover  against  the  defendants. 
East  India  Company  v.  Tritton 353 

-  6.  Promissor]^  note  —  Partial  failure  of  consideration.  —  A 
partial  failure  of  consideration  for  a  promissory  note,  constitutes  no  ground 
of  defence  if  the  quantum  to  be  deducted  on  that  account  is  matter  not  of  defi- 
nite computation,  but  of  unliquidated  damages ;  as,  where  a  note  was  given 
for  the  plaintiffs'  disclosing  to  the  defendant  an  improvement  in  certain 
machinery,  which  turned  out  to  be  less  beneficial  than  was  anticipated  by 
the  parties.     Day  v.  Nix 708 

7.  Acknowledgment  by  one  joint  maker  of  note.  See  Limi- 
tations, Statute  of,  4. 

8.  Insurable  interest  in.    See  Insurance  (Marine),  2. 

BILL  OF  SALE — Continuance  of  possession— Evidence  of  fraud. 
— -A  sale  to  a  creditor  of  personal  property,  by  a  person  in  embarrassed 
circumstances,  without  any  charge  of  possession,  is  valid,  imless  made  with 
a  fraudulent  intention  to  defeat  otner  creditors.  The  continuance  of 
possession  is  not  conclusive  evidence  of  fraud.    Eastwood  v.  Broum      .    754 

BOND— 1.  Debt  beyond  the  penalty.— In  a  Court  of  Equity,  a  debt 
secured  by  bond  may  be  carried  beyond  the  penalty  of  the  bond,  if  the 
debtor  has  by  injunction  restrained  the  creditor  from  proceeding  at  law, 
and  there  has  bean  no  misconduct  on  the  part  of  the  creditor.  Grant  v. 
Grant 135 

2.  Foreign— TTnauthorized  pledge  by  agent.    See  Trover  and 

Conversion,  2. 

CABBXEB— 1.  Negligence — Notice  limiting  liability.— To  render  a 
common  carrier  liable  for  tiie  loss  of  a  valuable  parcel  of  plate  received  by 
him  to  be  carried  for  hire,  in  a  case  where  the  defendant  relies  on  the  usual 
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defence  of  notice  that  he  will  not  be  answerable  for  each  losses  beyond  the 
amount  of  5/.,  unless  the  subject-matter  be  booked  and  paid  for  in  propor- 
tion to  its  yalue,  it  is  necessary  to  establish  a  case  of  gross  negligence ;  but 
that  is  a  question  for  the  jury,  and  the  Court  will  not  disturb  their  verdict 
negativing  such  a  case.    Lowe  v.  Booth 717 

CARKTETl — 2.  Notice  of  non-liability  for  particular  articles — 
Notice  to  principal  of  sender. — An  agent  employed  by  a  commercial 
house  in  London  to  collect  debts  in  the  country,  deliveim  a  parcel  containing 
bank  notes  to  a  common  carrier,  to  be  forwarded  to  his  principals  in  London, 
which  parcel  was  lost.  The  carriers  had  given  notice  that  they  would  not 
be  accountable  for  parcels  containing  bank  notes.  The  agent  had  no 
knowled^  of  such  notice,  but  the  principals  had:  Held,  that  they  ought 
to  have  mstructed  their  agent  not  to  send  bank  notes  by  that  earner,  and 
that  the  latter  was  not  responsible.    Mayhew  v.  Eames ....    427 

And  8ee  Sunday  Observance  Act,  1. 

OHABITY  AND  CHARITABLE  TBUST  — 1.  Appointment  of 
officer — Election— Beversal  of  decision  at  same  meeting:.  —  At  a 
meeting  held  to  appoint  a  successor  to  an  office  in  a  charity,  after  a  candidate 
has  been  elected,  and  a  minute  of  his  election  has  been  entered  bjr  the  clerk, 
it  is  competent  for  the  majority  of  the  electors,  before  the  meeting  is  dis- 
solved, to  reverse  their  vote,  rescind  the  minute  of  election,  and  postpone 
the  election  to  a  subseauent  day,  provided  in  so  doing  they  act  bond  fide,  and 
with  a  view  to  the  welfare  of  the  charity.    Attomey'Seneral  v.  Matthew    120 

2.  Oift  to  corporation — Scheme. — A  fund  given  to  a  corporation 

in  England  for  a  charitable  purpose,  ordered  to  be  paid  to  the  corporation, 
without  the  settlement  of  a  scheme.    8,  P,  G,  v.  Attorney-Oeneral        .      43 

3.  Failure  of  object. — ^Where  the  trusts  of  a  deed  and  will  were 

to  found  a  school  for  the  education  of  ^ntlemen's  sons,  in  a  particular  house 
built  by  the  founder :  and  it  was  provided  that,  if  the  school  was  not  estab- 
lished, the  fimds  should  be  applied,  at  the  discretion  of  the  trustees,  to  some 
other  purpose  conducing  to  tne  good  of  the  county  of  Westmoreland  and  the 
parish  of  JLowther  especially ;  the  charity,  having  altogether  failed  as  to  the 
school,  by  the  school-house  having  been  built  on  a  part  of  the  founder's 
family  estate  of  which  be  was  tenant  for  life  only,  the  Court  referred  it 
to  the  master  to  settle  a  scheme  for  the  benefit  of  the  countv  of  W.  and  the 
parish  of  L.  especially.     Attomey-OenercU  r.  Earl  of  Lonsdale       .        .176 

CHOSE  IN  ACTION— BiBcharge  of  debt— Transfer  of  liability. — 
J.  C.  being  indebted  to  S.,  and  B.  C.  being  indebted  to  S.,  and  also  to  J.  C, 
it  was  verbally  a^preed  between  the  three  that  S.  should  transfer  the  debt 
due  to  him  from  J.  C.  to  the  account  of  B.  C. ;  and  S.,  in  pursuance  of  such 
agreement,  delivered  to  H.  C.  an  account,  in  which  he  (B.  G.)  was  charged 
with  the  debt  due  from  J.  0.  to  S. :  Held,  that  J.  G.  was  not  thereby  dis- 
charged.    Cuxon  V.  Chadley 423 

COMPANY — 1.  Action  by  some  shareholders  only — Parties. — Some 
of  the  shareholders  in  a  joint-stock  company  may  file  a  bill  to  have  their 
deposits  repaid  without  making  all  the  other  shareholders  parties,  if  they  are 
ignorant  of  their  names.     Blain  v.  Agar 150 

2.  Fraud  and  misrepresentation  by  directors. — The  shareholders 

in  a  loint-stock  company  are  entitled  to  relief  in  equity  where  the  conduct  of 
the  directors  has  been  fraudulent,  or  a  violation  of  Uie  terms  on  which  the 
company  was  formed.     Blain  v.  Agar 150 

3.  Shares   payable  by  instalments  —  Abandoned  scheme  — 

Eights  of  shareholders. — ^Where  a  scheme  for  establishing  a  tontine  was 
put  forth,  stating  that  the  money  subscribed  was  to  be  laid  out  at  interest, 
and  after  some  subscriptions  had  been  paid  to  the  directors,  in  whom  the 
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management  of  the  conoem  waa  vested,  but  before  any  part  of  the  money 
was  laid  out  at  interest,  the  directors  resolved  to  abandon  the  project :  Held, 
that  each  subscriber  might,  in  an  action  for  money  had  and  received,  recover 
the  whole  of  the  money  advanced  by  him,  without  the  deduction  of  any  part 
towards  the  payment  of  the  expenses  incurred.    Nockels  v.  Crosby        .    497 

CONTBACT— 1.  Lawful  and  unlawful  contracts— Payment  gene- 
rally—Appropriation to  lawful  contract. — When  a  person  has  two 
demands  upon  another,  one  arising  out  of  a  lawful  contract,  the  other 
out  of  a  contract  forbidden  by  law,  and  the  debtor  makes  a  payment  which 
is  not  specifically  appropriated  by  either  party  at  the  time  of  payment, 
the  law  will  appropriate  it  to  tiie  debt  recognised  by  law.  Wright  v. 
Latng  313 

-^ —  2.  Unlawfiil— Foreign  loan. — It  is  illegjal  to  raise  loans  for 
subjects  in  arms  against  a  Government  in  amity  with  the  Government  of 
this  country.     De  Wiltz  v.  Hendrick 660 

3.  Work    done — In^lied    contract    to    pay    for — Breach    of 

promise  to  assign  lease. — Tne  plaintiff  repaired  certain  leasehold  premises 
held  by  the  defendant  under  a  covenant  to  repair,  on  a  parol  promise 
by  the  defendant  to  assi^  him  his  lease :  Held,  that  the  defendant  upon 
refusal  to  assign,  was  liable  on  an  implied  assimipsit  to  pay  the  plaintiff  for 
such  repairs.     Gray  v.  Hill 766 

4.  Consideration — Legality  of  agreement — ^Exchange  of  com- 
mand.    See  Ship,  3. 

And  see  Principal  and  Surety;  Sale  of  Ooods;  Vendor  and 
Purchaser. 

COPYHOLD — 1.  Admittance  —  Coparceners  —  Fees. — Semble,  that 
coparceners  are  entitled  to  be  admitted  to  copyhold  tenements  as  one  heir, 
and  upon  the  payment  of  one  set  of  fees.  E.  v.  Tlie  Lord  of  the  Manor 
of  BonsaU 319 

2.  Claim  by  descent — Kandamus. — The  OoMxi  will  grant  a 

mandamus  to  admit  a  copyholder  claiming  by  descent.  R.  v.  The  Brewers* 
Company 318 

3.  Appointment  of  Steward. — ^The  lord  of  the  manor  may,  by 

deed,  grant  the  stewardship  of  the  manor  and  of  the  courts  thereto  belonging 
for  the  life  of  the  grantee.     Bartlett  v.  Downes 436 

4.  Custom  of  manor. — There  may  be  concurrent  customs  in  a 

manor  court  to  bar  copyhold  entails,  by  surrender  and  by  recovery. 
Doe  dem.  Whalhead  v.  Ossingbrooke 548 

5.  Heriots. — A  copyhold  property,  which  when  in  the  hands  of 

a  single  owner,  pays  but  one  henot,  but  jp&js  several  if  divided  among  several 
owners,  shall  again  pay  but  one  heriot  if  it  again  becomes  united  in  the 
person  of  a  single  owner.     Garland  v.  Jekyll 630 

6.  Inspection  of  court  rolls  —  Mandamus.  —  Mandamus 

granted  to  the  steward  of  a  manor  to  allow  inspection  of  the  court  rolls  to 
two  tenants,  litigating  a  right  of  common  in  the  manor,  although  the  cause 
was  not  at  issue.    Rogers  v.  Jones 529 

COBPOBATION  (I07NICIPAL)  —  Charter  —  Alderman,  deputy^ 
Whether  ex-officio  a  justice  of  the  peace. — By  charter,  the  aldermen, 
bailiffs,  and  burgesses  had  power  to  elect  two  of  the  burgesses  to  be  aldermen 
of  a  borough  for  one  whole  year,  and  they  were  to  have  power  and  authority 
to  execute  by  themselves,  or  in  tiieir  absence  by  their  deputies,  the  office  of 
aldermen  of  the  borough.  The  charter  contained  clauses  providing  that  in 
the  event  of  the  death  or  removal  of  any  alderman,  a  new  one  might  bo 
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elected,  who,  during  the  remainder  of  the  year,  should  execute  the  office  hy 
himself  or  his  deputy.  In  the  absence  of  any  of  the  aldermen  for  the  time 
being,  the  bailiffs  and  capital  burgesses  could  elect  one  or  more  of  the  bur- 
gesses to  supply  the  yacancy  or  vacancies.  These  substituted  aldermen  had 
no  power  to  appoint  deputies.  The  charter  then  directed  that  the  aldermen 
for  the  time  being,  during  the  time  they  should  remain  in  their  offices, 
should  be  justices  of  the  peace  within  the  borough :  Held,  that  this  charter 
did  not  enable  the  aldermen  elected  for  the  year  to  delefi;ate  their  office 
of  justice  of  the  peace,  and  therefore  that  a  deputy  alderman  was  not 
a  justice  of  the  peace  for  the  borough.    Jones  y.  Williams    .        .        .    474 

COSTS — 1.  Of  executor.    See  Executor  and  Administrator,  1. 
-^—  2.    Of  mortgagee.    See  Mortgage,  1,  2. 

COVENAKT — 1.  Action  in — Parties — One  of  several  joint  cove- 
nantees.— ^Where,  in  covenant  aeainst  the  executors  of  A.  B.,  plaintiff 
declared  that  A.  B.  covenanted  with  him  and  two  others,  that  his  executors, 
&c.  should  pay  to  them  an  annuity  for  the  use  of  a  third  person,  and 
averred  that  the  other  two  never  sealed  the  deed :  Held,  on  demurrer,  that 
all  joint  covenantees  who  may  sue  must  sue,  and  that  the  declaration  was 
bad,  inasmuch  as  it  did  not  appear  that  any  of  the  covenantees  had  not 
assented  to  the  deed  although  they  did  not  seal  it.    Peirie  y.  Bury,        .  383 

2. Several  Covenant—Bight  of  one  covenantee  to  sue 

alone. — By  deed  reciting  the  grant  of  two  distinct  annuities  to  A.  and  B. 
during  the  life  of  the  grantors  and  the  survivor,  it  was  witnessed  that  C. 
covenanted  with  A.  and  B.  and  their  executors  to  pay  the  annuities,  or  either 
of  them,  when  the  grantors  should  make  default  in  payment.  A.  died :  Held, 
that  the  interest  m  the  annuities  being  several,  the  covenant  was  also 
several,  and  that  the  annuity  granted  to  A.  being  in  arrear,  his  executor 
might  maintain  an  action  agamst  C.     WitJiers  v.  BircKam    .        .        .    350 

And  see  liandlord  and  Tenant,  1 — 5. 

CBEDITOBS'  DEED— 1.  Assignment— Whether  passing  con- 
tinent interest  in  trust  fund. — ^An  assignment  by  one  who  was 
enbtled  to  a  contingent  interest  in  a  residuary  trust  fund  of  all  her  furni- 
ture, plate,  &c.  and  all  other  the  estate  and  effects  of  or  to  which  she  was 
then  possessed  or  entitled,  to  trustees,  upon  trust  for  her  creditors :  Held, 
not  to  pass  her  contingent  interest  in  a  testatrix's  residuary  estate.  Pope  v. 
Whiicmnhe 32 

2. Execution  by  some  creditors  only — Mere  non-execution 

as  evidence  of  refusal  to  sanction  composition.— A  tenant  conveyed  his 
interest  in  leasehold  premises  to  trustees  for  the  benefit  of  his  creditors,  by 
deed  containing  a  proviso,  that  if  all  and  ever^r  of  the  creditors  should 
refuse  to  execute  or  consent  to  the  deed  within  six  months  from  the  date 
thereof  it  should  be  void :  Held,  that  tiie  non -execution  of  the  deed  by  a 
particular  creditor  was  not  evidence  of  a  refusal  by  him  to  execute  or  assent, 
but  that  it  was  inciunbent  on  a  party  seeking  to  avoid  the  deed  to  shew  a 
positive  refusal  to  execute  or  assent  to  the  deed.    Holmes  y.  Love.         .    346 

CUSTOM.    See  Copyhold,  4—5 ;  Minerals,  2. 

DEBT — Proof  of  in  administration  action.     See  Administration. 

DEED  OF  ABRAKOEMENT.    See  Creditors'  Deed. 

DEED,  Property  in.    See  Trover  and  Conversion,  1. 

DEFAMATION— 1.  Evidence  in  action  for  libel— Extract— Bight 
to  read  whole  publication. — In  an  action  for  a  libel,  the  defendant  has  a 
right  to  have  the  whole  of  the  publication  read,  from  which  the  passages 
charged  are  extracts.     Cooke  y.  Hughes 733 
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BEFAKATION — 2.  Evidence  in  action  for  libel — Jiistiflcation. — ^In 
an  action  for  a  libel,  where  the  general  issue  is  pleaded,  and  also  special  pleas 
in  justification,  the  plaintiff  ma^,  in  the  outset,  give  all  the  evidence  he 
intends  to  offer  to  rebut  such  lustification,  or  he  may  do  so  in  reply  to 
evidence  produced  by  the  defendant,  but  he  is  not  entitled  to  give  part  of 
such  evidence  in  the  first  instance,  and  to  reserve  the  remainder  for  reply 
to  the  defendant's  case.    Browne  v.  Murray 74S 

3.  Evidence  of  character — Imputation  of  felony — Justifi- 
cation.— In  an  action  of  slander  for  imputing  felony,  with  a  count  for 
maliciously  charging  the  plaintiff  with  theft  before  a  justice,  to  which  the 
defendant  plead^  &e  general  issue,  and  also  pleas  in  justification  of  the 
slander,  averring  that  the  charge  of  felonv  was  true :  Held,  that  evidence 
of  general  good  character  was  not  admissiole  for  the  plaintiff.  Cornwall  v. 
Richardson 753 

4.  Privilegre — ^Beport   of  Judicial  proceedings — Matters 

brought  before  magistrate  in  non-judicial  capacity. — Declaration  for  a 
libel  purporting  to  contain  an  account  of  a  proceeding  which  had  taken  place 
before  a  magistrate  respecting  a  matter  in  which  he  was  merely  asked  for 
advice,  and  not  called  upon  to  act  in  his  magisterial  capacity.  The  libel 
itself  alleged  that  A.  B.  and  C.  D.  stated  the  matter  charged  to  the 
magistrate,  a  great  part  of  which  was  not  actionable  when  spoken,  but 
became  so  when  written.  Plea,  that  A.  B.  and  0.  D.  did  go  before  the 
magistrate  and  make  the  statement  set  forth  in  the  libel,  and  that  it  contained 
a  correct  account  of  the  proceedings  before  the  magistrate,  and  that  the  facts 
charged  in  it  were  true.  The  jury  found  that  the  matters  contained  in  the 
libel  were  not  true,  but  that  it  contained  a  correct  account  of  the  proceedings 
which  had  taken  placQ  before  the  magistrate:  Held,  that  as  the  matter 
brought  before  the  ma^trate  was  not  brought  before  him  in  his  judicial 
character,  or  in  the  discharge  of  his  magisterial  functions,  the  defendant 
could  not  justify  the  publication  on  the  ground  of  its  bein^  a  correct  report 
of  the  proceedings  which  had  ti^en  pla^  before  the  magistrate.  M^Greyor 
V.  Thwaites 274 

5.  Justification   —   Statement    of    names    of    original 

slanderers. — Held,  secondly,  that  it  was  no  justification  that  the  defendants, 
when  they  published  the  libel,  mentioned  the  names  of  the  parties  who  stated 
the  matter  of  the  libel  to  the  magistrate,  because  as  to  part  of  the  slanderous 
matter  no  action  would  lie  against  the  party  who  stated  it  to  the  magistrate  ;  it 
had  become  actionable  merely  from  its  having  been  published  by  the,defendants 
in  print,  and  therefore,  by  stating  the  names  of  the  persons  from  whom  they 
heard  it,  they  gave  the  plaintiff  no  right  of  action  against  them.    Ibid. 

• 6.  — Proof  of  original  utterance   of  slander. — Held, 

thirdly,  that,  in  order  to  justify  the  re}>eating  of  slander,  it  was  necessary  that 
the  party  repeating  it  should,  at  the  time  of  repeating  it,  offer  himself  as  a 
witness  to  prove  the  uttering  of  the  slander,  and  therefore  that,  as  the 
defendants  did  not  state  that  they  themselves  heard  the  slander  uttered  by 
A.  B.  and  0.  D.,  but  merely  stated  that  A.  B.  and  0.  D.  had  said  so  and  so,  the 
plea  was  bad.   [But  aeeM^Fherson  v.  Daniels,  10  B.  &  0.  263,  270,  275.]  Ibid. 

7.  Publication  in  Newspaper. — In  order  to  show  that  a  defen* 

dant  had  caused  and  procured  a  printed  libel  to  be  inserted  in  a  newspaper,  a 
reporter  proved  that  he  had  given  a  written  statement  to  the  editor,  tibie 
contents  of  which  had  been  communicated  by  the  defendant  for  the  purpose 
of  publication,  and  that  the  newspaper  then  produced  was  exactly  the  same, 
with  the  exception  of  one  or  two  slight  alterations,  not  affecting  the  sense  : 
Held,  that  what  the  reporter  published,  in  consequence  of  what  passed  with 
the  defendant,  might  be  considered  as  published  by  the  defendant ;  but  that 
the  newspaper  could  not  be  read  in  evidence  without  producing  the  written 
account  dehvered  by  the  witness  to  the  editor.    Adams  v.  Kelly  .         .    739 
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BEFAKATIOir— 8.  Evidence  in  action  for  libel  —  Mitigation  of 
damages. — In  an  action  for  libel,  general  eyidence  that  the  phkintiff  hae 
been  in  the  habit  of  libelling  the  defendant  is  inadnussible.  Wakley  v. 
Johnson 7$7 

BISCOVEBY,  in  action  for  penalty.    See  Penalty. 

BISTBBSa— Arrears  of  rent-cbarge.— A  distress  may  be  taken  for 
arrears  of  a  rent-charge,  created  by  wiU ;  although  the  testator  does  not  in 
terms  giye  a  power  to  distrain.  That  power  is  a  consequence  drawn  by  law 
from  the  rent- charge.    Rodham  v.  Berry 535 

And  see  Landlord  and  Tenant,  8. 

SASEMEMT^l.  Abandonment  of— Ancient  lights.— The  rightto light 
is  acquired  by  enjoyment,  and  may  be  lost  by  a  discontinuance  of  the  enjoy- 
ment, imless  the  puty  who  ceases  to  enjoy  at  the  same  time  does  some  act  to 
shew  an  intention  of  resuming  the  enjoyment  within  a  reasonable  time. 
Moore  y.  Bawson 375 

2. Where  the  owner  of  a  house  diyided  it  into  two  tenements,  and 

let  one  of  them  :  Held,  that  the  lessee  was  liable  to  an  action  on  the  case  for 
obstructing  windows  existing  in  the  landlord's  house  at  the  time  of  tiie 
deniise,  though  of  recent  construction,  and  though  no  stipulation  was  made 
against  the  obstruction.    Riviere  y.  Bower 726 

SJECTMEKT— Interlocutory  Judgment,  setting  aside — Neglect  of 
solicitor  to  enter  appearance  at  trial  of  action. — The  Court  set  aside 
a  regular  interlocutory  judgment  in  ejectment,  fsig^ned  for  want  of  appear- 
ance,] and  writ  of  possession  executed,  on  an  affioiayit  by  the  attorney  for  the 
landlord  and  tenant  that  he  had  receiyed  instructions  for  entering  an 
appearance,  but  had  neglected  it,  owing  to  matters  personally  affecting 
himself,  which  had  preyented  his  attending  to  it.    Doe  d.  Shaw  y.  Roe  .    715 

ELECTIOir.     See  Power,  4 ;  Will,  9. 

ESTATE.    See  SetUement  (Marriage). 

ESTOPPEL — 1.  By  record — Judgment  of  inferior  Ck>urt. — ^Assumpsit 
for  money  had  and  receiyed.  Plea,  a  judgment  recoyered  for  want  of  a  plea 
for  4,000^.  in  an  inferior  Court  in  Wales  for  the  same  causes  of  action. 
Beplication,  that  the  causes  of  action  were  not  the  same,  and  issue  joined 
thereon.  At  the  trial,  it  appeared  that  the  defendant  had  receiyed  on  account 
of  the  plaintiff,  and  as  his  steward,  dilferent  sums  of  monej  at  different  times, 
and  that  on  the  inyestigation  of  the  accounts,  the  plaintiff  found  that  there 
was  due  to  him  a  much  larger  sum  than  that  for  which  he  had  declared 
in  the  inferior  Court,  but  that  he  had  proceeded  for  the  smaller  sum,  under 
the  belief  that  the  defendant  had  no  ayailable  property  beyond  that  amount, 
defendant  in  that  action  suffered  judgment  by  default,  and  plaintiff  yerified 
for  3,400/. :  Held,  that  aU  the  sums  which  the  plaintiff  knew  the  defendant 
had  receiyed  at  the  time  when  he  commenced  the  action  in  the  inferior  Court, 
were  to  be  considered  as  causes  of  action,  in  respect  of  which  he  had  declared 
and  recoyered  tiie  judgment.    Lord  Bagot  y.  WiUiams  .        .        .    340 

2. Plea  to  a  declaration  in  assumpsit,  that  the  plaintiff 

had  sued  in  an  inferior  Court,  in  which  judgment  had  been  giyen  against 
bim,  for  the  same  cause  of  action  ;  (not  s&ting  that  the  consideration  arose 
within  the  jurisdiction  of  the  inferior  Court). 

Heplication,  that  plaintiff  and  defendant  both  resided  out  of  the  juris- 
diction, and  that  the  cause  of  action  arose  out  of  the  jurisdiction:  Held 
sufficient  on  demurrer.    Briscoe  y.  Stephens 597 

EVIDENCE— 1.  Examination  and  cross-examination  of  witness. — 
On  the  trial  of  an  issue  from  the  Court  of  Chancery,  with  power  to  the 
plaintiff  to  examine  the  defendant  as  a  witness:  Held,  that  as  matter  of 
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right,  plamtiff's  counsel  miglit  cross-examine  the  defendant,  although  called 
as  his  witness;  the  defendant  standing  in  a  situation  necessarily  adverse. 
Clarke  v.  Saffery 736 

EVIDENCE— 2.  Fraudulent  misrepresentation— Value  of  premises. 
— In  case  against  the  vendor  of  a  public-house,  for  fraudulent  misrepresen- 
tations of  me  business  of  the  house ;  evidence  of  the  actual  value  of  the 
premises,  is  admissible  in  reduction  of  damages,  but  not  as  a  bar  to  the 
action.     Pearson  v.  Wheder 751 

3.  Pedi{^ree — Declarations  of  servants  and  friends. — Declarations 

of  servants  and  intimate  acquaintances  are  not  admissible  evidence  in  ques- 
tions of  pedigree.    Johnson  v.  Lawson 558 

4.  Declaration  of  husband  of  one  of  family. — ^To  prove  a 

pedigree,  the  declarations  of  the  husband  of  one  of  the  family  are  admissible, 
though  ne  was  not  otherwise  related  to  the  family.  Doe  d.  Northey  v. 
Harvey 751 

5.  Public  document — Book  of  East  India  Company . — ^That  books 

containing  lists  of  passengers,  deposited  at  the  India  House  pursuant  to 
the  then  existing  statute,  were  admissible  in  evidence  towards  shewing  the 
value  of  a  voyage.     Richardson  v.  Mellish 603 

EZECTTTOB  AND  ADIWTNISTBATOB— 1 .  Account — Excessive 
costs  paid  to  solicitor. — An  executor  or  trustee  is  not  entitled  to  be 
allowed  without  question  the  amount  of  bills  of  costs  which  he  has  paid 
bond  fide  to  the  solicitor  to  the  trust ;  and  the  Master,  without  regularly 
taxing  the  bills,  will  moderate  their  amount.    Johnson  v.  Telford        .     116 

2.  Action  against — Pleading  of  judgment  recovered  in  action 

subsequently  commenced.  —  In  an  action  against  an  executor  for 
breaches  of  covenants  in  an  indenture  made  by  ms  testator,  the  defendant 
having  pleaded  in  chief  js/en^  administravit  and  a  retainer  for  a  simple  contract 
debt,  upon  which  issues  were  taken  and  joined,  and  then  puis  darrein 
continuance,  a  judgment  recovered  upon  a  bond  of  the  testator's  after  the  last 
continuance,  (bein^  the  last  day  of  Trinity  Term,^  to  wit,  on  the  2nd  day  of 
August,  as  of  Trinity  Term  preceding ;  to  which  tne  plaintiff  replied  that  the 
defendants  had  notice  of  the  bond  before  the  commencement  of  the  action  : 
Held,  upon  demurrer  to  the  replication,  that  the  plea  was  well  pleaded,  and 
was  an  answer  to  the  action.     Lyttleton  v.  Cross 370 

3.  Actionby  some  executors  on  behalf  of  all — Joinder  of  others. 

— ^Three  executors  ordered  goods  to  be  sold  as  the  goods  of  their  testator.  They 
afterwards  sued  for  the  amount,  without  styling  themselves  executors,  and 
without  joining  a  fourth  executor,  who  was  named  in  the  will :  Held,  that 
they  might  recover.    Brassington  v.  AuU 581 

4.    Mortgage  debt — Joint  tenancy — Severance--Pledge  of  deed 

by  one  executor. — Two  executors  being  entitled  as  joint  tenants  to  a 
mortgage  debt,  part  of  the  residue  of  the  testator's  estate,  one  of  them 
pledges  the  mortgage  deed  to  A.  as  an  indemnity  against  a  future  liability  : 
Held,  that  this  was  a  severance  of  the  joint  tenancy  of  the  executors  in  this 
debt.     Watkinson  v.  Hudsm 263 

And  see  Administration. 

FACTOR — Interest  in  goods  consigned  as  security  for  antecedent 
advances.     Anderson  v.  Clark 544 

FALSE  IMPRISONMENT — ^Action  against  magistrate — Justifica- 
tion— ^Irregularity  in  warrant  of  commitment. — ^In  an  action  against  a 
magistrate  for  false  imprisonment,  the  plaintiff  proved  a  commitment  for  a 
certain  alleged  offence.  The  defendant  proved  a  conviction  of  the  plaintiff 
for  an  offence  differing  from  that  recited  m  the  commitment :  Held,  that  this 
conviction  was  no  justification  of  the  imprisonment.    Rogers  v.  Jones  .    389 
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FALSE  nCPBXBONlOBKT— 2.  Action  against  magriBtrate-^ufltifi- 

cation.— -If  a  warrant  of  coxnmitment  doee  not  show  an  offence  over  which 
the  magistrate  who  issued  it  has  jurisdiction,  an  action  lies  against  him 
for  the  commitment,  although  there  might  have  been  a  preyious  regular 
conviction.     WicJces  v.  Clutterbuck 692 

3.  Jurisdiction^Implied  power  to  apprehend  offender. — 

Where  a  statute  gives  a  justice  jurisdiction  over  an  offence,  itimpliedTv  gives 
him  power  to  apprehend  any  person  charged  with  such  offence.  Bane  v, 
Methuen 546 

4.  Beasonable  gr^'ound  of  suspicion — ^Besistance  to  arrest. 

— Trespass  for  false  imprisonment.  Plea,  that  a  horse  of  A.'s  having  been 
taken  out  of  A.*s  dose  without  his  consent,  and  having  been  foimd  in  plaintiff's 
stable,  and  A.  having  grounds  to'believe,  and  believing  that  the  horse  had 
been  stolen  by  plaintiff,  gave  charge  of  the  plaintiff  to  a  constable,  and 
requested  him  to  take  the  plaintiff  into  custody,  to  be  examined  by  a  justice 
touching  the  offence ;  whereupon  the  constable  and  A.,  in  his  aid  and  by  his 
command,  laid  their  hands  on  the  plaintiff,  who  resisted,  and  assaulted  the 
constable  and  A.,  whereupon  they  defended  themselves,  and  took  the  plaintiff 
and  conducted  him  to  a  p<>lice  office :  Held,  ill.    Hedges  v.  Chapman    .     704 

FBAUD  AND  MISSEPBESENTATIOIT.    See  Misrepresentation ; 

Bill  of  Sale ;  Company,  2 ;  Evidence,  2. 

GAMING.     8ee  Penalty. 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

GUAEANTY.    See  Principal  and  Surety. 

HIGHWAY— Obstruction  to — Special  damage.— A  delay  of  four 
hours  by  an  obstruction  in  a  highway,  which  prevents  a  person  carrying 
goods  for  profit  from  performing  Sie  same  journej  as  many  times  in  a  day 
as  if  the  obstruction  nad  not  existed,  is  a  sufficient  injury  to  entitle  that 
person  to  sue  the  obstructor.     Oreaely  v.  Codling 626 

HOBSE— Sale  of— Breach  of  warranty.  Bee  Sale  of  Goods,  6,  7 ; 
Sunday  Observance  Act,  2. 

HXrSBAND  AND  WIFE— 1.  Annuity  given  to  wife's  separate  use 
— Payments  to  husband — ^Acquiescence. — An  annuity  given  to  the  sepa- 
rate use  of  the  wife,  is  discharged  by  payments  made  to  the  use  of  ner 
husband  and  sums  allowed  him  in  accoimt ;  the  circumstances  of  the  tran- 
sactions beine  such  as  to  satisfy  the  Court,  that  the  mode  of  dealing  between 
the  person  who  was  bound  to  pay  the  annuity,  and  the  husband  was  with 
the  acquiescence  of  the  wife,  or  with  her  authority,  either  express  or  implied. 
Bartlett  v.  Gillard 46 

2.  Goods  supplied  to  wife  —  Necessaries  —  Jewellery.  —  In 

assumpsit  for  goods  sold,  it  appeared  that  the  plaintiff,  a  jeweller,  in  the 
course  of  two  months,  delivered  articles  of  jewellry  to  the  wife  of  the 
defendant  of  the  value  of  83/.  The  defendant  was  a  certificated  special 
pleader,  and  lived  in  a  furnished  house,  of  which  the  annual  rent  was  200/. ; 
that  he  kept  no  man  servant ;  that  his  wife's  fortune  upon  her  marriage  was 
less  than  4,000/. ;  that  she  had,  at  the  time  of  her  marriage,  jewellry 
suitable  to  her  condition,  and  that  she  had  never  worn,  in  her  husband's 
presence,  any  articles  furnished  her  by  the  plaintiff ;  it  appeared  also  that 
the  plaintiff,  when  he  went  to  the  defendant's  house  to  ask  for  payment 
always  enquired  for  the  wife  and  not  for  the  defendant :  Held,  that  the 
goods  so  furnished  were  not  necessaries.    Montague  v.  Benedict     .        .444 

3.  Joint  assignment  of  wife's  reversionary  interest — Sur- 
vivorship— Confirmation  after  husband's  death. — A  husband  and  wife 
assign  to  a  purchaser,  for  valuable  consideration,  a  share  of  an  ascertained 
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fund,  in  which  the  wife  has  a  Tested  interest  in  remainder,  expectant  on  the 
death  of  a  tenant  for  life,  and  both  the  wife  and  the  tenant  tor  life  outliye 
the  husband.  The  wife  is  entitled,  by  right  of  survivorship,  to  claim  the 
whole  of  that  share  of  the  fund  against  the  assignee. 

If  the  wife,  after  her  husband's  death,  executes  an  assignment  of  the  fund, 
which  recites  former  assignments  by  the  husband,  and  purports  to  be  made 
subject  to  them,  she  does  not  thereby  recognise  or  confirm  those  former 
assignments,  and  the  wife  does  not  acquiesce  in  those  assignments,  or  waive 
her  right  to  claim  against  them,  by  forbearing  to  impeach  them  till  the  death 
of  the  tenant  for  life.     Honner  v.  Morton 15 

IKPANT — 1.  Custody  of — Jurisdiction  of  common  law  courts. 
The  Court  of  Chancery,  representing  the  King  as  parens  patricey  has 
jurisdiction  to  control  the  right  of  a  father  to  the  possession  of  his  child,  but 
the  court  of  C.  P.  has  not  any  of  that  delegated  authority.    Ex  parte  Skinner 

[710 

2.  Grant  of  administration  to— Account. — If  letter  of  adminis- 
tration be  granted  to  an  infant,  under  which  he  receives  and  disposes  of 
assets  of  the  intestate,  an  accoimt  cannot  be  directed  in  respect  of  his 
receipts  during  his  infancy.    Hindmarah  y.  Southgate  .         .         .         .81 

IKSUBANCE  (LIFE)— Condition— Policy  effected  by  third  person 
— ^Misrepresentation  by  person  on  whose  life  assurance  effected. — 
Where  an  insurance  was  effected  on  the  life  of  A.  for  the  benefit  of  B.  and  the 
Insurance  Office  acted  upon  A.'s  own  representation  as  to  the  state  of  his 
health,  and  it  turned  out  that  he  was  not  an  insurable  life :  Held,  that  B. 
could  not  maintain  an  action  on  the  policy  although  he  was  not  privy  to  the 
representation.     Maynard  v.  Rhodes 526 

INSURANCE  (MAB.INEV-1.  Adjustment  of  averagre  —  Cost  of 
repairs.— Where  a  ship  partially  damaged  has  been  repaired  by  the  owners, 
the  insurers  are  only  liable  to  the  amount  of  two-thirds  of  the  cost  of  repair, 
unless  circumstances  be  shown  to  take  the  case  out  of  the  ordinary  rule  of 
deduction  of  one-third  for  the  benefit  of  the  owners  from  the  repairs. 
Poingdestre  v.  The  Corporation  of  the  Royal  Exchange     ....     759 

2.  Insurable  interest  —  Bill  of  exchange — K.,  an  East  India 

captain,  having  borrowed  money  of  R.,  in  order  to  secure  B.,  arranged  with 
P.  that  K.  should  draw  in  favour  of  B.  bills  on  C.,  (P.'s  agent  in  Calcutta,) 
payable  at  thirty  days  after  the  arrival  of  the  ship  B.,  which  bills  B.  was  to 
enaorse  to  P.  and  P.  was  to  negociate  on  Calcutta  upon  K.'s  consigning  to 
C.  goods  to  double  the  amount  of  the  bill:  Held,  that  P.  had  no  insur- 
able interest  in  these  bills ;  and  that  even  supposing  he  had,  he  could  not 
recover  upon  a  policy  describing  them  as  bills  of  excnange.    Palmer  v.  Pratt 

[583 

3.  Presumption  of  loss. — ^In  an  action  on  a  policy  of  insurance, 

where  a  loss  is  to  be  inferred  from  the  want  of  intelhgence,  the  plaintiff 
must  distinctlv  prove  that  when  the  vessel  left  the  port  of  outfit,  she  was 
bound  upon  the  voyage  insured.     Koster  v.  Iniiea 755 

4.  Perils    of  the   sea — ^Horses — Loss  by  injury   caused   by 

kicking. — ^A  policy  was  effected  on  horses  warranted  free  from  mortality 
and  jettison.  In  uie  course  of  the  voyage,  in  consequence  of  the  agitation 
of  the  ship  in  a  storm,  the  horses  broke  down  the  pajrtitions  by  which  they 
were  separated,  and  by  their  kicking  bruised  and  wounded  each  other  so 
much  tnat  they  all  died :  Held,  upon  special  verdict,  that  this  was  a  loss  by 
a  peril  of  the  sea,  and  that  the  plaintin  was  entitled  to  recover.  Gahay  v. 
Lloyd 486 

5.  Stranding  and  subsequent  capture. — ^Insurance  on  goods 

warranted  free  from  capture  and  seizure.  The  ship  was  stranded  on  a  shoal 
within  a  few  miles  of  the  port  of  destination,  disabled  from  proceeding,  and 
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lost ;  but  while  she  laj  in  the  sand  she  was  seized  by  tixe  oomtnander  of  the 
place  at  which  she  was  stranded,  and  the  goods  were  confiscated  by  him : 
Held,  a  loss  of  goods  by  the  perils  of  the  seas.    Hahn  y,  Corbett   .        .    590 

IKBT7BAKCE  (lCABINE)--6.  Total  or  partial  loss— Sale  bjr  master 
— ^Whether  ship  repairable. — ^A  ship  received  damage  by  striking  on  a 
rock,  which  rendered  her  unsafe  for  another  Toya^  unless  repaired.  She 
was  twice  surveyed  and  condemned  by  the  authorities  of  the  place  to  which 
she  was  insured,  and  the  captain,  bond  fide^  aold  her  for  fire- wood;  but  she 
might  have  been  repaired  but  for  the  negligence  of  the  resident  agents  of 
the  owners:  Held,  that  the  xmderwriters  were  not  liable  for  a  total  loss. 
The  jury  find  "  that  the  ship  has  sustained  a  partial  loss,  but  to  what  amount 
there  is  no  evidence :  **  Held,  that  the  phuntiff  is  entitled  to  a  verdict,  with 
nominal  damages  only.     Tanner  v.  Bennett 743 

7.  Usage  of  Trade. — ^It  was  found  in  the  special  verdict  that  a 

certain  usage  with  respect  to  such  policies  prevailed  amongst  the  under- 
writers subscribing  policies  at  Lloyd's  Coffee-house  in  London,  and  merchants 
and  others  effecting  policies  there,  and  that  the  policy  in  question  was 
effected  at  Lloyd's  Coffee-house,  but  it  was  not  found  that  the  plaintiff  was 
in  tiie  habit  of  effecting  policies  at  that  place :  Held,  that  this  usage  was 
not  sufftcent  to  bind  the  plEdntifif.     Oahay  v.  Lloyd       ....    486 

8.  Li  an  action  on  a  policy  of  insurance  on  a  voy^e  **  at  or 

from  the  port  or  ports  of  discharge  and  loading  in  India,  and  the  EscAt  India 
Islands,"  evidence  admitted  to  prove  that  the  Mauritius  is  considered 
in  mercantile  contracts  as  an  East  India  Island,  although  treated  by 
geographers  as  an  African  Island.     Robertson  v.  Money      .        .  732 

9.  Warranty  of  date  of  sailing. — Gk>ods  were  insured  at  and  from 

Demerara  to  London  in  ship  or  ships  warranted  to  sail  from  Demerara  on  or 
before  the  1st  of  August,  1823.  Small  ships  take  in  and  discharge  the  whole 
of  their  cargoes  in  the  river  of  Demerara;  but  there  is  a  shoal  off  the  coast 
about  ten  miles  out  at  sea,  and  large  ships  usually  discharge  and  take  in 
part  of  their  cargoes  on  the  outside  of  the  shoal.  Goods  covered  by  the 
policy  were  laden  on  board  a  small  vessel  that  completed  her  cargo  in  the 
river,  and  on  the  1st  of  August,  the  captain  having  obtained  his  clearance, 
set  sail,  proceeded  down  the  river,  and  about  two  miles  out  to  sea,  and  then 
anchorea,  the  tide  being  low.  On  the  3rd  of  August  he  crossed  the  shoal, 
and  on  the  8th  the  vessel  was  lost  by  perils  of  the  sea :  Held,  that  the  vessel 
sailed  from  Demerara  on  the  1st  of  August  within  the  meaning  of  the  policy, 
and  that  the  warranty  was  thereby  satisfied.    Lang  v.  Anderdon  .        .412 

JOINT  TENANCY— Severance  of.  See  Executor  and  Adminis- 
trator, 4. 

JXTBIBBIOTION — 1.  (Before  the  Judicature  Acts)  Of  Common  Law 
Courts.     See  Infiant,  1 . 

2.  of  Magistrate.    3ee  Magistrate. 

3.  of  Vice-Admiralty  Court.    See  Ship  and  Shipping,  6. 

JUSTICE  OF  THE  PEACE— Ex-offlcio.      See  Corporation  (Muni- 
cipal). 
And  see  Magistrate. 

UkNBLOBD  AND  TENANT— t.  Agreement  for  lease— Covenant 
or  condition. — In  an  agreement  to  let,  m  which  there  was  no  clause  of 
re-entry,  the  following  stipulation  was  held  to  be  a  covenant,  and  not  a 
condition  operating  in  defeasance  of  estate :  *'  It  is  also  hereby  agreed  and 
clearly  understood,  that  in  case  the  said  A.  W.,  or  his  heirs,  executors,  and 
assigns,  should  want  any  part  of  the  said  land  to  build,  or  otherwise,  or  cause 
to  be  built,  then  the  said  T.  R.,  or  his  heirs,  executors,  or  assigns,  shall  and 
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will  give  up  that  part  or  parts  of  the  said  land  as  shall  be  requested  by  the 
said  A.  W.,  by  his  making  an  abatement  in  proportion  to  the  rent  charged, 
and  also  to  pay  for  so  much  of  the  fence,  at  a  fair  valuation,  as  he  shall  nave 
occasion  from  time  to  time  to  take  away,  by  his  giving  or  leaving  six  months' 
notice  of  what  he  intends  to  do."    Doe  d.  WilUon  v.  Fhillips         .        .    539 

LANDLOBDAND  TENANT— 2.  Ag^reement  to  pay  all  taxes— Land 
tax. — ^A  tenant  verballv  agreed  '*  to  pay  all  taxes"  :  Held,  that  under  this 
agreement  he  was  bound  to  pay  the  land-tax  although  it  was  not  specifically 
mentioned.     Amfield  v.  White 745 

3.  Breach  of  covenant — ^Assignment  of  lease  for  benefit  of 

creditors. — ^A  forfeiture  cannot  be  enforced  in  respect  of  an  act,  which  of 
itself  might  work  a  forfeiture ;  but  which,  by  a  subsequent  act  is  rendered 
void. 

A  lease  contained  a  clause  of  forfeiture  in  case  the  tenant  should  assign 
that  lease,  and  the  tenant  did  assign  it  to  trustees,  for  the  benefit  of  Ms 
creditors ;  and  upon  this  deed,  (treatea  as  an  act  of  bankruptcy,)  a  commission 
issued  a^nst  the  tenant :  Held,  that  this  assignment  turning  out  to  be  void, 
the  lan^ord  could  not  enforce  it  as  a  ground  of  forfeiture.   Doe  v.  Lloyd  534 

4. Deposit  of  lease  as  security  for  price  of  goods  supplied. 

— Covenant  **  not  to  let,  set,  assign,  transfer,  set  over,  or  otherwise  part  with, 
the  premises  demised,  or  the  lease,"  of  a  coffee-house,  is  not  broken  by  proof 
of  a  deposit  of  the  lease  with  the  brewers  of  the  lessee,  as  a  security  for  beer 
supplied  to  the  house.    Doe  d.  Pitt  v.  Hogg 512 

5. Covenant  to  repair— Recovery  of  damages  and  costs  by- 
tenant  from,  under-tenant. — Where  the  tenant,  under  a  lease  containing 
a  covenant  to  repair,  underlet  the  premises  to  one  who  entered  into  a  similar 
covenant,  and  the  original  lessor  brought  an  action  on  the  covenant  in  the 
first  lease,  and  recovered :  Held,  that  the  damages  and  costs  recovered  in 
that  action,  and  also  the  costs  of  defending  it,  might  be  recovered  as  special 
damages  in  an  action  against  the  under-tenant  for  the  breach  of  his  covenant 
to  repair.    Neale  v.  Wyllie 41S 

6.  Destruction  of  premises — Liability  of  landlord  to  expend 

insurance  money  in  rebulldins'. — ^A  tenant  has  no  equity  to  compel  his 
landlord  to  expend  money  received  from  an  insurance  office,  on  the  demised 

E remises  being  burnt  down,  in  rebuilding  the  premises,  or  to  restrain  the 
indlord  fi-om  suing  for  the  rent  until  the  premises  are  rebuilt.    [But  see 
14  Geo.  ni.  c.  78,  s.  83.]    Leeds  v.  Cheetham 181 

7.  Tenant  from  year  to  year — Determination  of  tenancy — 

Agreement  to  accept  joint  occupation  under  lease. — A  tenant  from 
vear  to  year  entered  into  an  agreement,  during  a  current  year,  for  a  lease  to 
be  granted  to  him  and  A.  B.;  and  from  that  tmie  A.  B.  entered,  and  occupied 
jointly  with  him :  Held,  that  by  this  agreement  and  the  joint  occupation 
under  it,  the  former  tenancy  was  determined,  although  the  lease  conti^u^ted 
for  was  never  granted.    Hamerton  v.  Stead 407 

8.  Distress  for  rent — ^Fraudulent  removal. — ^The  stat.  11  Geo.  II. 

c.  19  applies  to  all  cases  where  a  landlord  is,  by  the  conduct  of  his  tenant  in 
removing  goods  from  premises  for  which  rent  is  due,  turned  over  to  the 
barren  right  of  bringing  an  action  for  his  rent.  Where  a  tenant  openly  and 
in  the  face  of  day,  and  with  notice  to  his  landlord,  removed  his  goods  without 
leaving  sufficient  on  the  premises  to  satisfy  the  rent  then  due,  and  the  land- 
lord followed  and  distrained  the  goods:  Held  that,  although  the  removal 
might  not  be  clandestine,  yet  as  it  was  fraudulent  (which  was  a  question  for 
the  jury,)  the  landlord  was  justified  imder  the  statute.  Opperman  v. 
Smith 507 

9.  Expiration  of  landlord's  title— New  tenancy— ^Attornment. 

— Payment  of  rent  by  a  lessee  to  a  lessor  after  the  lessor's  title  has  expired^ 
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and  after  the  lessee  has  notice  of  an  adverse  claim,  does  not  amount  to  an 
acknowledjment  of  title  in  the  lessor,  or  to  a  yirtual  attornment,  unless  at 
the  time  of  pajinent  the  lessee  knows  the  precise  nature  of  the  adverse  claim 
or  the  manner  in  which  the  lessor's  title  has  expired.   Fenner  v.  Duplock    537 

ULNDLOBD  AND  TENANT — 10.  Implied  promise  to  indemnify 
sub-lessee  against  rent  payable  to  superior  landlord. — Where  the  tenant 
of  certain  premises  imderlet  a  part  by  deed,  and  the  original  landlord  distrained 
for  rent  upon  the  under-tenant :  lleld,  that  assumpsit  would  not  lie  bj  the 
latter  agamst  his  lessor  upon  an  implied  promise  to  indemnify  him  against 
the  rent  payable  to  the  superior  landlord.     Schleticker  v.  Mox4y    .        .    482 

11.  Be-entry — ^Accruer  of  right — Service  of  writ  in  ejectment. 

— By  4  Geo.  II.  c.  28,  s.  2.  it  is  enacted  that  in  all  cases  between  landlord 
and  tenant,  as  often  as  it  shall  happen  that  one  half-year's  rent  shall  be  in 
arrear,  and  the  landlord  or  lessor  to  whom  the  same  is  due  hath  right  by  law 
to  re-enter  for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and 
may,  without  any  formal  demand  or  re-entry,  serve  a  declaration  in  eject- 
ment for  the  recovery  of  the  demised  premises,  which  service  shall  stand  in 
tiie  place  and  stead  of  a  demand  and  re-entry.  Held  that,  by  this  statute  the 
service  of  the  declaration  in  ejectment  is  substituted  for  the  demand  of  rent, 
which  at  common  law  must  have  been  made  upon  the  day  when  the  forfeiture 
accrued  in  case  of  non-payment,  and  therefore  that  it  was  no  groimd  of 
nonsuit  in  ejectment  that  the  declaration  was  served  on  a  day  subsequent 
to  the  day  on  which  the  demise  was  laid,  that  being  after  the  rent  became  due ; 
because  the  title  of  the  lessor  must  be  taken  to  have  accrued  on  the  day 
when  the  forfeiture  would  have  accrued  at  common  law  by  non-pa3rment 
of  the  rent.     Doe  d.  Lawrence  v.  ShawcroM 466 

12.  Booms  used  for  unlawful  purpose— ^owledge  of  land- 
lord.— In  an  action  for  use  and  occupation  of  a  lodging  under  a  weekly 
tenancy,  where  it  did  not  appear  that  the  lod^n^^  was  originally  let  for 
the  purposes  of  prostitution :  Held,  that  the  plamtiiF  could  not  recover  the 
weekly  rent  whidi  accrued  after  he  was  fully  informed  that  the  defendant 
occupied  the  lodgings  for  the  purposes  of  prostitution.  Jennings  v. 
Throgmortmi ' 746 

13.  Presumption  of  surrender  of  term. — A  term  of  500  years, 

created  in  1712,  was  upon  a  sale  of  the  estate  in  1785,  assigned  to  attend  the 
inheritance.  Upon  a  subsequent  sale  in  1 793,  there  was  a  general  declaration 
in  the  conveyance,  that  all  persons  having  outstanding  terms  should  hold 
them  in  trust  to  attend  the  inheritance,  but  no  particular  term  was  specified: 
Held,  that  in  support  of  the  grant  of  the  stewardship  made  in  1821,  it  was 
properly  left  to  tne  jurv  to  say  whether  they  thought  the  term  had  been 
surrendered,  and  that  tney  were  justified  in  finding  that  it  had.  Bartlett 
V.  Dowries 436 

14.  Possession  of  tenant  supporting  seisin  of  heir  without 

entry.     See  Seisin. 

15.  Recovery  of  deserted  premises — Jurisdiction   of  magis* 

trates.     See  Magistrate,  1. 

16.  Bestrictive  covenant.    See  Vendor  and  Purchaser,  3. 

LIBEL.    See  Defamation. 

LIEN,  of  Vendor.    See  Vendor  and  Purchaser. 

LIMIT ATIONB,  STATUTE  OF— 1.  Adverse  possession— Covenant 
to  carry  out  intention  of  unexecuted  will — Effect  of,  where  no  con- 
veyance executed. — A.  being  seised  in  fee  of  an  imdivided  moiety  of  an 
estate,  devised  the  same  (by  will  made  some  years  before  her  death)  to  her 
nephew  and  two  nieces  as  tenante  in  common ;  one  of  the  nieces  died  in  the 
lifetime  of  A.  and  left  an  infant  daughter.    A.  by  another  will,  intended 
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to  have  devised  the  moiety  to  the  nephew  and  surviving  niece  and  the 
infant  daughter  of  the  deceased  niece,  but  this  will  was  never  executed. 
After  A.'8  oeath,  the  nephew  and  surviving  niece  covenanted  to  carry  the 
unexecuted  will  into  execution,  and  to  convey  one-third  of  the  moiety  to 
a  trustee  upon  trust  to  convey  the  same  to  the  mf ant  if  she  attained  twentj- 
one,  or  to  her  issue  if  she  diea  under  twenty-one  and  left  issue,  or  otherwise 
to  the  nephew  and  niece  in  equal  moieties.  No  conveyance  was  executed 
in  pursuance  of  the  deed.  The  rents  of  the  third  were  received  by  the 
trustee  for  the  use  of  the  infant  during  her  lifetime.  An  ejectment  having 
been  brought  by  the  devisee  of  the  nephew  more  than  twen^  years  after  his 
death,  but  less  than  twenty  3rearB  after  the  death  of  the  infant :  Held,  that 
there  was  no  adverse  possession  untU  the  death  of  the  infant,  and  thai  the 
ejectment  was  well  brought.    Doe  d.  Colchugh  v.  HuUt        ,        .        .    470 

lilMITATIONB,  STATUTE  OF — 2.  Express  promise  by  one  execu- 
tor.— In  an  action  against  several  executors,  pleas  general  issue  and  Statute 
of  Limitations :  Held,  that  neither  a  mere  acknowledgment  of  the  debt  by  all 
the  executors,  nor  an  express  promise  by  one  of  them,  takes  the  case  out  of 
the  statute ;  there  must  be  an  express  promise  by  all.    TtUlock  v.  Dunn    765 

3.  Action  by  one  creditor  as  bar  to  action  against  others. — 

A  bill  filed  by  one  creditor  on  behalf  of  himself  and  the  otibers,  will  prevent 
the  Statute  of  Limitations  from  running  against  any  of  the  creditors  who 
come  in  imder  the  decree.    Stemdale  v.  Hankinaon        .        .        .        .210 

4.  Promissory  note — ^Acknowledgment  by  one  joint  maker. 

— ^An  acknowledgment  within  six  years  by  one  of  &e  joint  makers  of  a 
promissory  note  will  revive  the  debt  agamst  the  other,  although  he  has 
made  no  acknowledgment,  and  only  signed  the  note  as  a  surety.  Perham 
V.  Baynal 655 

MAGISTRATE— 1.  Jurisdiction  —  Becord  of  proceedings  —  Per- 
fonnance  of  statutory  duty. — It  is  not  necessary  \hsX  any  information 
or  complaint  should  be  made  on  oath,  in  order  to  justify  the  interference 
of  magistrates  under  the  11  G^.  11.  c.  19,  s.  16.  In  trespass  against  two 
magistrates  for  giving  plaintiff's  landlord  possession  of  a  farm  as  a  deserted 
farm,  thev  pro£iced  in  evidence  a  record  of  their  proceedings  under  that 
Act,  whicn  set  forth  all  such  circumstances  as  were  necessary  to  give  them 
jurisdiction,  and  by  which  it  appeared  that  they  had  pursued  the  directions 
of  the  statute :  Held,  that  this  was  conclusive  as  an  answer  to  the  action. 
Basten  v.  Carew 453 

2.  Action  against — Irregularity  in  warrant  of  commitment. 

See  False  Imprisonment. 

MANDAMUS.    See  Copyhold,  2,  6. 

MANOR.    See  Copyhold. 

MEBQEB.— 1.  Of  charges  on  estate — ^By  purchase. — ^A  tenant  for  life 
of  an  estate  settled  in  strict  settlement,  buys  up  some  of  the  charges  on  the 
estate,  and  has  them  assigned  to  a  trustee :  he  next  purchases  the  ultimate 
remainder,  and  has  it  conveyed  to  him  subject  to  the  subsisting  charges :  he 
then  devises  the  estate,  subject  to  the  charges  which  might  be  thereon  at 
his  decease:  the  intermediate  remainders  fail  at  his  death.  The  charges 
so  purchased  are  merged ;  and  parol  evidence  is  admissible  to  prove  tnat 
the  testator  so  intended.    Atiley  v.  MUlea 190 

2.  Of  term  in  reversion. — If  a  tenant  for  life  of  an  underlease  for 

eighteen  years,  granted  by  a  person  who  himself  holds  the  premises  so  under- 
let, along  with  other  property,  under  a  lease  for  twenty-one  years,  purchases 
the  interest  of  his  immediate  lessor,  and  obtains  from  the  superior  lessor 
a  renewal  of  the  lease  thus  purchased,  the  renewed  lease  is  subject,  so  far  as 

B.R. — ^VOL.  xxvn.  8  E 
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regards  the  premiBes  which  were  oomprieed  in  the  underlease,  to  the  same 
trusts,  as  would  have  affected  the  underlease,  if  it  had  not  been  merged  or 
had  not  expired  by  the  effluxion  of  time.     Oidding$  v.  Gidding$  .  78 

MlwKhATJB — 1.  Sig^ht  of  owner  of  land  to. — In  trover  for  copper 
ore  raised  under  the  plamtifif's  land:  Held,  that  the  presumption  that  the 
riffht  to  the  minerals  accompanied  the  fee  simple  of  the  land  might  be 
reoutted  by  the  absence  of  enjoyment  of  the  minerals  by  the  plaintuf,  and 
the  user  by  persons  not  the  owners  of  the  soil.    Hotve  v,  Gren/J  .  761 

2.  Bi^ht  to  search  for — Custom — ^Exception  of  gardens. — ^To 

trespass  for  breaking  and  entering  a  dose  of  plaintiff  called  a  garden,  the 
defendant  pleaded  an  immemorial  custom  to  search  for  minerals  in  the 
district  within  which  the  locu$  in  quo  was  situate,  **  the  scites  of  houses,  &c. 
gardens,  orchards,  and  highways  excepted,''  and  it  being  proved  that  the 
loeus  in  quo  was  planted  with  shrubs  within  the  last  six  years,  and  with 
potatoes  just  before  the  trespass :  Held  that  it  was  a  garden  within  the 
meaning  of  the  exception.     Gilbert  v.  TomUon 510 

MIBBEPRBBEKTATION — Deceit  —  On  sale  of  public-house. — 

Where  the  vendor  of  a  public-house  made,  pending  the  tredty,  certain 
deceitful  representations  respecting  the  amount  of  the  business  done  in  the 
house,  and  the  rent  received  for  a  part  of  the  premises,  wherebv  the  plaintiff 
was  induced  to  give  a  large  sum  for  the  premises :  Held,  that  the  latter 
might  maintain  an  action  on  the  case  for  the  deoeitfid  representations, 
although  they  were  not  noticed  in  the  conveyance  of  the  premises,  or  in 
a  written  memorandum  of  the  bargain,  whicn  was  drawn  up  after  these 

representations  were  made.    Dobell  v.  Steveti$ 441 

And  tee  Oompany,  2 ;    Bridence,  2. 

KISTAKB.    iSe«BillofExcliange,  3,  4. 

MORTGAGE — 1.  Account — Costa  of  mortgagee. — ^A  mortgagee  is 
entitled  to  be  allowed,  in  account  against  the  mortgagor,  all  expenses 
properly  incurred  for  the  recovery  of  the  mortgage-money.  EUieon  v. 
Wright 108 

2.  Costs  of  supplemental  bill  on  foreclosure  by  second  mort- 
gagee.— ^Where,  upon  a  bill  of  redemption  and  foreclosure  by  a  second 
mortgagee,  the  first  mortgagee  assigns  his  mortgage,  after  a  decree  for  the 
usual  accounts :  Held,  that  the  mortgagor  is  not  lx)UDd  to  pay  the  costs  of 
the  supplemental  bill  which  is  necessary  to  bring  the  assignee  of  the  mort- 
gagee rof  ore  the  Court.    Barry  y,  Wrey Ill 

3.  Equitable  assignment — Priority— Notice. — ^A 'person  having 

a  beneficial  interest  in  a  sum  of  money,  invested  in  the  names  of  trustees, 
assigns  it  for  valuable  consideration  to  A.,  but  no  notice  of  the  assignment 
is  given  to  the  trustees  ;  afterwards  the  same  person  proposes  to  soil  his 
interest  to  B.,  and  B.,  having  made  inquiry  of  the  trustees  as  to  the  nature 
of  the  vendor's  title,  and  the  amouiit  of  his  interest,  and  receiving  no  intima- 
tion of  the  existence  of  any  prior  incumbrance,  completes  the  purchase,  and 
gives  the  trustees  notice  :  B.  has  a  better  equity  than  A.  to  the  possession  of 
the  fund,  and  the  assignment  to  B.,  though  posterior  in  date,  is  to  be  preferred 
to  the  assignment  to  A. 

It  is  of  no  importance  in  the  question  as  to  the  priority  of  title  acquired 
under  the  assignments,  whether  the  interest  of  the  vendor  be  vested  or  con- 
tingent, present  or  reversionary.    Dearie  v.  Hall.    Loveridge  v.  Cooper  .       1 

NEGLIGENCE— 1.  Of  carrier.    8ee  Carrier. 

2.  Of  solicitor.    See  Solicitor  and  Client,  2. 

3.  Of  stockholder.    See  Stock. 
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NEGOTIABLE  INBTBT7MENT  ^  Foreigrn  bond  —  Unauthorized 
pledge  by  agent.  See  Trover  and  Conversion;  And  eee  Bill  of 
Exchange. 

NOTICE.    See  Mortgage,  3 ;  Vendor  and  Purchaser,  3. 

KXJISAKOE — 1.  Notice  to  abate. — ^In  case  for  a  nmsance,  notice  to 
remoye  the  nuisance  left  at  the  premises  is  evidence  against  a  subsequent 
occupier.     Salmon  v.  Benaley 745 

2.  Special  damage.    See  Highway. 

PABTNEBSHIF--1.  Account—Set-off.— Plaintiff  and  defendant  had 
been  engaged  in  running  a  coach  from  B.  to  L.  Plaintiff  finding  horses  for 
one  part  of  the  road,  defendant  for  another ;  and  the  profits  of  each  party 
were  calculated  according  to  the  number  of  miles  coyered  by  his  own  horses  : 
the  plaintiff  I'eceived  the  fares,  and  rendered  an  accoimt  thereof  to  the  defen- 
dant every  week : 

Held,  that  phCintiff  and  defendant  were  partners  in  his  concern,  and  that 
in  an  action  by  the  plaintiff  against  the  defendant  upon  a  separate  transac- 
tion, the  defendant  could  not  set  off  a  balance  which  had  been  declared  in  his 
favor  upon  these  weekly  accounts.     Fromont  v.  Coupland     .         .        .     575 

2.  Assignment  of  share — ^Bights  and  liabilities  of  assig^nee. — 

A.,  being,  as  a  partner,  entitled  to  a  share  of  extensive  iron -works,  and  of 
the  lands  and  premises  on  which  they  were  carried  on,  agreed,  for  valuable 
consideration,  to  assign  to  B.  his  interest  in  the  property  and  business :  B. 
interfered  and  acted  as  a  partner ;  but  afterwards  he  assigned  his  share,  and 
gave  notice  to  the  other  partners  that  he  had  withdrawn  from  the  business ; 
and,  when  called  on  to  complete  his  purchase,  resisted  the  performance  of 
the  contract  successfully,  on  the  ground  that  a  good  title  coula  not  be  shown : 
Held, 

That  B.,  as  between  him  and  the  other  partners,  was  to  be  treated  as  a 
partner,  and  was  to  contribute  to  the  partnership  losses,  until  the  time  when 
ne  gave  notice  of  his  withdrawal  from  the  concern  and  assigned  his  share : 

&at  his  liability  ceased  upon  his  assigning  his  share,  and  giving  notice  to 
the  other  partners  of  his  withdrawal  from  the  concern  : 

That  the  assignment  of  his  share,  though  made  to  an  insolvent  person, 
was  not  for  that  reason  the  less  effectual  in  putting  an  end  to  his  liability : 

That  the  assignee,  not  having  been  acknowledged  a  jjartner,  or  permitted 
to  act  as  such,  did  not,  by  his  acceptance  of  the  assignment,  incur  any 
liability  as  between  himself  and  the  co-partners.    Jefferys  v.  Smith     .      49 

3.  Sale  of  share — Specific  performance — Acceptance  of  title.  — 

A  purchaser  of  a  share  in  a  co-partnership  business  does  not  waive  objections 
to  the  title  by  taking  possession  of  the  property  and  acting  as  a  partner,  when 
the  contract  stipulates  that  a  good  title  shall  be  made  by  a  specified  future 
day,  and  it  appears  to  have  been  the  intention  of  the  parties  that  the  pur- 
chaser should  immediately  and  before  that  day  have  the  possession. 

The  vendor  of  a  share  in  a  partnership  filed  a  bill  against  the  purchaser 
who  had  taken  possession,  charging  that  he  had  grossly  mismanaged 
the  property  and  destroyed  its  value,  and  praying  that  he  might  be 
declared  to  nave  accepted,  the  title,  and  might  be  decreed  to  perform  the 
contract  specifically ;  the  Court  was  of  opinion  that  the  title  had  not  been 
accepted,  and,  as  a  good  title  was  not  shown,  a  specific  performance  could 
not  be  decreed : 

Held,  that,  upon  a  record  so  framed,  no  accounts  or  inquiries  could  be 
directed  as  to  the  defendant's  possession  and  management  of  the  property, 
wilh  a  view  to  ascertain  whether  any  and  what  sum  ought  to  be  paid,  or 
compensation  made,  by  him  to  the  plaintiff.     Stevens  v.  Quppy     .         .       59 

4.  Bankruptcy  of  Partner — Exclusion  of  solvent  partner  by 

assignees— Custody  of  clients'  papers.    Davidson  y.  Napier  .        .     189 

8e  2 
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PABTNIEBSHIP.  —  5.  BiMolution — Arbitration  —  Medical  men — 
Award  embodying  condition  not  to  practise  within  given  distance — 
Validity.     Morley  v.  Newman 52S 

6.  Profit-sharing    agreement — ^Profits    arising  from  special 

venture. — A.  B.,  &c.,  were  common  carriers  from  L.  to  F,,  a  separate 
portion  of  the  road  being  allotted  to  each,  and  it  haying  been  stipulated  also 
that  no  partnership  should  exist  between  them.  A.  for  himself  and  the 
other  pames  agrees  with  the  Mint  to  carry  coin  from  L.  to  F.,  and  after- 
wards makes  another  agreement  with  the  Mint  to  carr^  other  coin  to  places 
not  on  the  road :  Held,  that  all  the  parties  were  entitled  to  share  m  the 
profits  of  this  agreement    Ruuell  ▼.  Austwick 157 

7.  Loan   to   individual   partner— Application   of   money   to 

partnership  purposes. — ^If  a  partner  borrows  a  sum  of  money,  and  giyes 
his  own  security  only  for  it,  it  does  not  become  a  partnership  debt  by  being 
applied  for  partnership  purposes,  with  the  knowledge  of  the  other  partner. 
Bevan  y.  Leun$ 206 

8.  Ghiaranty  given  to  one  of  several  partners— Parties  to 

action  on.     See  Principal  and  Surety,  2,  3. 

PATENT— Specification— -Excessive  Olaim. — Patent  for  a  mode  of 
making  a  medicine  by  a  particular  combination  of  three  known  substances. 
The  specification  not  describing  those  substances  by  their  known  names, 
but  pointing  out  particular  methods  of  producing  them,  held  bad;  these 
methods  not  being  essential  to  the  combination,  nor  part  of  the  invention. 
Savory  v.  Price 723 

PAYMENT,  appropriation  of.    See  Contract,  1. 

PENALTY— Discovery  in  action  for.— General  demurrer  to  a  bill  for 
discoyery  of  money  won  at  play  by  the  defendant,  filed  imder  the  statute  of 
the  9th  of  Anne,  ch.  14,  sect.  3,  in  aid  of  a  qui  tam  action  at  law  commenced 
against  him  by  a  common  informer  to  recoyer  treble  the  value,  allowed. 
Orme  y.  Crockford 719 

2.  And  see  Poor  Law. 

PLEADING— iSee  Defamation;  Executor  and  Administrator,  2. 

POOR  LAW— Bate— Beftisal  to  produce  rate  and  to  deliver  copies 

— Penalty. — By  statute  17  Geo.  II.  c.  3,  s.  2,  it  is  enacted,  "  that  oyerseera 
of  the  poor  shall  permit  inhabitante  of  the  parish  to  inspect  rates  at  all 
seasonaole  times,  and  shall  upon  demand  fortnwith  giye  copies  of  the  same 
to  an^  inhabitant  of  the  parish;  "  and  by  s.  3,  *'if  any  oyerseer  shall  not 
permit  an  inhabitant  to  mspect  the  rate,  or  shall  neglect  to  giye  copies 
thereof  as  aforesaid,  such  oyerseer  for  eyery  such  offence  shall  forfeit  and 
pay  to  the  party  aggrieved  the  sum  of  20/. :  "  Held,  first,  that  in  order  to 
entitle  a  party  to  sue  for  the  penalty  under  the  stetute,  he  must  shew  that 
he  has  susteined  an  injury  by  the  act  of  the  oyerseer : 

Held,  secondly,  that  there  must  be  a  demand  to  inspect  the  rate  made  at  a 
reasonable  time  and  place ;  and, 

Semble,  that  the  house  of  the  oyerseer  is  the  place  at  which  the  demand 
ought  to  be  made. 

Thirdly,  although  the  statute  says,  that  copies  shall  upon  demand  be 
forthwith  giyen,  yet  the  oyerseer  is  entitled  to  a  reasonable  time  for  making 
them  out.     Spenceley  y.  Eohinsoti 460 

POWEB— 1.  Execution. — Where,  imder  a  settlement,  a'testator  had,  in 
a  certain  eyent,  the  fee  of  an  estate,  subject  to  a  term,  and  had,  under  the 
same  settlement,  a  power,  in  the  particular  eyent,  to  appoint  the  fee,  subject 
to  the  term,  by  deed  or  will,  ana  by  his  will  he  deyised  the  estate  in  fee, 
without  reference  to  his  power,  the  will  takes  effect  as  a  deyise  of  his  interest^ 
and  not  as  an  execution  of  his  power. 

The  same  testator  had,  in  the  eyents  which  happened,  a  power  to  appoint 
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a  sum  of  1,0002.,  which  was  to  be  raised  after  his  death  by  the  term  to  which 
the  fee  of  the  same  estate  was  subject :  but  his  will  took  no  notice  whatever 
of  this  power :  Held,  that  the  devise  of  the  estate  did  not  operate  as  an 
execution  of  the  power  to  appoint  the  1,000/.     Farmer  v.  Bradford      ,      89 

POWEB — 2.  Execution. — A  general  devise  of  all  lands  of  which  the 
testatrix  had  power  to  dispose,  is  not  a  good  execution  of  a  general  power  to 
appoint  monies,  which  were  to  arise  from  the  sale  of  land,  though  it  might 
have  been  otherwise  if  the  lands  had  been  devised  by  name.  Adams  v. 
Austen  .......  108 

3.  Execution  of  power  over  real  estate — General  devise  by 

iKriU.    Napier  v.  Napier 144 

4.  Undue  appointment — Election. — A  testatrix  having  under  her 

marriage  settlement  a  power  to  appoint  among  children,  appomts  by  her 
will  a  part  of  the  fund  to  grandchildren,  and  gives  benefits  to  those  who  would 
take  in  default  of  appointment :  Held,  that  those  who  can  defeat  this  undue 
appointment  must  elect  between  their  claims  under  the  marriage  settlement, 
and  the  benefits  given  tbem  by  the  will.    Prescott  v.  Edmunds     .        .261 

POWEB  OF  ATTORNEY.     See  Bill  of  Exchange,  5 ;  Stock. 

PBACTICS— 1.  Action  of  trespass — Bight  of  beginziing.— In  an 
action  of  assault  and  battery,  and  a  plea  of  justification  only,  and  issue  thereon, 
the  defendant's  counsel  has  a  right  to  begin,  the  affirmative  of  the  issue 
being  on  him.  The  onus  of  proving  damages  does  not  give. the  plaintiff's 
counsel  a  right  to  begin.    Bedell  v.  Bussell 749 

2.  Discovery — Matters  likely  to  subject  defendant  to  penalty. 

— A  broker  in  the  city  of  London  must  answer  a  bill  of  discovery  in  aid  of 
an  action  brought  against  him  bv  his  employer  for  misconduct,  although  the 
discovery  will  subject  him  to  the  penalty  of  a  bond  given  by  him  to  the 
corporation,  on  his  admission.     Oreen  v.  Weaver 214 

3.  Inspection  of  Court  rolls.    Bogers  v.  Jones  .    529 

4.  New  trial — Misdirection. — A  direction  to  the  jury,  partially 

incorrect,  is  not  a  ground  for  a  new  trial,  where  the  verdict  is  consistent  with 
the  justice  of  the  case.     Wickes  v.  Clutterhuck 692 

5.  Parties — ^Foreign  State — Description — Pleading.— A  foreign 

State  may  sue  in  this  Court;  but  where  a  bill  was  filed  by  *^  The  Ghovem- 
ment  of  the  State  of  Colombia  and  Don  M.  J.  Hurtado,  a  citizen  of  that 
State,  and  Minister  Plenipotentiary  from  the  same  to  the  Court  of  his 
Britannic  Majesty,  and  now  residing  at  33,  Baker-street,  Portman-square,  in 
the  county  of  Middlesex,"  a  general  demurrer  was  allowed  to  the  bill, 
hecause  the  description  of  the  plaintiffs  did  not  enable  the  defendants  to 
know  upon  whom  process  was  to  be  served,  in  case  a  cross  bill  were  filed. 
The  Colombian  Government  V.  BothschUd 171 

6.  Suit    concerning   public    rights. — A   few    of    a    large 

number  of  persons  may  institute  a  suit,  on  behalf  of  themselves  and 
the  rest,  for  relief  against  acts  injurious  to  their  common  ri^ht,  although 
the  majority  approve  of  those  acts,  and  disapprove  of  the  institution  of  the 
suit.     Bromley  v.  Smith 139 

7.  Attorney-General. — The  Attorney'General  need  not  be  a 

party  to  it ;  but  where  the  whole  body  concur  in  an  abuse,  the  suit  must  be 
instituted  by  the  Attorney -OeneraL    Ibid. 

8.  Suit  by  one  of  several  joint   covenantees. — ^Pcfrte  v. 

Berry 383 

9.  Joinder  of  executors. — See  Executor  and  Adminis- 
trator, 3. 

And  see  Sale  of  Goods,  2,  7 ;  Principal  and  Surety,  2,  3 ;  Company. 
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PBACTIOE — 10.  Parties — ^Pleading— Plea  of— Judgment  recovered 
in  action  subsequently  commenced.    See  S^ecutor. 

11.   Interlocutory  judgment  in  ejectment  —  Setting   aside. 

Ste  lyectment. 

PRINCIPAL  AND  AQENT-^l.  Authority  of  agent  to  seU  goods— 
Holding  out.    See  Sale  of  Gt)ods,  2. 

2.  Indorsement   of  bills    of  exchange    by    agent    without 

express  authority.    See  Bill  of  Exchange,  5. 

And  see  Insurance  (Life). 

PRINCIPAL  AND  SUBETY — 1.  Discharge  of  surety  —  Secret 
dealings  with  principal. — It  was  agreed  between  the  sellers  and  the  bujrers 
of  ^:oods  that  the  latter  should  pay  10«.  per  ton  beyond  the  market  price, 
which  sum  was  to  be  applied  in  liquidation  of  an  old  debt  due  to  one  of  the 
vendors.  The  payment  of  the  goods  was  guaranteed  by  a  third  person,  but  the 
bargain  between  the  parties  was  not  communicated  to  the  surety  :  Held,  that 
that  was  a  fraud  on  me  surety,  and  rendered  the  guaranty  void.  Fidcock  v. 
BUhop 430 

2.  Guaranty  given  to  one  of  several  partners— Parties  to 

action. — Assumpsit  that  in  consideration  that  plaintiff  would  advance  a  sum 
of  money  to  A.  B.,  defendant  promised  that  provision  should  be  made  for 
repaying  the  plaintiJGf.     At  the  trial,  it  appeared  that  the  defendant  had 

S'ven  to  the  plaintiff  the  guarantee  stated  m  the  declaration  and  that  the 
tter  was  a  partner  with  two  other  persons  in  a  banking  house,  and  that  the 
firm  had  advanced  the  money,  and  charged  A.  B.  in  account  with  the  same : 
Held,  that  the  averment  in  the  declaration,  that  the  plaintiff  had  advanced 
the  money,  was  not  supported  by  the  proof,  there  being  no  evidence  to  shew 
that  the  money  had  been  advanced  to  the  plaintiff  by  the  firm,  and  by  him 
to  A.  B.     GarreU  v.  Handley 402 

3.  An  action  may  be  maintained  by  several  partners  of  a  firm, 

upon  a  guaranty  given  to  one  of  them,  if  there  be  evidence  that  it  was  given 
for  the  benefit  of  all.     Oarrett  v.  Bod^nham 405 

4.  Undertaking  to  pay  upon  completion  of  work. — W.  under- 
took to  complete  the  carpenters*  work  in  H.*s  house  and  find  all  materials ; 
W.  beine  delayed  for  want  of  credit  or  funds  to  procure  timber,  it  was 
supplied  by  M.,  on  H.'s  siting  the  following  undertaking : 

*'  I  agree  to  pay  M.  for  timber  to  house  in  A.  C,  out  of  the  money  that  I 
have  to  pay  W.,  provided  W.'s  work  is  completed  :  " 

Held,  tliat.this  was  not  a  guarantee  to  pay  if  W.  should  fail,  but  a  direct 
undertaking  to  pay  when  the  work  should  be  completed.  Dixon  v. 
Hatfield 686 

PBIOBITY,  of  assignee  over  prior  incumbrancer  without  notice. — 
Dearie  v.  Hall 1 

PR0KI880BY  NOTE.     See  Bill  of  Exchange. 

BATE — ^Receiver — Equitable  right  to  receiver  of  future  rates. — A 
court  of  equity  will  not  appoint  a  receiver  of  rates,  which  are  to  be  assessed 
by  commissioners  and  collected  at  a  future  period. 

A  court  of  equity  will  not  interfere  in  favour  of  a  party  who  omits  to  avail 
himself  of  his  legal  remedy  in  due  time. 

A  court  of  equity  will  not  interfere  to  enable  an  incumbrancer  of  parish 
rates  to  obtain  payment  of  arrears  of  interest,  which  he  neglected  to  claim  at 
the  time  when  they  became  due.     Drevrry  v.  Barnes       .        .        .        .20 

And  see  Poor  Law. 
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RELEASE — ^Validity  of. — A  nephew,  who  was  the  heir-at-law  and  sole 
next  of  kin  of  the  testator,  having  taken  the  opinion  of  oonnsel  as  to  the 
widow's  rights  under  her  husband's  will,  and  being  advised  that  she  took  the 
residue  absolutely,  contracted  to  sell  to  her  a  house  which  had  descended  to 
him  as  heir;  and  part  of  the  agreement  was,  that  he  should  release  all 
demands  against  her  as  executrix,  or  against  her  deceased  husband's 
personal  estate :  Held,  that  a  general  release  executed  in  pursuance  of  this 
agreement,  was  vidid,  and  vested  the  stock  in  the  executrix  absolutely, 
though  it  made  no  specific  mention  of  the  stock.     Collier  y.  Squire  112 

SALE  OF  GOODS  — 1.  Acceptance — Acceptance  of  delivery 
order. — A  hogshead  of  wine  in  the  warehouse  of  the  London  Dock  Company 
was  sold  for  13/.,  and  a  delivery  order  given  to  the  buyer.  There  was  no 
contract  in  writing :  Held,  that  the  acceptance  of  the  delivery  order  by  the 
buyer  was  not  an  actual  acceptance  of  the  wine  within  the  Statute  of 
Frauds.      Bentall  v.  Bum 391 

2.  Authority  ofagent  to  sell— Holding  out. — ^A.  employed  B.,  his 

agent,  to  import  goods  from  a  foreign  country.  Upon  the  arrival  of  the 
goods  B.,  who  resided  in  London,  transmitted  to  A.,  who  resided  in  the 
country,  the  invoice,  but  delivered  the  bill  of  lading  to  a  warehouse-keeper 
in  order  to  get  the  goods  entered  and  warehoused.  In  the  warehouse- 
keeper's  books  they  were  described  as  the  property  of  B.  By  the  bill  of 
ladmg  the  goods  were  to  be  delivered  to  tne  order  of  the  shipper  or  his 
assigns,  and  it  was  indorsed  by  the  shipper  in  blank.  B.  had  no  authority 
from  A.  to  sell  the  goods,  but  after  they  had  been  standing  in  his  name  in 
the  warehouse-keeper's  books  nearly  five  months,  B.  sold  them:  Held,  in 
an  action  of  trover  brought  by  A.  against  the  purchasers,  that  upon  these 
facts  the  jury  ought  to  have  heen  directed  that  A.  was  entitled  to  recover, 
inasmuch  as  B.  had  no  authority  to  sell,  or  at  least  that  it  ouffht  to  have 
been  submitted  as  a  question  oi  fact  to  the  jury,  whether  A.  nad  by  his 
conduct  enabled  B.  to  hold  himself  out  to  the  world,  as  having  the  property 
as  well  as  the  possession  of  the  goods.    Dyer  v.  Peareon        .        .        .    286 

3.  Liability  for  price — Gt)oda  ordered  by  one  of  two  chapel- 
wardens. — Where  goods  were  ordered  by  one  of  two  chapel-wardens,  for 
the  use  of  the  church:  Held,  that  the  warden  giving  the  order  might  be 
sued  separately,  without  joining  his  brother  officer.    8?iaw  v.  Hislop    .    515 

4.  Non-delivery. — ^Li  an  action  by  the  buyer  for  non-deHverjr  of 

goods:  Held,  that  in  an  agreement  *'for  the  delivery  of  goods  on  amval, 
to  be  deUvered  with  all  convenient  speed,  but  not  to  exceed  a  given  day,'* 
the  arrival  in  time  for  delivery  by  that  day  is  a  condition  precedent ;  and  if 
they  do  not  so  arrive  (without  default  in  seller)  the  agreement  is  hulL 
Alewyn  v.  Fryer 763 

5.  Stoppage  in  transitu — Unpaid  seller. — H.  shipped  goods  at 

Dundee  to  the  order  of,  and  for  P.  in  London,  H.  having  asoertieiinea  shortly 
after  the  goods  had  been  forwarded  that  P.  had  stopped  payment,  indorsed 
and  forwarded  the  bill  of  lading  to  plaintiff,  who  demanded  the  goods  of 
defendants,  wharfingers,  in  whose  custody  they  were. 

Defendants  having  refused  to  deliver  the  goods  to  plaintiff:  Held,  that 
he  had  a  sufficient  title  to  sue  for  them  in  trover.    Morison  v.  Chray 

6.  Warranty,  breach  of— Unsoundness  of  animals — ^Keep  of 

horse. — Li  assumpsit  for  the  breach  of  warranty  of  soundness  of  a  horse, 
the  defendant  having  refused  to  take  back  the  horse,  the  plaintiff  is  entitled 
to  recover  for  the  keep,  for  such  time  only  as  would  be  required  to  re-sell 
the  horse  to  the  best  advantage.    M'Kemie  y.  Hancock         .        .        .769 

7.  Warranty  for  subsequent  period. — ^The  defendant,  after 

telling  the  plaintiff  that  one  of  two  horses  he  was  about  to  sell  had  a  cold, 
agreed  to  deliver  both  at  the  end  of  a  fortnight  sound  and  free  from  blemish : 
at  the  end  of  the  fortnight  the  horses  were  delivered,  one  with  a  cough  and 
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the  other  with  a  swelled  leg,  a  fault  that  was  also  apparent  at  the  time  of 
the  sale.  In  an  action  for  the  prioe,  a  Terdiot  having  been  found  for  the 
defendant,  the  Court  refused  to  grant  a  new  trial.    Liddard  y.  Kain    .     582 

SALE  OF  Q00I>S~8.  Warranty,  breach  of— Sheep. — Certain  sheep, 
apparently  healthy  and  sound  in  every  respect,  were  sold  warranted  sound. 
Two  months  afterwards  ^n^eat  part  of  them  died.  There  was  nothing  to 
connect  the  disease  of  which  they  died  with  their  previous  condition  ;  but  it 
was,  in  the  opinion  of  farmers  and  breeders,  an  hereditary  disease,  called 
the  gobies,  and  incapable  of  discovery  until  its  fatal  appearance :  Held, 
that  this  disease  was  an  unsoundnees  existing  at  the  time  of  the  sale,  the 
jury  being  of  opinion,  that  "  it  existed  in  the  constitution  of  the  sheep  at 
that  time?'    Joliff  v.  Bendell 737 

SOHOOL-^Free  grammar  school — ^Administration.— Provision  for 
givine  instruction  in  writing  and  arithmetic,  introduced  into  a  scheme  for 
uie  administration  and  management  of  a  free  granunar  school.  Attorney" 
Otneral  y.  H<iberd<uher$*  Company 122 

SBA  SHOBB — Land  gained  by,  **  imperceptible  projection  and 
alluTion." — An  inquisition  found  that  a  piece  of  land  had  in  times  past  been 
covered  with  the  water  of  the  sea,  but  was  then  and  had  been  for  several 
years  past  by  the  sea  left,  and  the  commissioners  caused  the  same  to  be 
seized  into  the  King's  hands.  The  defendant  filed  a  traverse,  stating  that 
he  was  seized  in  fee  of  the  manor  of  North  Thoresby  cum  North  Cotes  and 
the  demesne  lands  thereof:  and  that  the  same  piece  of  land  mentioned  in 
the  inquisition,  by  the  slow,  gradual,  and  imperceptible  projection,  alluvion, 
subsidence,  and  accretion  of  ooseo,  soil,  sand,  and  other  matter,  being  slowly, 
gradually,  and  by  imperceptible  increase,  in  lone  time  cast  up,  deposited, 
and  setUed  by  and  from  the  flux  and  reflux  of  we  tide  upon  and  against 
the  extremity  of  the  said  manor,  hath  been  formed,  &c.,  and  thereby  became 
parcel  of  the  demesne  lands  of  the  manor ;  without  this,  that  the  land  was 
left  by  the  sea,  as  found  by  the  inquisition.  The  replication  bj  the 
Attorney-General  traversed  that  the  land  was  formed  as  alleged  m  the 
inducement  to  the  defendant's  traverse,  and  joined  issue  on  the  traverse 
taken  by  the  defendant.  Issue  was  also  joined  on  the  traverse  taken  by  the 
Attomey-Qeneral.  It  appeared  by  the  evidence  that  the  land  in  question 
had  been  formed  gradually  by  ooze  and  soil  deposited  by  the  sea,  and  that 
the  increase  could  not  be  observed  when  actually  going  on,  although  a 
visible  increase  took  place  every  year,  and  in  the  course  of  fifty  years  a 
large  piece  of  land  had  been  uius  formed :  Held,  first,  that  upon  this 
evidence  the  land  could  not  be  said  to  have  been  left  by  the  sea ;  secondly, 
that  it  was  formed  by  the  slow,  gradiuil,  and  imperceptible  projection,  &c., 
of  ooze,  soil,  and  sand,  as  alleged  in  the  inducement  to  the  defendant's 
traverse,  and  that  both  issues  were  properly  found  for  him.  This  judgment 
was  affirmed  by  the  House  of  Lords,    m.  v.  Lord  Yarhorough       .        .    292 

SEISm'.— Where  the  freehold  of  lands  in  the  occupation  of  a  tenant 
for  years  passes  by  descent,  the  heir  is  immediately  seised  in  fact,  and  this 
is  not  alt^:ed  by  the  occupier  paying  rent  by  mistake  to  another.  Buthhy 
V.  Dixon 362 

SEQTJBSTRATION— Discharge  under,  in  Scotland,  as  bar  to 
English  debt.    See  Bankruptcy,  2. 

SET-OFF.    See  Partnership,  1. 

SETTLEMENT  (TiffAKllTAGE>-"For  default  of  such  issue "~ 
Estate  of  eldest  son. — Settlement  to  the  use  of  J.  G.  for  life,  remainder  to 
the  use  of  the  first  son  of  the  body  of  J.  G.  by  A.  S.,  his  intended  wife :  and  for 
default  of  such  issue,  to  the  use  of  the  second,  third,  and  other  sons  of  the 
body  of  J.  G.  by  A.  S.,  severally  and  sucoessively  as  they  shall  be  in  seniority 
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of  age,  and  of  the  several  heirs  male  of  their  several  bodies;  and  for  default  of 
such  issue,  then  in  case  A.  S.  should  be  enceinte  by  J.  G.,  to  the  use  of  J.  P. 
till  A.  S.  diould  be  delivered,  in  trust  for  after  bom  child  or  children ;  and  in 
case  such  should  be  a  son  or  sons,  to  the  use  of  such  after  bom  son  and  sons 
severally  and  successively  as  they  should  be  in  priority  of  birth,  and  the  heirs 
male  of  the'  body  and  boaies  of  such  after  bom  son  and  sons : 

Held,  that  the  first  son  of  J.  G.  by  A.  S.,  bom  during  his  Ufe,  took  an 
estate  tail.     Qalley  v.  Barrington 663 

SHIP  AND  SHIPPIKO — 1.  Average  statement  made  abroad  and  in 
foreign  form. — ^The  owner  of  a  British  Slip  may  avail  himself  of  a  statement 
of  average  made  at  the  port  of  delivery  in  a  foreign  country,  according  to  the 
law  thereof,  so  as  to  charge  a  British  freighter  of  goods,  under  a  charter  made 
in  Britain,  with  the  expenses  of  wages  and  provisions  for  the  seamen, 
incurred  during  the  necessary  detention  of  the  snip  at  an  intermediate  port, 
although  by  the  law  of  this  country  such  expenses  would  not  be  recoverable 
as  average.    Dalglish  v.  Davidson 519 

2.  Charter-party — Freight — ^Agreement   to   pay   generally — 

Payment  to  owner. — Where  the  commander  of  a  ship  entei^  into  a  charter 
party  (not  under  seal),  whereby  the  charterer  agreed  to  pay  freight  generally, 
without  saying  to  whom:  Meld,  that  the  owner  having  demanded  and 
received  the  freight,  the  commander  could  not  maintain  an  action  for  it  against 
the  charterer,  although  he  had  given  him  notice  not  to  pay  it  to  any  one  but 
himself.     Atkinson  y,  Cotestoorin 450 

3.     Ezchanee  of  command — Contract — Consideration. — ^The 

defendant  having  purdiased  twelve  sixteenths  of  the  East  India  ship  M.  com- 
manded by  the  plaintifF,  and  chartered  by  the  Company  for  four  voyages, 
proposed  to  the  plaintiif ,  and  the  plaintiff  consented  to  resign  the  command 
m  mvour  of  the  defendant's  nephew,  upon  receiving  in  excnange  the  com- 
mand of  another  ship,  E.,  then  chartered  for  one  voyage.  If  the  Company 
acceded  to  the  exchange,  it  was  agreed,  that  in  case  the  nephew  died  or 
resigned  before  the  expiration  of  the  four  voyages,  the  plaintiff  should 
succeed  him :  as  a  further  inducement  to  the  plaintiff  to  resign  the  command 
of  the  M.,  the  defendant  undertook  to  procure  a  beneficial  alteration  in  the 
destination  of  the  E.,  and  the  person  who  negociated  the  affair  on  the  part 
of  the  plaintiff  imdertook  (as  he  asserted,  without  the  plaintiff's  knowledge), 
to  pay  the  defendant  2,000?.,  if  the  plaintiff  should  refuse  to  resign.  The 
excnange  was  approved  of  by  the  Company,  and  the  destination  of  the 
E.  altered.  The  plaintiff  and  the  nephew  sailed  on  their  respective  voyages. 
The  plaintiff  became  bankrupt  on  his  return  from  his  voya^  in  the  if.,  and 
the  nephew  died  in  the  course  of  his  second  voyage  in  the  mT  The  defendant 
having  refused  to  appoint  the  plaintiff  to  succeed  him,  was  sued  in  assumpsit 
for  breach  of  agreement,  and  tne  value  of  the  voyage  having  been  proved  to 
vary  from  4,000?.  to  8,000?.,  the  jury  gave  7,500/.  damages.  On  motion  for 
a  new  trial  and  in  arrest  of  judgment :  Held,  that  after  verdict  there  was  a 
sufficient  consideration  for  the  defendant's  agreement :  that  the  agreement 
was  not  illegal :  that  the  lury  might  give  damages  for  the  loss  of  the  two 
remaining  voyages,  though  the  second  had  not  been  accomplished  at  the  time 
of  the  action,    nichardson  v.  Mellish 603 

4.  Non-delivery — Gtoods  re-landed  and  delivered  back  to  con- 
signor— Interest  of  consignee  for  antecedent  advances. — 0.  had  been 
in  the  habit  of  shipping  goods  at  Newry,  consigned  to  A.  at  Liverpool,  to  be 
sold  on  O.'s  account,  and  of  thereupon  drawing  biUs  of  exchange  upon  A., 
frequently,  in  anticipation  of  future  consignments.  On  the  5th  of  January, 
1819,  there  was  due  to  A.  a  balance  or  1,659/.  arising  out  of  these  transac- 
tions. On  the  6th,  O.  shipped  on  board  a  ship  of  C.'s  goods  for  Liverpool  to 
the  amount  of  592?. ;  consigned  them  to  A. ,  sending  him  the  bill  of  lading 
and  invoice  ;  and  at  the  same  time  drew  on  him  a  bill  for  500?. — A.  having 
refused  to  accept  the  bill,  0.  indemnified  C,  who  thereupon  landed  the  goo£ 
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at  Newry,  and  re-delivered  them  to  O. :  Held,  that  A.  might  sue  O.  in 
assumpsit  for  the  non-delivery  of  the  goods.    Andersoti  y.  Clark  .        .     644 

SHIP  AND  SHIFPINGh— 5.   Primage— Usage  of  trade.— A  written 

agreement  between  the  master  and  owners  of  a  shi]),  did  not  mention  primage. 
The  owners  had  received  payments  in  respect  of  primage  from  the  freij^hters : 
Verdict,  by  a  special  jury  that  the  master,  by  usage  of  trade,  is  entitled  to 
those  payments.     Charleton  v.  Coteeworth 741 

6.  Ix^Jury  to  ship — Sale  of  cargo  by  master  under  order  of 

Vice-Admiralty  Court — ^Absence  of  necessity. — ^The  master  of  a  ship, 
which  was  injured  by  the  perils  of  the  sea,  put  into  the  Mauritius,  and  there 
abandoned  the  ship  and  cargo,  which  were  afterwards  sold  under  an  order  of 
the  Vice- Admiralty  CJourt  there,  and  the  proceeds  paid  into  that  Court.     The 
cargo  was  not  damaged  or  perishable,  nor  was  there  any  pressing  necessity 
for  the  sale  of  it.    The  owners  of  the  cargo  brought  an  action  on  the  case 
against  the  owners  of  the  ship  for  wrongfully  selling  the  cargo  instead 
of  carrying  it  to  London,  accordmg  to  their  contract,  with  a  count  in  trover, 
and  recovered  a  general  verdict  for  the  value  of  the  ship  and  freight,  which 
was  one-fifth  of  the  value  of  the  cargo.    They  also  sent  out  a  power  of 
attorney  to  an  agent  at  the  Mauritius  to  procure  from  the  Vice- Admiralty 
Court  there  the  proceeds  of  the  sale  whicn  had  been  paid  in.    The  agent 
demanded  them,  but  they  had  been  previously  remitted  to  the  Hi^h  Court  of 
Admiralty  in  this  countiy.    In  an  action  for  money  had  and  received  by  the 
owners  against  the  purchaser  of  the  goods :  Held,  first,  that  the  captain  had 
not  any  authority  to  sell  the  cargo,  although  acting  bond  fide  and  under  the 
order  of  the  Vice- Admiralty  Court;  secondly,  that  the  recovery  against 
the  owners  of  the  ship  was  no  answer  to  the  present  action ;  thirdly,  that  tbe 
proceeds  of  the  sale  at  the  Mauritius  not  having  been  paid  when  demanded, 
the  plaintiffs  were  in  the  same  situation  as  if  no  such  demand  had  been  made, 
and  therefore  entitled  to  recover  the  value  of  the  goods  from  the  defendant. 
Morris  v.  Bohinsati 322 

— ; —  7.  Repair  of— Liability  of  owner  for. — The  registered  owner  of 
a  ship  is  not  liable  for  repairs,  unless  actually  done  upon  his  credit.  Legal 
ownership  is  prima  fcicie  eviaence  of  liability,  which  may  be  rebutted  by 
proof  of  the  beneficial  interest  having  been  parted  with,  and  of  the  le^ 
owner's  having  ceased  to  interfere  with  the  management  of  the  ship. 
J  timings  v.  Griffiths 730 

SOLICITOR  AND  CLIENT.  —1.  Bankruptcv  of  partner— Delivery 
of  client's  papers  to  solvent  partner. — One  of  two  solicitors,  who  were 
partners,  became  bankrupt ;  the  assignees  excluded  the  other  from  inter- 
fering with  the  affairs  of  the  partnenuiip  :  the  Court,  nevertheless,  refused 
to  order  the  assignees  to  deliver  to  him  the  papers  belonging  to  the  clients  of 
the  film.    Davidson  v.  Napier 189 

2.  Negligence — Omission  to  place  n^aterial  facts  before  coun- 
sel.— A  purchaser  of  an  estate  instructed  a  solicitor  to  investigate  the  title. 
The  solicitor,  in  his  instructions  to  counsel  omitted  to  state  certain  deeds 
material  to  the  title.  Upon  the  faith  of  the  opinion  given  (which  would 
have  been  different  had  all  the  deeds  been  stated)  the  purchaser  concluded 
the  purchase,  but  afterwards,  finding  his  title  was  imperfect,  paid  a  eum 
of  money  to  the  devisee  in  remuneration  for  a  confirmation  of  his  title : 
Held,  that  tiie  defendant  was  guilty  of  negligence  and  liable  to  the  purchaser 
in  this  action.     Ireson  v.  Pearman 491 

SPECIFIC  PEBFOBMANCE.  See  Vendor  and  Purchaser;  Part- 
nership, 3. 

STOCK — Transfer  under  forced  power  of  attorney— Recovery  of 
dividends — Negligence. — Held,  by  the  C.  P.,  that  a  paity  might  recover 
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from  the  Bank  of  England  the  dividends  aiieing  from  his  stock  in  the  funds 
although  at  the  time  the  dividends  were  payable  he  knew  the  stock  had  been 
placed,  under  a  forged  power  of  attorney,  to  the  name  of  another  person ; 
omitted  to  inform  the  Bank  of  the  circumstance ;  and  did  not  demand  pay- 
ment of  the  dividends  till  after  the  escape  of  the  offender. 

Property  in  stock  is  not  transferred  from  the  owner  by  being  placed, 
under  a  forged  power  of  attorney,  to  the  name  of  another  person  in  the  books 
of  the  Bank  of  England. 

The  judgment  reversed  in  Exch.  Ch.  on  technical  groimds.  Davis  v.  Bank 
of  England — Bank  of  England  \.  Davis  {m^rroT)  ....     667 

SX7NDAY  OBSERVANCE  ACT— 1.  Carrier.— The  driver  of  a  van 
travelling  to  and  from  London  and  York,  is  a  carrier  within  the  meaning  of 
the  3  Car.  I.  c.  4,  and  liable  to  be  convicted  in  the  penalty  of  20s.  for 
travelling  on  the  Lord's  day.    Ex  parte  Middleton        .        .        .        .     ;U2 

2.  Horse  dealer. — A.  not  knowing  that  B.  was  ahorse-dealer,  made 

a  verbal  bargain  with  him  on  Sunday  for  the  purchase  of  a  horse.  The 
price  (which  was  above  lOl.)  was  then  specified,  and  B.  warranted  the  horse 
to  be  sound.  It  was  not  delivered,  however,  until  the  following  Tuesday 
when  the  money  was  paid :  Held,  that  there  was  not  any  complete  contract 
tmtil  the  delivery  of  the  horse,  and  consequently  that  the  contract  was 
not  void  within  the  stat.  29  Car.  II.  c.  7,  s.  But  assuming  it  to  be  void, 
held,  secondly,  in  an  action  for  breach  of  warranty,  that  the  purchaser  having 
no  knowledge  of  the  fact  that  the  vendor  was  ezercisinff  his  ordinary  calling 
on  the  Sunday,  had  not  been  guilty  of  any  breach  of  Sie  law,  and  therefore 
was  entitled  to  recover  back  the  price  of  the  horse.    Bloxsome  v.  Williams    337 

TITHES — Exemption. — An  exemption  from  tithes  was  claimed,  as  to 
certain  copyholds,  on  the  ground  of  umty  of  possession  of  the  rectory,  manor 
and  lands  m  one  of  the  greater  monasteries  dissolved  by  31st  Hen.  VIII. 
Other  copyholds  of  the  manor  had  belonged  to  the  monastery  at  the  dissolu- 
tion, and  were  subject  to  tithe.  Held,  nevertheless,  that  the  exemption  was 
good,  because  the  monastery  might  have  granted  out  the  latter  copyholds 
before  the  union  of  the  rectory,  and  the  former  after  it.  Monck  v. 
Huskisson 185 

TRADE  MABE — Infiringement. — ^Where  a  manufacturer  had  adopted 
a  particular  mark  for  his  goods,  in  order  to  denote  that  they  were  manu- 
factured by  him :  Held,  t£it  an  action  on  the  case  was  maintainable  by 
him  against  another  person  who  adopted  the  same  mark  for  the  purpose  of 
denoting  that  his  goods  were  manufactured  bv  the  plaintiff,  and  who  sold 
the  goods  so  mark^  as  and  for  goods  manufactured  by  the  plaintiff.  Sykes 
V.  Sykes 420 

TEOVEB  AND  CONVEBSION— 1.  Deeda  prepared  in  respect  of 
abortive  sale. — Plaintiff  having  contracted  to  purchase  an  estate  of  B.,  had 
the  deeds  of  conveyance  prepared  at  his  own  expence,  and  sent  them  to  B. 
for  execution.  B.  executed  and  gave  them  to  a  servant,  to  be  sent  back. 
The  servant  delivered  them  to  derandant,  an  attorney,  who  had  a  demand 
upon  B.  for  business  done  in  his  profession.  No  directions  were  given  to 
defendant  to  retain  the  deeds  until  the  purchase  money  should  be  paid. 
Some  necessary  parties  refused  to  execute  the  deeds,  and  plaintiff  having 
abandoned  the  contract,  demanded  the  deeds  from  defendant,  who  refused 
to  deliver  them  up,  claiming  to  have  a  lien  for  his  demand  against  B.  In 
trover  for  deeds  and  stamped  pieces  of  parchment :  Held,  that  the  plaintiff 
was  entitled  to  recover  the  deeds  at  all  events,  in  a  cancelled,  if  not  in  an 
uncancelled  state.     Littledale,  J.  duhitante,     Esdaile  v.  Oxenham     .     331 

2.  Negotiable  instrument— Foreign  bond— Pledge  by  agent 

with  whom  bond  was  deposited  for  special  purpose.— Where  a  foreign 
prince  gave  bonds,  whereby  he  declared  hmiself  and  his  successors  bound  to 
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every  i^erson  who  should  for  the  time  being  be  the  holders  of  the  bonds  for 
the  payment  of  the  principal  and  interest  in  a  certain  manner :  Held,  that 
the  property  in  those  mstruments  passed  by  delivery  as  the  property  in  bank 
notes,  exchequer  bills,  or  bills  of  exchanse,  payaole  to  bearer ;  and  that, 
consequently,  an  agent  in  whose  hands  sucn  a  oond  was  placed  for  a  special 
purpose,  might  coiuer  a  good  title  by  pledging  it  to  a  person  who  did  not  Jmow 
that  the  party  pledging  was  not  the  real  owner.    Oorgier  y.  MieviUe     .    200 

TBOVEB  AND  CONVEBSION — 3.  Papers  deposited  for  unlawful 
purpose— Fictitious  power  of  attorney. — The  nlamtiff  sued  in  trover  to 
recover  damages  for  tiie  detention  of  papers  which  ne  had  deposited  with  the 
defendant  in  furtherance  of  a  fraudulent  purpose,  and  the  jury  having  found 
a  verdict  for  the  defendant,  the  Court  refused  to  grant  a  new  trial.  De  WiUz 
V.  Hendricki 660 

4.  Oooda  of  third  i>6rson— Seizure  bv  assignees  in  bankruptcy. 

— K.,  the  owner  of  furniture,  lent  it  to  plaintift  under  the  terms  of  a  written 
agreement ;  plaintiff  placed  it  in  a  house  occupied  by  the  wife  of  0.,  a  bank- 
rupt. C.*s  assignees  having  seized  the  furniture:  Held,  that  plaintiff 
noight  recover  it  in  trover,  without  producing  the  agreement  Burton  y. 
Hughes 678 

TBUST— Bequest  to  trustee  of  old  trust  to  convey  legal  estate. — 
A  trustee  under  an  old  trust,  creating  successive  limitations  of  equitable 
interests,  some  of  which  had  failed,  is  entitled,  before  he  can  he  required  to 
convey,  to  have  the  equitable  title  of  those  who  call  for  a  conveyance 
ascertained  by  inquiry,  and  to  have  the  deed  of  conveyance  settled  in  the 
Master^s  office.     Goodson  v.  Elluson 127 

X7NDTJE  IKFLTJENCE.— Voluntarv  deed  in  favour  of  medical 
attendant. — The  Court  refused  to  set  aside  a  voluntary  deed  executed  by  an 
old  and  infirm  man  in  favour  of  a  person  who  had  attended  him  as  a  surgeon 
and  had  been  occasionally  consulted  by  him  respecting  the  management  of 
his  property,  and  received  the  dividenos  of  some  stock  for  him ;  it  appearing 
that  the  nature  and  effect  of  the  deed  were  fully  explained  to  the  grantor  by 
his  solicitor,  before  he  executed  it,  and  that  he  executed  it  of  his  own  free 
will.    PraU  v.  Barker 136 

VENDOR  AKD  PUBCHASEB— 1.  Depreciation  of  property  pend- 
ing action. — The  amount  of  deterioration  of  an  estate  pending  a  suit  for  specific 
performance,  having  been  ascertained  by  an  issue,  the  purchaser  was  allowed 
it  out  of  his  purchase-money,  which  he  nadpaid  into  Court  under  an  order, 
with  interest  from  the  time  when  he  paid  in  his  money.  Ferguson  v.  Tadman. 
Ruck  y.  Tadman 236 

2.  Misdescription— Sale    by   auction. — ^A  piece   of  land, 

impei-fectly  watered,  was  described  in  particulcurs  of  sale  as  uncommonly 
ricn  water  meadow :  Held,  that  it  was  not  such  a  misrepresentation  as  would 
avoid  the  sale.     Scott  v.  Hanson 141 

3. Bestrictive  covenant  in  original  lease — Omission 

f^om  sub-lease — ^Notice. — A  lessee  of  lands  subject  to  a  covenant  against 
certain  obnoxious  trades,  with  a  proviso  for  re-entry,  grants  under-leases  of 
houses  erected  on  the  land,  not  containing  a  similar  covenant  and  proviso : 
Held,  that  a  purchaser  by  auction  of  houses  on  the  same  land,  and  of  the 
improved  ground  rents'  of  the  houses  so  underlet,  might  recover  back  his 
deposit  monej,  this  omission  in  the  under-leases  not  having  been  mentioned 
in  the  conditions  of  sale.     Waring  y.  Hoggart 728 

4.  Sale  of  oral  bargain. — Plaintiff  having  orally  bargained  with 

J.  E.  for  the  purchase  of  some  houses,  sold  the  bargain  to  defendant  for 
40Z. ;  and  J.  iS.,  at  the  request  of  defendant,  conveyed  the  premiBes  to  P., 
who  was  not  a  trustee  for  defendant 

A  verdict  having  been  found  for  the  plaintiff  in  action  for  the  recovery  of 


ill 
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this  40^,  the  Court  refused  to  enter  a  nonsuit,  which  was  moved  for  on  the 
grounds,  first,  that  the  oral  bargain  for  the  interest  in  the  houses  could 
never  have  been  enforced,  and  therefore  could  not  form  the  consideration  of 
an  assxmipsit;  secondly,  that  the  houses  had  never  been  oonve^^ed  to  the 
defendant.    Seaman  v.  Price 684 

VENDOR  AKD  PT7BCELAJ3EB— 5.  Offer  of  variations  contained  in 
unsigned  memorandum — Election — Waiver. — Upon  a  bill,  praying  the 
performance  of  an  agreement  duly  signed,  but  offering  to  the  defendant  the 
benefit  of  cei'tain  variations  contained  in  an  unsigned  memorandum  of  a 
subsequent  date,  the  Court  will  decree  a  specific  performance  of  the  agree- 
ment with  those  variations,  if  the  defendant  elects  to  take  advantage  of 
them ;  and  if  the  defendant  does  not  so  elect,  it  wUl  decree  a  specific 
performance  of  the  original  agreement. 

Treaty  and  ne^tiations  for  a  variation  of  the  terms  of  a  contract  will  not 
amount  to  a  waiver,  unless  the  circumstances  shew  that  it  was  the  intention 
of  the  parties  that  there  should  be  an  absolute  abandonment  and  dissolution 
of  tiie  contract.    Bohinson  v.  Page 26 

6.  Title   to  glebe    showing   purchase   by  rector — ^Equitable 

rule  against  purchase  by  trustee  for  sale. — ^A  person  who  has  entered 
into  an  agreement  for  the  purchase  of  land,  which  was  formerly  part  of  the 
glebe  of  a  rectorv,  and  haa  been  before  sold  for  the  redemption  of  the  land- 
tax,  is  not  bound  to  complete  his  purchase,  when  it  appears  that,  upon  the 
prior  sale  for  the  redemption  of  the  land-tax,  the  rector  was  himself  the 
actual  purchaser,  in  the  name  of  his  curate.     Orover  v.  Hugdl      .      .      103 

7.  Vendor's  lien  for  unpaid  purchase-money— Receipt  for  full 

amount  indorsed  on  conveyance — ^Purchaser's  bond  for  balance. — 
By  an  agreement  for  the  sale  of  an  estate,  the  purchase-money,  with 
interest,  was  to  be  secured  by  the  bond  of  the  purchaser,  and  was  to  remain 
so  secured  during  the  life  of  the  vendor.  The  conveyance  which  was 
afterwards  executed,  expressed  that  the  purchase-money  had  been  paid,  and 
the  vendor's  receipt  was  indorsed  upon  it ;  but,  in  fact,  only  a  part  of  the 
price  had  been  paid,  and  the  residue  was  secured  by  the  purchaser's  bond, 
conditioned  for  payment  of  the  principal  with  interest,  witnin  twelve  months 
after  the  death  of  the  vendor ;  and  of  interest  in  the  meantime.  The  vendor 
was  held  to  have  a  lien  on  the  estate  for  the  amount  of  the  bond.  Winter  v. 
Lord  Anson 117 

8.  ICisrepresentation  on  sale  of  public-house. — See  ICisrepre- 

sentation. 

9.  Evidence  of  value  of  premises. — See  Evidence,  2. 

VOLUNTARY  DEED.    See  Undue  Influence. 

WAIVER — Of  contract.    See  Vendor  and  Purchaser,  5. 

WAY — 1.  Limited  Structure— Size  of  vehicles. — ^A  right  of  way  for 
all  the  King's  subjects  to  pass  and  repass  with  their  carts  and  carriages,  is 
not  restrained  because  all  carriages  cannot  pass  and  repass.    E,  v.  Lyon    530 

2.  Adoption  by  parish. — ^Wherea  way  has  been  recognized  as 

public  in  an  Act  of  Parliament  for  making  streets,  squares,  &c.  it  is  not 
necessary  that  it  should  be  adopted  by  the  parish  to  make  it  a  public  way. 
Ihid. 

3.  Of  necessity. — ^A  way  of  necessity  is  limited  by  the  necessity 

which  created  it,  and  ceases,  if  at  any  subsequent  period  the  party  entitled  to 
it  can  approach  the  place  to  which  it  led,  by  passing  over  his  own  land. 
Holmes  v.  Goring.    Holmes  v.  Elliott 549 

WABBANTY,  Breach  of.  See  Sale  of  Goods,  6 — 8 ;  Sunday  Observ- 
ance Act,  2. 
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WHJr—l.  Aiter-bom  illegitimate  children.— A  testator  deTised  his 
real  and  personal  property  to  trustees,  upon  trust  for  four  children  of  Martha 
Davies,  whom  he  described  by  their  respective  names,  **  together  with  every 
other  diild  bom  of  the  body  of  Martha  Davies  alive  at  my  decease,  or  born 
within  nine  months  afterwards,  share  and  share  alike :  '*  Martha  Davies  had 
two  other  children  bom  after  Ihe  date  of  the  will,  but  before  the  date  of  a 
codicil  to  it;  and  these,  as  well  as  the  four  previously  bom,  were  all 
illegitimate :  The  children,  bom  after  the  date  of  we  will,  are  not  entitled  to 
any  share  of  the  property.    Mortimer  v.  West 98 

2.  Charge  of  debts. — A  will  began  as  follows : — '*  In  the  first  place, 

I  will  that  all  my  debts  and  funeral  charges  be  paid  and  discharged  by  my 
executors  hereinafter  named.  Then  I  give  and  bequeath  unto  my  eldest  son, 
Bichard  Willan,  my  estate  at  Shap,  on  condition  that  he  make  up  the 
deficiency  in  the  payment  of  the  two  legacies  which  I  have  left  to  my 
younger  son  and  daughter:"  Held,  that  the  testators  debts  were  not 
charged  on  the  estato  at  Shap.     Willan  v.  Lanctuter       .... 

3.  Implied  charge  of   debts  on  real  estate.     Finch  v. 

HaUtrsley 88 

4.  Charge  of  legacies  on  real  estate. — Construction  of  a  will  as 

to  the  question,  whether  certain  legacies  were  payable  primarily  out  of  the 
proceeds  of  real  estato.    Rickets  y.  LatUey     .        .        .        .        *.        .102 

5.  Contingency— Qualified    gift.— The  words,  if  **A.  B.  shall 

happen  to  die,  leaving  a  child  or  children,"  construed  to  mean,  upon  the 
effect  of  the  whole  will,  the  death  of  A.  B.  before  the  testator's  widow. 
Da  Costa  v.  Keir 93 

6.  "  Death  without  issue  "— "  Survivor  and  survivors." — A  tes- 
tator ^ve  stock  to  trustees,  to  be  divided,  after  the  death  of  two  persons  who 
had  life-intereste  in  it.  among  A.,  B..  C,  D.  and  E.  in  equal  shares ;  and  he 
directed,  that,  if  any  of  them  should  oie  without  issue,  before  their  respective 
shares  e^ould  become  payable,  the  share  of  him,  her,  or  them  so  d^dng 
without  issue  should  go  to,  and  be  equally  divided  amon^,  the  survivor 
and  survivors  of  them.  A.  died,  leaving  issue,  who  were  livmg  at  the  time 
fixed  for  the  distribution  of  the  fund:  uien  B.  died,  leaving  a  son,  who  died 
without  issue,  before  the  period  of  distribution ;  shortly  afterwards,  and  also 
before  the  period  of  distrioution,  C.  died  without  issue  :  Held, 

That  B.*8  personal  representative  was  not  entitled  to  any  portion  of  the 
fund; 

That  the  one- third  of  B.*s  share,  which,  on  the  failure  of  her  issue,  survived 
to  C,  did  not,  on  C.'s  death,  survive  to  the  other  legatees,  but  was  trans- 
mitted to  her  personal  representetive : 

That  the  words  **  survivor  and  survivors,"  were  to  be  construed  in  their 
natural  pense,  and  not  as  equivalent  to  **  other  and  others,''  so  that  no  part 
of  the  shares  of  B.  and  C.  went  over  to  A.'8  personal  representative. 
Crowder  v.  Sioiie 68 

7.  Direction  to  pay  legacies  at  specified  time — Post2>onement 

of  vesting  till  time  of  pajrment. — ^A  testetor  bequeaths  certain  capital 
stuns  to  trustees,  upon  trust,  to  pay  the  interest  to  W.  B.  for  his  life,  and 
after  his  decease,  upon  trust,  to  pay  the  capital  sums,  and  all  arrears  6f 
interest,  to  the  chiloren,  if  more  than  one,  of  the  body  of  W.  B.  lawfully 
to  be  begotten,  share  and  share  alike ;  and  in  case  of  one  only  child,  to 
pay  the  same  to  one  child,  the  share  and  shares  of  such  of  the  children,  if 
more  than  one,  as  shall  be  a  son  or  sons,  at  the  age  of  twenty-one  years ; 
and  to  such  of  them  as  shall  be  a  daughter  or  daughters,  at  the  age  of 
twenty-one  years,  or  marriage,  which  shall  first  happen  next  after  the 
decease  of  T<r.  B. :  Held,  that  the  children  of  W.  B.  did  not  take  vested 
intereste  till  the  time  when  they  were  entitled  respectively  to  payment, 
arrived.    Bentinck  v.  Duke  of  Portland 251 
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WILL—S.  Direction  to  settle  estate  for  ''head  to  the  family.'*— A 
trust,  created  by  will,  to  purchase  land,  to  be  added  and  closely  entailed  to  the 
testator's  family  estate  in  the  possession  of  T.  B.,  the  testator  declaring  that 
his  object  was  to  have  a  heaa  to  the  family,  and  that  if  T.  B.  should  die 
without  male  issue,  or  dispose  of  the  family  estate,  the  residue  of  his  fortune 
should  eo  to  A.  B.  or  his  nearest  relative  in  the  male  line.  A  strict  settlement 
directed.     Woolmore  v.  Burrows 225 

9.  Mection. — To  raise  a  case  of  election  there  must  be  a  form  of  a 

gift  as  to  the  property  which  the  donor  had  no  power  to  dispose  of.  Attorney  - 
General  Y,  E.  of  Lonsdale 176 

10.  <'  First  and  second  cousins." — Under  a  bequest  of  a  residuary 

fund  to  the  testator's  first  and  second  cousins,  and  tne  children  of  his 
kinsman  Q^orge  Charge,  which  children  were  first  cousins  of  the  testator, 
twice  removed,  all  persons  related  to  the  testator  in  the  degree  of  second 
cousins  are  entitled.     Charge  v.  Goodyer 42 

11.  Qift  of  Slim  to  build  church— Mortmain. — When  a  testator 

directs  a  sum  to  be  laid  out  in  building  a  church,  the  bequest  is  void ;  the 
rul^  of  construction  being,  that  a  direction  to  build  includes  a  direction  to 
purchase  land  for  the  purpose  of  building,  unless  the  testator  distinctly  refers 
to  land  already  in  mortmain.     Pritchard  v.  Arbouin     .        .        .        .106 

12.  Intention  — ** If"    construed   as   "when."  —  In  order  to 

advance  the  apparent  intention  of  the  testator,  the  words,  ''if  he  should 
die,"  were  construed,  "when  he  should  die."    Smart  Y.Clark     .        .      96 

13.  "LegtLcy — Lapse. — A  legacy  was  given  to  the  separate  use  of  a 

married  woman  during  the  joint  lives  of  her  and  her  husband,  and  in  case 
she  survived  him,  to  her  absolutely,  but  if  she  did  not  survive  him,  to  such 
person  as  she  should  by  will  appomt,  and  in  default  of  appointment  to  her 
next  of  kin,  exclusive  of  her  nusband:  she  died  in  the  lifetime  of  her 
husband  and  the  testator:  Held,  that  the  legacy  lapsed.  Baker  v. 
Hanhury 85 

1 4.  Precatory  trust — Recommendation  by  testator  to  "  consider 

his  near  relations." — A  testator  having  given  an  annuity  to  one  of  his  next 
of  kin,  and  expressed  a  reason  for  giving  nothing  to  the  others,  gave  the 
residue  of  his  property  to  his  wife,  recommending  to  her  and  not  doubting 
that  she  would  consider  his  near  relations  as  he  would  have  done  if  he  had 
survived  her :  Held  that  there  was  no  trust  for  the  next  of  kin,  but  that  the 
wife  took  the  residue  absolutely.    Sale  v.  Moore 239 

15. Bequest  *  *  in  fOll  confidence  "  that  legatee  "  will  distin- 
guish the  heirs  of  my  late  father." — Testator,  after  giving  his  real  and 
personal  estates  to  his  wife  in  fee,  said  that  he  had  so  given  the  same  to  her, , 
unfettered  and  unlimited,  in  full  confidence  that,  in  her  future  disposition 
thereof,  she  would  distinguish  the  heirs  of  his  late  father,  by  devising  the 
whole  of  his  estate,  toge^er  and  entire,  to  such  of  his  father's  heirs  as  she 
might  think  best  deserved  her  preference :  Held,  that  no  trust  was  created. 
Meredith  v.  Heneage 243 

16.  Besiduarv  devise. — Devise  to  A.  for  life,  remainder  to  all  her 

children  that  shoiUd  be  living  at  her  death,  equally  amongst  them  if  more 
than  one,  to  be  divided  share  and  share  alike,  when  and  as  they  should 
respectively  attain  the  age  of  twenty-four,  and  to  their  respective  heirs,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants:  Held,  that  A.'s 
children  (seven  in  number)  took  a  vested  interest  at  her  death,  as  tenants 
in  common.    Farmer  v.  Francis 570 

17.  Ultimate  trust  of  residue  for  class — Vesting  of  Shares. 

— A  testatrix  gave  the  interest  of  the  residue  to  her  brother  duiing  his  life, 
and,  after  his  death,  she  gave  the  residue  to  her  executors,  in  trust  for  four 
persons  by  name,  and  the  survivors  and  survivor  of  them,  to  be  paid  to 
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them  respeotively  wlien  they  should  attain  twenty-one,  with  interest  in  the 
mean  time ;  of  these  four  persons,  two  died  during  the  life  of  the  brother : 
Held,  that  they  did  not  take  vested  interests  in  any  part  of  the  residue,  but 
that  the  whole  of  it  belonged  to  the  two  survivors.    Pope  v.  Whitcomhe  ,    32 

WILL — 18.  Satiafkction  of  debt — Presumption  of  payment — ^Volun- 
tarv  gift. — A  sum  of  money,  to  which  A.*s  daughter  was  under  his  marriag;e 
settlement  entitled,  expectant  upon  his  death,  is  by  her  marriage  settlement 
assigned  to  trustees  upon  certain  trusts  for  her  and  her  children :  A.  dies  in 
1797,  having  the  money  in  his  hands,  and  leaving  an  only  son,  who  was  also 
one  of  the  trustees  of  the  daughter's  marriage  settlement,  his  executor;  in 
the  same  year,  the  son  pays  his  sister  and  her  husband  small  le^des,  given 
them  by  his  father's  will ;  and  by  a  deed,  purporting  to  be  made  m  considera- 
tion of  natural  love  and  affecuon,  declares  the  trusts  of  stock,  which  he 
expended  2,000/.  in  purchasing,  and  which  stood  in  the  names  of  himself  and 
another  person,  to  be  for  his  sister  and  her  then  children ;  he  dies  in  1813, 
and  no  demands  were  made  during  his  life  of  any  simi  as  due  under  his 
father's  marriage  settlement :  Held,  upon  a  bill  filed  after  his  death  by  his 
sister  and  her  husband,  and  their  only  surviving  child  and  the  trustees  of 
their  settlement, — that  the  gift  by  the  brother  was  not  a  satisfaction  of  the 
debt  due  from  him  as  executor  of  his  father ;  and  that  the  length  of  time 
which  had  elapsed  without  any  steps  being  taken  to  enforce  the  claim,  was 
not  a  sufficient  ground  for  presummg  satisfaction,  where  a  married  woman 
was  concerned.    Drewe  v.  Bidgood 255 

19.   What  passes  under  devise— Successive  life    interests — 

Estate  tail. — Devise  of  an  estate  to  trustees  in  trust  to  permit  devisor's 
six  children.  A.,  B.,  C,  D.,  E.,  F.  (B,  being  a  daughter,  and  the  others, 
sons,)  to  receive  a  sixth  part  each,  of  the  rente  during  their  life  and  lives, 
and  fliter  their  respective  deceases,  to  permit  the  child  or  children  of  the  child 
so  dying  to  receive  the  rente  of  the  share  of  the  child  so  d3rine  in  equal  shares 
and  proportions ;  and  so  on  in  like  manner  from  children  to  cnildren  :  in  case 
either  of  devisor's  children  should  die  without  leaving  issue,  the  rente  of 
the  child  so  dying  to  go  to  the  survivor  or  survivors.  A.,  C,  E.,  and  F.  died 
without  issue,  and  B.,  leaving  a  son  and  two  daughters : 

Held,  that  the  devisor's  children  took  estetes  tail ;  that  upon  the  death  of 
A.,  C,  £.,  and  F.,  their  shares  accrued  to  D.  as  survivor,  and  that  B.'s  son 
was  only  entitled  to  one-sixth.     Wolltn  v.  Andrews      ....     564 

20.  Substituted  legacy. — ^A  bequest  by  a  codicil  of  1,000/., 

instead  of  1,500/.  given  by  the  wul,  is  subject  to  the  same  limitations  and 
restriotions  which  affected  the  1,500/.    Prescott  t.  Edmunds  .        .        .261 

21. Bequest  of  **  household  ftimiture  and  other  household 

effects.'*~A  bequest  of  household  furniture  and  other  household  effecte  in  a 
dwelling-house  and  premises,  comprises  all  property  placed  there,  either  for 
ornament,  or  for  use  or  consumption  in  it.     Cole  v.  Fitzgerald      .         .      80 

22.  *'  All  my  freehold  messuage  wherein  he  now  lives."— 

Devise  to  B.  P.  of  **all  my  freehold  messuage,  wherein  he  now  lives,"  and 
to  A.  P.  of  *'  all  my  freehold  messuage  now  in  the  occupation  of  E." 

A  coal  cellar  within  the  boundary  of  the  messuage  in  the  occupation  of  £. 
had  always  been  used,  and  was,  at  the  time  of  the  will,  enjoyed  with  the 
messuage  in  which  B.  P.  lived :  Held,  that  evidence  might  be  given  of  that 
fact,  and  that  the  coal  cellar  passed  to  B.  P.     Press  v.  Parker       .        .    687 

23. Words  implying  specific  gift — whether  passing  residue. 

— ^A  husband  entitled  to  a  sum  of  stock  subject  to  his  wife's  life  interest 
therein,  by  his  will  bequeathed  as  follows : — **  And  imto  my  wife  (who  I 
make  fully  and  wholly  executrix)  I  give  my  house,  with  all  my  household 
furniture,  as  also  all  my  plate,  china,  books,  linen,  and  every  other  article 
belonging  to  me,  both  in  and  out  of  my  house,  and  which  may  not  be  herein 
mentioned,  she  being  subject  to  the  payment  of  all  my  just  debte,  fimeral 
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and  testamentary  expenses : "  Held,  that  the  beneficial  interest  in  the 
settled  stock  did  not  pass  to  the  wife.     Collier  y,  Sijuire        ,        .        .112 

WILL— 24.  What  passes  under  devise  —  Leaseholds  for  lives 
passing  under  devise  of — ** Lands  and  hereditaments"  —  Bight  of 
remainderman  to  benefit  of  renewals. — A  testator  seised  of  estates  in 
fee,  and  holding  certain  lands  and  tithes  in  the  county  of  II.  under  church- 
leases  for  lives,  devised  all  his  lands  and  hereditaments  in  the  counties  of 
IL  and  G.,  and  all  other  his  real  estate,  to  his  daughter  and  the  heirs 
of  her  body;  and  for  default  of  such  issue,  to  F.  and  his  heirs.  The 
daughter,  at  the  testator's  death,  and  ever  afterwards,  was  of  unsound  mind. 
Her  husband,  having  taken  out  administration  to  the  testator,  with  the 
will  annexed,  procured,  from  time  to  time,  renewals  of  the  leases.  She 
survived  him,  as  well  as  all  the  cestuis  qui  vie  named  in  the  testator's  leases, 
and  died  without  issue,  and  without  having  done  any  act  to  bar  such  interest 
as  F.  had  under  the  devise.    Held, 

That  the  leaseholds  for  lives  passed  by  the  will :  and, 

That  F.  was  entitled  to  the  benefit  of  the  subeiBting  leases,  which  had  been 
obtained  by  way  of  renewal  of  the  old  leases.    Fitzroy  v.  Iloimrd  .        .73 

25.  Bequest  of  leaseholds  subject  to  annuity— Bequest  of 

second  annuity  by  beneficiary  of  leaseholds — Whether  cumulative 
or  substitutional. — ^A  testatrix  devises  leaseholds  to  A.,  subject  to  the 
yearly  sum  of  122.,  for  the  sole  use  of  Mrs.  B.,  to  be  paid  her  half-yearly, 
and  this  annuity  was  payable  on  the  27th  of  January  and  27th  of  July; 
many  years  afterwards,  A.  devises  to  R.  all  his  lands  (in  which  these  lease- 
holds were  included),  paving  Mrs.  B.  12/.  per  annum,  by  half-yearlv 
payments,  to  be  made  on  tne  27th  of  January  and  the  27th  of  July.  Mrs.  B. 
IS  entitled,  under  A.'s  will,  to  a  second  annuity,  distinct  from,  and  in 
addition  to,  the  annuity  given  her  by  the  will  of  the  testatrix.  BartleU  v. 
Oaiard 45 

26.  Oeneral  devise  of  lands  in  particular  parts  has  effect 

of  devise  on  lands  over  which  testator  had  power  of  appointment. — 
A  testator  makes  a  general  devise  of  all  his  lands  in  nine  parishes ;  in  five  of 
them  he  had  only  lands  in  fee ;  in  three  others  he  had  only  lands  over  which 
he  had  a  power  of  appointment ;  in  the  other  he  had  lands  in  fee,  and  also  lands 
over  which  his  power  extended ;  all  the  lands  pass  h^  his  will,  except  the 
lands  in  the  latter  parish  which  were  subject  to  ms  power."^  Napier  v. 
Napier 144 

27.  Annuity— Defeasible    interest    in— Words    of    will.      See 

Bankruptcy,  7. 

WOBDS  *'  Carrier.'*    See  Sunday  Observance  Act,  1. 

2.  '*  Consider  his  near  relations."    See  Will,  14. 

"Death  without  issue."    See  Will,  6. 

"First  and  second  cousins."    See  Will,  10. 

"  For  default  of  such  issue."    See  Settlement  (Marriage). 

"Head  to  the  fiamily."    See  Will,  8. 

"Household  furniture   and   other   household   effects."     See 

Will,  21. 

"If."     SeeWm,  12. 

"In  full  confidence."    iSec  Will,  15. 

"  Lands  and  Hereditaments."    See  Will,  24. 

"  Survivor  and  survivors."    See  Will,  6. 
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